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IN THE 


COURT OF COMMON PLEAS, 


AND 

OTHER COURTS, 

IN 

TRINITY TERM, 

111 the Fifty-sixth Year of the Reign of George III, 


MEMORANDUM. 

EARLY in tliis term John HullocJc^ of Gray*s Imiy Esq. was 
called to the degree of the Coif, and gave rings with the motto 
Atispiciimi meliorh ^vi. 


Everett xu Cooch. 

^^HIS was an action of assumpsit against the Defendant, as 
the treasurer appointed under a turnpike act, 53 G. 3., for 
repairing the middle* division of the road from Boj/ston to Wan-- 
desford bridge, and from "^Huntingdon to Somersham. The Plain- 
tifi* averred that on the day of the first meeting of the trustees 
therein appointed, he was the lessee under a lease, granted by 
virtue of former acts, of the tolls received at the Godmanchester 
gate, at the annual rent of 685Z., for a term of three years ; that 
the new act enacted, that on the day of the first meeting of the 
trustees for carrying that act into execution, the then existing 

ynho\e body of trustees, and that an action would not lie against him for the act 
though they formed a quorum, 

V0-.-VII. 


March 9. 

[ *2 ] 

Where a turn- 
pike act direct- 
ed tliat if any 
person had 
cause of action 
against the jus- 
tices, he should 
sue the treasu- 
rers ; Held that 
the action 
against the 
treasurer was 
substituted only 
for such action 
as might be 
maintained 
against the 
of five trustees, 


B 


lease 


18 - 16 . 

Everett 

•v, 

COOCH. 


C 3 ] 


CASES IN TRINITY TERM 

lease of the tolls, payable at the Godmanchester gate, should de- 
termine ; and if the lessee thereof should make it appear, or 
prove, to the trustees, that any loss or injury would be sustained 
by him in consequence thereof, then any five or more trustees 
were authorised and required to make a just and fair compen- 
sation and satisfaction for the same, to the lessee; that the 
TlaintifF’s lease of the tolls at Godmanchester gate, was therebj^ 
determined ; that the Plaintiff afterwards made it appear, and 
proved, to the trustees, that a loss to the amount of 112/. IO 5 . 
was sustained by him in consequence of his lease having so de- 
termined, by reason whereof, and by force of the new act, the 
trustees became liable to make a fair and just compensation and 
satisfaction to the Plaintiff for such loss, and being so liable, 
they, in consideration thereof, afterwards promised the Plaintiff 
to make him such compensation, when requested ; that 1 \Ql. 10<?. 
was a fair compensation, whereof the trustees had notice, and 
were requested to pay, but had not paid. This cause was tried 
at the Huntingdon Spring assizes 1816, before Woody B., when 
it appeared, that the act referred to contained a clause, of which 
the substance is above correctly alleged, and also enacted, that 
if the trustees should neglect or refuse to make a fair and just 
compensation for any loss and injury which might be sustained 
by vacating the lease, such compensation should and might be 
sued for in any court of record at Westminster y and also a clause, 
** that in case any person should deem himself aggrieved by 
any thing done by the trustees under that act, he should sue 
the treasurer.” The Defendant was treasurer, and the Plaintiff 
had been lessee of the tolls at the Godmanchester gate, for a 
term, of which, when nine months were unexpired, the Plaintiff 
delivered to the trustees, at their first meeting, upon their re- 
quest, an account of his receipts ; by which he made it appearj 
.end offered to prove, that he made a profit of 150/. jicr annum 
by that gate, claiming that the whole receipts, after deducting 
the rent, were his profit, and he required a compensation on 
that basis. The trustees thought his demand too high, and 
said they must postpone the consideration of the compensation 
till the new tolls were leased, and adjourned the meeting, pro- 
mising to consider of it. At the adjournment the Plaintiff be- 
came the highest bidder for the new tolls, upon terms which 
were more beneficial to him than the lease of the old tolls had 
been, and the trustees, thinking that the net profits under the 
new lease exceeded the whole receipts under the old lease, in- 
armed 
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formed the Plaintiff that they considered the benefit which he 
would thereby receive, to be a sufficieht compensation for the 
loss he had sustained by vacating the old lease. Frere^ Serjt. 
for the Defendant, objected that the Plaintiff was not entitled to 
recover, because he had not proved, by evidence to the trustees, 
the extent of his damage. Woody B. thought that the account 
exhibited had sufficiently made some damage appear, and that 
it sufficed if one branch of the alternative were satisfi&l. The 
Defendants then offered evidence of the value of the new leases ; 
Woody B. thought that tlie measure of compensation was the 
value of the old lease, and that whether the Piaintifli or a stran- 
ger, were the tenant of the new tolls, and what was tlie value of 
the new lease, was a matter wholly irrelevant. The jury found 
a verdict for the Plaintiff, with 156Z. 6d. damages, subject 

to a point reserved. 

FrerCy Serjt., in Easter term obtained a rule 7iisiy either to set 
aside the verdict, and enter a nonsuit, or to arrest the judgment. 

Blossety Serjt., shewed cause against this rule. First, the new 
lease was no compensation : the Plaintiff* was the purchaser of 
it at its full value, being the highest bidder. Next, when the 
trustees awarded to the PJaintiffi as compensation, that which is 
no compensation, they were guilty of a refusal to cpinpensate. If 
the Plaintiff* at first demanded too much, that did not discharge 
them from giving what he was entitled to. Next, the action 
given by the statute is not an action for damages for not com- 
pensating, but an action for the compensation itself. Debt lies 
upon any statute which gives an advantage to another for the 
recovery of it (a). And where debt formerly lay, indebitatus as-‘ 
sumpsit may now be maintained. The action is properly brought 
against the treasurer, because the statute so directs. And an 
express promise by the trustees, is both averred in the declara- 
tion, and is supported by evidence of an express promise ; but 
if evidence of the expresss promise were wanting, it would be 
intended after this verdict. 

Per Curianiy stopping Frere. The act puts the treasurer in 
the place of the trustees, but this action supposes that if the act 
had not substituted the treasurer, the Plflintiff* might have sued 
the entire body of trustees. The act of those trustees who were 
present at the meeting, and promised, would not render the 
who4 body liable to an action. This is a strange clause, and 
the Plaintiff is under great difficulties ; but tlie only office of 

(o) Co. Dig. Dell. A. 9. 

B 2 


1816. 

Everett 

*V. 

COOCH. 


C4 ] 


[ 5 ] 


the 
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1816. 


Everett 

COOCH. 


Junt 15. 

K Defendant, 
whose goods 
have been taken 
under a jficTi 
facias, is en- 
titled to call on 
the sheriff to 
return the writ, 
whether the 
goods have been 
sold to another, 
or redeemed by 
himself. 


[ 6 ] 


the Court at present, is to decide whether this form of action 
can be maintained. It cannot be upheld, as being confirmed 
by the verdict, because the objection was taken ixinisi prius. We 
will not undertake to say whether the legislature may not have 
introduced, with intention to give a remedy, a clause wliich 
proves ineffectual, but, as the case stands, there must be judg;^ 
ment of 

Nonsuit. 


Edmunds u. Watson. 


^OPLEYy Serjt., had obtained on behalf of the late sheriff of 
YorJcy upon the authority of Alehin v. WdU (a), a rule nhi 
for discharging a rule, whereby the Defendant called on the 
sheriff to return a writ of Jicri facias^ under which the sheriff 
had seized a boat of the Defendant’s, and had, by the Defend- 
ant’s special authority, delayed to sell, and had retained the 
possession, until the Defendant afterwards paid the debt, and 
costs and poundage, which the sheriff insisted on receiving be- 
fore he would give up the possession of the boat : the Defendant 
had commenced an action against the sheriff for extortion, in 
furtherance of which, he wished to obtain the evidence of the 
sheriff’s return. 

Shepherdy Solicitor-General, shewed cause. Wherever the 
sheriff' under the ^fieri facias has levied the money, he is bound 
to return the writ. In this case he has seized the goods, though 
he has not sold them, but the owner has redeemed them, and 
that is a levy under fieri facias: the sale is no necessary' 
part of a levy, or at least the owner may be the purchaser of 
his own goods. 

Copleyy Serjt. in support of his rule. This is precisely Alehin 
V. Wells ; there the Court held there must be no poundage, be- 
cause there had been no actual sale. 

Gibbs, C. J. The Defendant is entitled to have the writ re- 
turned, for this reason ; the sheriff must return that he has 
levied the money, and shew what he has done with it, viz. that 
he has paid it over to the Plaintiff ; it will then appear that the 
Defendant is discharged, but until then, the Defendant may be 
in some danger of further proceedings : but let it not be sup- 
(ff) 5 Term Hep, 470. 


posed 
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posed that we now decide whether the sherifF is, or is not entitled IB'ie. 

to the money which lie has received for poundage: we give no 

opinion on that subject, I take it to be clear, that where the 
Plaintiff' delivers a writ to the sheriir to be executed, and money Watsok. 
is paid to the sheriff' by the owner of the goods, the Plaintiff* is 
entitled to called on the sheriff’ for a return of the writ ; and the 
‘right of the Defendant is reciprocal. 

Rule discharged, but without costs. 


Auutter t\ Wilson. 


^OPLEYy Serjt., had obtained a rule nisi to discharge the De- 
fendant out of custody, upon the ground that in the weekly 
allowance of 35. 6(1, which the Plaintiff was bound to make him, 
there had been delivered a French sixpence. 

Onslow^ Serjt. shovved cause upon the ground that this sum 
had been paid to the turnkey for the Defendant’s use, and that 
the turnkey had accepted the coin in question without objection, 
and that though the Defendant, relying cn a similar transaction 
in a former week, had never accepted any part of this sum, yet 
tliat, through the turnkey’s agency, the Defendant had waived 
the objection. 

But The Court held that the French sixpence was clearly not 
a good payment, because it was not the money of this country, 
and that the turnkey was not, for this purpose, such an agent of 
the Defendant, that his acquiescence could bind the Defendant, 
and made the 

Rule absolute. 


If a creditor, 
who detains a 
Defendant in 
custody, pays 
any part of his 
weekly allow- 
ance in a spu- 
rious or foreign 
coin, as e, g, a 
French six- 
pence, the De- 
fendant is en- 
titled, to his 
discharge. 

The. tun.kcy 
of a prison is 
not. such an 
agent for n pri- 
8 >iier confined 
in execution, 
tijnt by Jj s ac- 
ceptance of 
spurious coin in 
part of the pri- 
.soner’s allow- 
ance, he can 
bind the pri- 
soner. 


the Slierifi' of Middlesex. 


[ 8 ] 
June 16. 


1 N this action it was necessary to prove who was the bailiff to examined 
whom a warrant .was delivered to Be executed. That fact 
has often been proved by producing the writ with the bailifTs filed, and of the 
name indorsed thereon, and by evidence that his name has been iher^n*"on^ 

. which writ is 

indorsed, apparently by the sheriff’s authority, the name of the bailiff employed to make the levy, is 
no evidence to prove who was the bailiff so employed by the sheriff, evidentie not being added* that the 
indorscuicnt of the bailiff’s name on the writ itself was made by the sheriff’s authority. 



CASES IN TRINITY TERM 

so written thereon by some one in the sheriff's office authorized 
so to do, at the time when the warrant has been returned. Upon 
the trial of the present cause, at the Wesimmster sittings after 
The Sheriff of the last terms, before Gibbs^ C. J. the Plaintiff produced only 
Middl£sex. examined copy of the writ, which had been returned non est 
inventus^ and filed ; on the back of the copy, indeed, was writ- 
ten the copy of a name, which was proved by external evidence 
to be the bailiff’s name; but there was no evidence that the 
name indorsed on the writ itself was written thereon by any 
person authorized so to do. Gibhs^ C. J. therefore held that 
this copy was no evidence to prove that the warrant was made 
to that bailiff, and nonsuited the Plaintiff; and on this day, upon 
motion made to set aside the nonsuit by Lens^ Serjt. wlio ob- 
served that in the only two reported cases on the point, Macneil 
V. Perchard {a\ and Blatcli v. Archer (Z>), the objection never 
was taken, the Court held that th(j evidence was properly re- 
jected, and 

Refused the rule. 

(a) 1 263. (A) Om/;. 63. 


a 

1811 ). 

Hill 


C 9 ] 

June 19. 
'Wlicre a land- 
lord defrays the 
cost of defend- 
ing an rject- 
nient in the 
name of an il- 
literate tenant, 
who gives a re- 
iraxk of the 
plea and cogwo- 
v 'lt of the ac- 
tion, the Court 
will set jifiidc 
the retraxit and 
cognovit, and 
permit the les- 
sor to defend as 
landlord. 


Doe, on Demise of Locke, v, Franklin. 

rjnHE Plaintiff having obtained from the Defendants in pos- 
session, who were merely nominal Defendants, [their land- 
lord defending the ejectment at his own expense, though in the 
tenants’ names,] a cognovit of the action, and a retraxit of the 
pica, and having signed judgment thereon ; Shepherd^ Solicitor- 
General, had obtained a rule nisi for setting aside the judgment, 
and delivering up the retraxit and cognovit to be cancelled, and 
for admitting the landlord to defend on the common rule. 

Vaughan^ Serjt. showed cause, and contended, that, as the 
landlord had not obtained a rule to defend as landlord, the De- 
fendants were, sui juris, to manage their cause as they would ; 
but the Court said, that as the Plaintiff knew the cause was 
conducted by the landlord’s attorney, and at his expense, and 
these poor labourers knew nothing about the matter, the judg- 
ment ought to be set aside. 

Rule absolute. 


Mason 
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iei6. 

Mason v. Corder. June 20. 

was an action brought by the Plaintiff to recover da- it is incnmix nt 
mages from the Defendant for the non-performance of an aVaL'wiilch^ 
lUjreement made on 8th April, after inspection by the Defendant contains a n - 

5 1.1/., I . 1 striction against 

or a lease, to purchase the residue 01 the term therein granted, aiit nation. to 
of a farm ; and it was stipulated that the Plaintiff would assign IJarobtahied^ 
to the Defendant or his nominee, the residue of that term*, and the lessor’s con- 
that the Defendant should, on the 28th Aprils pay I8OZ for ma- sfgnmen\*!^ 
nure, and, on 29th September^ pay for growing grass, clover, and 
tares, at 51, per acre, and that the growing wheat and beans not be released 
should be then valued, and paid for on 25th December : theDe- c\ j! 

fendant was to have immediate possession. He paid 100/. on a con- 

account, upon an understanding that the landlord would assent purchase of the 
to any thin/; that was reasonable, and was let into possession, of an 

, nil 1*11 ^ • n old terrojapur- 

and received the custody of the lease, which he submitted for chaser is not 

examination to his solicitor : he afterwards objected, that it con- a^siuJliuVncw^^ 

tained a covenant not to assign without the lessor^s permission ; for the 

in writing, and to certain other obnoxious covenants. The in value from 

parties treated with the lessor for a new lease to the Defendant, 

t . 1 1 1 1 . T « 1 residue of an 

which should not contain similar covenants, m lieu of the pre- old term being 
sent lease ; but as the lessor would grant only a lease containing l,pectfmore*^ad. 
all the same covenants, the Defendant would not accept it. The vantageous. 
lessor had declared that he was willing to accept any respectable [ * 19 ] 
tenant. The Plaintiff had written to the Defendant tendering 
an assignment, but no evidence was reported of the tender of 
any written license for it from the lessor. The Defendant oc- 
cupied the land until after the harvest, when he quitted the 
•farm; the declaration averred that the Plaintiff had always 
been ready, and offered to assign, but that the Defendant had 
refused to nominate^n assignee, or accept an assignment, or to 
pay the residue of the price. Abbott^ J. before whom the cause 
was tried at the Chelmsford Spring Assizes, 1616, thought that 
the Defendant had, by his conduct, waived his objections to the 
obnoxious covenants : and that if the jury thought the lessor 
would have granted a new lease, or consented to an assignment 
of the old one, the Defendant was bound to take it. The jury 
found a verdict for the Plaintiff. 

Copley^ Serjt. in Easter term moved for a rule nisi to set aside [11] 
the verdict, and have a new trial, upon the ground that the ob- 
jection 
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18 ‘l 6 . 

Mason 

V. 

COROER, 


[ 12 ] 


jection to the covenant not to assign went to the very root of the 
title, and tlierefore could not have been waived by the Defend- 
ant’s possession; but he admitted that the attention of the 
learned Judge had not been distinctly called to this view of the 
case: he also moved in arrest of judgment, that the PlaintiflF 
bad not shewn on his count that he was able to assign the lease, 
or to make a good title to it. He cited Philips v. Fielding (fl), 
Ijurton V. Robinson (^), Duke of St. AlbarCs v. Shore (c), Martin 
V. tSmith (d). 

Besti Serjt., now shewed cause against this rule. He con- 
tended that a similar lease, to be newly granted by the lessor, 
was not the thing contracted for, but an assignment of that 
lease, which the Defendant had inspected before his purchase, 
and therefore could not object to any of the covenants it con- 
tained. He intimated that if the lessor had given his consent 
to the assignment in conditional or restrictive terms, he might, 
notwithstanding the doctrine of Dumpor^s case (r), have re- 
strained the Defendant from subsequently assigning without 
consent, and the practice of lessors was such ( f). It was no 
part of the bargain that the Defendant should have liberty to 
re-assign ; and an assignment which would leave the Defend- 
ant at liberty to assign over, would not be the same lease con- 
tracted for. He admitted that, according to TJoi/d v. Crisp (g), 
it was incumbent on the Plaintiff’ to obtain the lessor’s consent 
to the assignment, but said, that at the trial there was abundant 
evidence, though it did not appear on the report, that the Plain- 
tiff’ had obtained the lessor’s fullest consent to the assignment. 
He insisted, however, that it was unnecessary for the Plaintiff’ 
either to aver or to prove either possession or title; for inas- 
much as days certain were fixed for payment of the several 
instalments, it was no condition precedent to the payment of 
the money, that the lessor’s consent should be obtained, or the 
assignment first executed or tendered, secus where the money 
was agreed to be paid upon having a title and assignment, for 
which he cited Pordage v. Cole (<%), and Smith v. Woodhouse (?). 
Upon the construction of this agreement, there was as much 
ground to say that the assignment was intended to precede the 

(a) 2 H. BL 1 23. (b) 2 Doug. 620. (r) 1 H. Bl. 270. 

{(1) 6 East, 556. {e) ^ Co. Rep. 1\9. 

(/) Gibbs, C. J. intimated that there would be ,^reat difficulty in effectuating such 
a restriction, for that the doctrine in Dumpor^s case is, that the condition is in- 
divisible. 

(y) Ante, v. 2^.^ (^) 1 Bms. Sound. 319. c. (i) 2 New Rep. 233. 

first 
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first instalment, as any of the rest ; but it was clear, by the term 
that possession was to be instantly given, while the first instal- 
ment did not become due till 28^A that the assignment 

was not to precede the first instalment, and therefore was not a 
condition precedent to any of the payments. 

Copleij^ who would have supported his rule, was stopped by 
the Court. 

There is a wide difference, according to Dumpor^s case, be- 
tween the purchase of the residue of a term under a lease which 
contains a condition against alienation without licence, accom- 
panied with a licence for the assignment, and a new lease for the 
like term, containing a similar condition: for, according to that 
case, the condition not to alienate is, by the licence, gone for 
ever ; and therefore this Defendant might well refuse to accept, 
in lieu of the residue of the old term, a new lease, subject to 
such a condition as the lessor insisted on ; an assignee, too, has 
a right to get rid of his responsibility by assigning over, and 
therefore the value of tlie residue of the term differs in that 
quality also from a new lease. The grievance of which the 
Plaintiff complains by his declaration, is the Defendants failure 
to accept an assignment of the term ; it is incumbent on the 
Plaintiff to shew that he had done all which was requisite on 
his part, namely, as was held in Lloyd v. Crisp, that he hac^ ob- 
tained the lessor’s consent in writing to the assignment, which 
is not distinctly proved, though the agreement is sufficiently stated 
in the declaration. The Plaintiff would escape the necessity of 
resting'on the points on which his case has been argued, if 
there were before the Court distinct evidence of the lessor’s spe- 
cific consent to the assignment (Contracted for: it has been fairly 
argued for the PlaintiffJ and it does appear manifest from the 
circumstances, that like as in judges’ reports of a trial, many 
things are often taken for granted, which must necessarily have 
passed, but were tliought not disputable, so it may have hap- 
pened in the present case. This action cannot be maintained, 
unless the Plaintiff did offer, and was able, and shewed that he 
was able, to do that for which he had agreed. The Plaintiff’s 
counsel admits, and in so doing, he has not admitted too much, 
that it lay bn him to procure every thing necessary to make his 
assignment valid, namely, his landlord’s consent. He has ad- 
mitted also that the obtaining a derivative lease would not be 
tantamount, for it would leave the Defendant subject, as lessee, 
to burthens to which the assignment would not leave him liable. 

Possibly 


1816 . 

Mason 

i;. 

CORDER. 


[ 13 ] 
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IfrlO. Possibly the Plaintiff may prove that circumstance on another 
trial, which does not appear on this report, that the Plaintiff was 
in a condition to procure, and did procure, that which he was 
Coju>jER. bound to procure, the assent of the lessor. 

Rule absolute for a new trial, on payment of costs. 


[ 14 ] 

June 20. 


(IN THE EXCHEQUER-CHAMBER.) 
Dwyer v. Gurry and Others. 


Upon a con- 
tract to replace 
stock, and pay 
dividends in the 
mean time, 
though the jury 


XT PON the affirmance in error, in the Exchequer-chamber, 
^ of judgment in an action on promissory notes, and also on 
a special agreement made by the Defendant to replace stock in 
the funds, which had been lent him, and in the mean time to 
forthe vaiu^of half-yearly sums equal to the dividends, as they accrued, 
the verdict comprising interest on the notes, and dividends on 
the stock, up to the time of the verdict, West moved for interest’, 
(not for further dividends,) on all the capital sums recovered, 
up to the time of the affirmance. 

Rule absolute. 


th6 stock, and 
the amount of 
the dividends, 
yet, upon af- 
firmance in er- 
ror of the judg- 
ment, the mea- 
sure of increase 
is not the fur- 
ther dividends that may have accrued, but interest on the damages given as the value of the capital 
stock. 


(IN THE COMMON PLEAS.) 

June 22. HuTTON and Others, Assignees of Strombom, a Bankrupt, v. 
[ *15 ] Bragg. 

wMe?lias*^no^ “ trovcr for 70 pipes of wine, averred to be the property 
lien for the hire in the first count of the bankrupt, in the second, of the Plain- 
chartOT-^arty OS his assignees, at, the sittings after Michaelmas term 1815, 
for the voyage, ^t GuUdhoU^ before * Dallas, J. a verdict was found for the Plain- 

on the goods 

shipped by the tiffs, subject to a case. The Plaintiffs were the assignees of J, 
causHhe^tter who committed an act of bankruptcy on 5th May^ 

is the owner of 

the ship for the voyage, and the first owner h|is no possession of the ship or goods, without which there 
can be no lien. 


1815, 
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18159 and against whom, on 25th August, a commission issued. 
The Defendant, on 30th September, 1814, chartered his ship the 
Neptune to the bankrupt, for a voyage from London to the Cape 
Good Hope, where, after delivering the outward cargo, she 
was to take in another for London, the master having liberty to 
reserve the cabin for his sole use, and the usual accommodation 
for his crew and ship’s stores; and 70 running days being al- 
lowed for loading and discharging the homeward and outward 
cargoes : the bankrupt covenanted to pay the Defendant or his 
assigns freight for the voyage out and home, 2100^., with 5 per 
cent, primage ; to be paid, one-fourth thereof by bills on London 
at two months, one-fourth by like bills at four months from 
clearing out from the custom-house of London, one-fourth by 
government or approved bills on London within 10 days after 
discharging the cargo at the Cape, and the remainder by bills at 
three months from the vessel being reported inwards at the port 
London: the freighter had liberty to keep the ship on demur- 
rage days, paying 3/. 13^. 66?. per day in London, and 7/. 

75. abroad ; and for the due performance of the charter-party, 
the owner bound the vessel and her freight, and the freighter 
bound the goods to be laden cn board her. The ship cleared 
out from London on 29th October, 1814, addressed to Reynolds 
and Mmray, the bankrupt’s correspondents at the Cape, On 
I6th March, 18 15*, she arrived there, and on the next day was 
reported to Reynolds and Murray, and at the custom-house : on 
l6th Ajml she completed her discharge of the outward Cargo, 
on 18th began to take in her return cargo, and on 12th May 
completed it: on 16th May she cleared from the Cape, on 8th 
August arrived in London, and was reported inwards at the cus- 
tom-house; and on 25th August finished the discharge of her 
homeward cargo. The return cargo consisted of goods of 
various persons, (for which the master signed the usual bills of 
lading, deliverable to them on paying freight to the bankrupt’s 
order,) and of the 70 pipes of wines in question, which were 
shipped by Reynolds and Murray, on the bankrupt’s account, 
and consigned to him; of which 18 pipes were loaded on Sd 
May, 14 more on 5th, and 38 on 8th May; and all of them 
were, by bills of lading dated 13th May, made deliverable to 
order or assigns, on payment of freight to the order of the 
shippers, as per indorsement ; and the bills of lading were in- 
dorsed to the order of the bankrupt. Some of the goods were 
loaded in the cabin and steerage of the ship, reserved by the 

charter- 


15 

181ff. 
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1816. charter-party, the freight of which, agreeably to the bills of lad- 

— itiff for them, amounted to 60/. 5s. \d. On 2d Nov, 1814, the 
Defendant drew two bills on the bankrupt for 551Z. 6s. each, 
Braog. being each one-fourth of the freight and primage, at two and 
four months* date respectively, payable to the order of the De- 
fendant, which the bankrupt accepted. The master of the Nep^ 
tune received from Reynolds and Murray^ as the bankrupt's 
agents, at the Cape^ another sum of 551/. 5s., being one other 
fourth of the freight and primage. For the remaining one- 
fourth, no payment had been made or bill given. The two 
bills, dated 2d JVbt;., were presented for payment when due, 
and dishonoured. When the first of them, viz. at two months’ 
date, became due, it then and still was in the hands of Heath 
and HavokinSi who had discounted it for the Defendant, and who, 
on its being dishonoured, debited the Defendant with the 
amount, and at the instance of both the Plaintiff and the De- 
fendant, agreed to hold the bill. Previous to the second of 
[ lY ] those bills, viz. that at four months, becoming due, it was ar- 
ranged between the Defendant and the bankrupt, that two other 
bills for 551/. 5s. each, should be drawn byjthe Defendant, and 
accepted by the bankrupt ; that the Defendant should negotiate 
such bills, and that; out of the monies he would raise by so 
doing, the original bill at four months should be retired. In 
pursuance of such arrangement, two other bills, one at six 
months’ date from 2d Dec,, 1814, and the other at five months’ 
date from Sd March, 1815, each for 551/. 5s. were drawn upon, 
and accepted by the bankrupt ; and out of monies raised on 
those bills, the Defendant paid the original bill at four months, 
and delivered it over to the bankrupt, and the same was now in 
the possession of his assignees. The bankrupt also drev*^ on the 
Defendant two bills amounting together to 531/. 14s., viz. one 
for SOO/. at nine months, and one for 231/. 14s. at 12 months, 
from 1st March, 1815, which were accepted by the Defendant, 
and which were considered as the balance due from the De- 
fendant to the bankrupt in respect of the two last-mentioned ac- 
ceptances of 55 !/• 5s. each, after satisfying the original bill at 
four months, differences of the interest, and charges. The bank- 
rupt’s two last-mentioned acceptances for 551/. 5s. each, at five 
and six months’ date, were also dishonoured : the former was 
taken up by, and was now in the hands of the Defendant, the lat- 
ter was outstanding, as well against the Defendant, as against the 
bankrupt. On Sih ’Augustp 1615, the Defendant caused the 70 

pipes 
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pipes of wine to be landed out of the ship, and entered in his 
own name in the London docks. Previously to the commence- 
ment of this action the Plaintiffs had demanded the wine, and 
at the same time tendered to the Defendant 701/. IO 5 . in satis- 
faction of any lien or demand he might have on them; the. 
Defendant, contending that he had a lien for the outstanding 
acceptances, and also for the cabin and steerage freight, and the 
demurrage, as well as for the last fourth part of the freight and 
primage, or an approved bill for the amount, and that, at any 
rate, the tender made him was not equal to the lien upon the 
wines, and refused to deliver them. The amount of the demurrage 
and detention, supposing the detention taken at the same rate 
as the demurrage specified in the charter-party, was 257/. 6s. ; 
the specified demurrage was 147/. If the Court should be of 
opinion that the Plaintiffs were entitled to recover, the verdict 
was to stand, the Plaintiffs undertaking to pay such part of the 
701/. 10.9. as the Court should determine the Defendant’ll lien to 
amount to. If otherwise, a nonsuit to be entered. 

Bestf Serjt., for the Plaintiffs, contended that they were en- 
titled to recover the whole, without deduction. First, the De- 
fendant had no lien, for lien cannot subsist except in cases where 
payment is to be made on delivery; but here is a covenant for 
payment by instalments at days certain, the last of which is to 
be made by a bill to fall due at a period long subsequent to the 
delivery of all the cargo. It will hardly be contended that the 
Defendant had a right to retain the cargo until that bill was 
mature and paid. Butter, J. lays it down (a), that no person 
can in any case retain, where there is a special agreement, be- 
cause then the other party is personally liable.’’ In that case, if 
he wishes to retain his lien, he must specially reserve it in his 
agreement. With respect to the clause by which the cargo is 
bound for the freight, and which, according to Lord Ellenbo^ 
rough, C. J. (5) and to an eminent living writer (r) is borrowed 
from the maritime law of foreign countries, there is in England 
no mode of obtaining under that clause the specific security of 
the ship for performance of 4he owner’s engagement, though 
the admiralty courts of foreign countries are said to decree 
against the ship in specie : and inasmuch as the remedy by lien 
could not be reciprocal, bec;>use the owner of the goods never 

(a) Bremin v. Currant, Trin, 23 G, 2. Bull. N. P, 45. 

{b) In Birley v. Gladstone, ’6 Maule Sehs. 216. 

(cj Abbott on Skipping, 4th edit. 119, and 190. 191. 

has 
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- 1616. ha$ possession of the ship, it is to be concluded that neither 
does that clause give the owner of the ship any lien on the 
V. goods, which he would not have if that clause did not exist In 

Bbagg* Phillips V. Podie (a) it was held, that where the freight w’as to 

be paid on delivery of the homeward cargo, by a bill at three 
months, the ship-owner had no lien, either for dead freight or 
or liquidated demurrage. And in Birley v. Gladstone (6), where 
the clause subsisted, that for true performance the parties bound 
themselves, especially the ship-owners the ship, and the freighter 
the goods to be laden, each to the other in a penal sum ; it was 
held that the ship-owmer had no lien either for dead freight, de- 
murrage, or freight of goods shipped but relanded by compul- 
sory process of foreign law: and Lord Ellenboi'ough, C. J, 
mainly relies on the w'ant of mutuality in the remedy, as an ar- 
gument that the remedy by lien docs not exist. It was argued 
at the trial that this was a case of mutual credit ; and indeed if 
the Defendant has any claim at all, it must rest on thaf prin- 
ciple, which, according to Olive v. Smith (c), not onlj^ swallows 
up all cases of lien, but comprehends many other cases. It is 
now too late to argue that goods may not be intrusted on mu- 
tual credit as well as money, but it must at all events be con- 
fined to a credit given before the act of bankruptcy. Only 18 
pipes of wine were shipped before the 5th of May, on which 
[ 20 ] day the act of bankruptcy happened, and to those only must 
the mutual credit be confined, for the act of bankruptcy will 
be taken to have been either prior to the delivery of the 14 
pipes of wine shipped on the 5th, or contemporaneous with 
it, since the law cannot presume any division of a day, un- 
less the Defendant, on whom the burthen of that proof lies, 
shows upon the evidence that the act of bankruptcy preceded 
the shipping of the wines (d). But even though the wines 
were on board, no bills of lading were signed deliverable to 
the bankrupt’s order, till the ISth, until which time there- 
fore the goods were deliverable to the shippers, Reynolds and 
Murray^ not to the bankrupt. Or even if the bills of lading 
bear relation to the time of shipping, and these are there- 
fore the goods of the bankrupt, and not of Reynolds and iliz/r- 

(fl) 15 East, 547. (6) 3 Maulc 6^ Selw, 205. (c) 5 Taunt, 56. 

(d) Quart whether the difference of meridian between London and the Capt would 
not be sufficient evidence to raise a presumption that the shipping of the wines pre- 
ceded the act of bankruptcy, inasmuch as, by reason of the difference in the meri- 
dian, the morning, and probably the hours of transacting business thereon, would 
begin several hours sooner at the Cape than in London $ 

ray^ 
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ray^ yet the bankrupt, having by his act of bankruptcy lost all 
control over the goods, could not, by putting them on board, 
confer on the master who brings them home, the right of lien, 
any more than he could dispose of them by sale or any other 
species of pledge. Lien is in its nature a pledge, cither tacit 
or express. But further, the loading these goods on board was 
hot a credit within the meaning of this act. The ship was char- 
tered to the bankrupt : the ship, crew, and officers were there- 
fore his for the voyage, and for that period he was completely 
put in the situation of the owners, so that the goods never came 
into the possession of the owner of the ship : while this vessel 
was so chartered, the owner had no right to board her and un- 
load the cargo. The first possession he had of the goods was 
the tortious possession which he acquired when he landed them 
in the London docks. In Vallejo v. Wheeler (a) it was held that 
the owner of a ship, w’ho had chartered her to another, had no- 
thing to do with the ship during the voyage, but that he who 
had taken her on charter was the owner for that turn. 

Lens^ Serjt., contra^ contended that the proposition had been 
laid down much too widely by the Plaintiffs’ counsel, that where 
there w^s a special agreement, the right of lien could not sub- 
sist. To produce that effect, the special agreement must do 
much more than merely stipulate the price, it must contain some 
terms inconsistent with the continuance of the lien ; for in- 
stance, every master of a vessel signs bills of lading, in which 
there is a specific agreement to deliver to the consignees, he 
and they paying freight,” yet that was never held to discharge 
the lien ; but sometimes there is a stipulation, that the freight 
shall be paid at a certain time after arrival : that is wholly in- 
consistent with the continuance of the lien, and destroys it ; so, 
iP freight be paid for by a bill, which is afterwards dishonoured, 
things revert to their former situation ; and if the goods are 
still in the custody oPthe ship-owner, the lien continues. In 
this case the Defendant therefore has clearly a lien, at least for 
the first two instalments ; for neither the bills originally given 
for them, nor the bills substituted on the dishonour of the first, 
were paid. In Stevenson v. BlacJclock {b)f it was held that bills 
given for an attorney’s bill of costs, being dishonoured, his lien 
on the client’s papers, which subsequently came into his hands, 
revived. CemeU v. Simpson {c) was much urged contra^ but it 

{a) 1 C<mp. US. (6) 1 Mauk AT Selw, 5i2. (c) 16 Ves. 275. 
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was replied, that in that case the bills were still running,- and 
while they were pending, they superseded the lien. A right to 
detain for the future event of bills, is inconsistent'with giving 
bills. *The giving bills for the specific payment arising on the 
general contract, will therefore not stand in the way, but if the 
bills become valueless, the Defendant’s lien on the goods stands 
precisely on the same grounds as if no bills had been given. The 
intrusting the bankrupt with the Defendant’s ship might in one 
sense create a mutual credit, but the Defendant does not rely on 
that. Considering this as a case of lien, the credit was com- 
plete, as to at least IS and 14^ pipes of wine, before the bank- 
ruptcy. The Defendant, claiming under the general authority 
of the bankrupt, is entitled to the whole, unless the Plaintills 
can show when the general authority ceased. These assignees, 
who represent the bankrupt, have no right to carve for them- 
selves, and take one part and repudiate another. The goods, 
while in foreign countries, are not within the reach of a com- 
mission of bankrupt. It is the Defendant who brings them ' 
within the Plaintiffs’ reach, and they cannot take them without 
affirming and paying for the Defendant’s act of bringing them, 
without whose labour and service the goods would never have 
arrived, nor the assignees have had the benefit thereof. Had 
the Defendant known that the assignees would not avow the act, 
he would never have brought them hither. The bankrupt might 
have repudiated the contract, and refused to pay the freight, on 
the ground that the Defendant did not bring them hither for 
his benefit, but for the benefit of his assignees ; for the gross 
sum which is stipulated for the voyage is, in effect, the price of 
bringing these specific goods hither. The assignees, coming in 
under the bankrupt, have only the same qualified right on the 
goods which the bankrupt has, viz. to take them, performing the 
condition on which only the bankrupt could take them, that is, 
paying the freight. As to the argument fnat this was the^bank- 
rupt’s possession, and that the Defendant had no right to take 
the goods, though the charterer is, j?ro tempore^ the owner with 
relation to other freighters, yet, as between these parties, he 
stands in the condition of a freighter; this ship has been em- 
ployed to fetch these wines from the Cape, it is the Defendant’s 
master who brings them, and he ought, on account of all per- 
sons entitled to the goods, to abstain from delivering up the 
goods to the Plaintiffs, except on payment of the freight. The 

making 
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making the stipulation as to the price, will not, according to 
the case of Parish v. Cranford (a), exempt the owner from his 
liability, even to a stranger, who puts goods on board on freight, 
on a contract with the charterer ; and if the owner is still sub- 
ject to the liability, it is a consequence that he retains the bene- 
ficial rights which result from his original character of owner. 

Best^ in reply. The sum claimed by the Defendant is not the 
freight of these goods, but the hire of the entire ship out and 
home. It never was yet heard of that an homeward cargo 
could be detained for payment of the freight of the outward 
cargo. The homeward freight of all the wines is only 230^. 
Upon the question of lien, the case of Stevenson v. lllacMocJc 
confirms the doctrine of Butler^ J. and BacorCs Abridgement (6) 
is strong to the same effect. If a person who would otherwise 
have a right to detain the personal chattel of another, for the 
trouble or expense he has been at concerning it, contract to 
be paid a sum certain for the trouble or expenses, he thereby 
waves the right of detaining the chattel.” Stevenson v. Blacldoclc 
differs from this case. The deeds came into the attorney's 
hands, upon the general dealing between attorney and client. 
And the bill was not given upon any previous or specific agree- 
ment, but as payment ; and when it ceased to be payment, then 
it was no bar to the lien. Lord Ellenbo7'oughj C. J., there lays 
down the law, that where there is an express antecedent con- 
tract between the parties, a lien, which grows out of an implied 
contract, does not arise.” Here is that express antecedent con- 
tract. Parish v. Cravsford has been overruled in the cases of 
Fraser v. Marsh (c), where it was cited by Park, J., then of 
counsel, Mackenzie v. Rowe (d), and James v. Jones (e). {Acc.per 
Curiam,) This agreement contains no expression whence it can 
be inferred that the parties intended the lien should be pre- 
served ; and it is material that it stipulates, not only for the 
price, but for the maflner of payment. Next, as to the delivery, 
no case has been cited that a delivery to a chartered ship is a 
delivery to the owner of the ship. A ship is under the control 
of the charterer. He may direct when the voyage shall begin. 
The freight is, according to all bills of lading, to be paid, not 
to the owner, but to the charterer. The freight must, if ten- 
dered at all, be tendered, not to the owner, but to the bankrupt^ 

(o) 2 8tT, 1252. fusius, Abbott on Shippings 4 Ed, 22. (rf) 2 Campb, 482. 

(5) 6 liac, Abr, Trover ^ E, 696. Abbott on Ship, 4 

(c) 13 East, 238. 23. S. C. 3 £s/\ 37, 
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who is the charterer. There is therefore, 1st, no lien : 2dly, 
the goods never got into the possession of the Defendant, but 
by the Defendant’s own act, which cannot create a lien. Arid 
the Plaintiff is therefore entitled to judgment without tendering 
the 7001. 

Gibbs, C. J. It will not be necessary for me to enter into the 
consideration of the difference between the goods loaded before, 
and those loaded after the act of bankruptcy, nor to consider the 
question, inasmuch as some of the goods were delivered on the 
day of the bankruptcy, whether of those two acts preceded the 
other. We decide on a general ground. On the question, whe- 
ther there be or be not any lien whatever in the Defendant, the 
‘Plaintiff contends that the Defendant has no lien, on one par- 
ticular, and one general ground ; he insists, on the aulhority of 
a case in Biiller^s Nisi Prius^ that wherever there is a specific 
agreement for the price of the thing to be done about the goods, 
there the party has no lien ; that here, by the charter-party, a 
specific sum is to be paid in a specific manner, and that therefore 
no lien exists. With respect to that proposition, it is not true 
that a lien cannot exist where there is a stipulation for a particu- 
lar sum to be paid for that which is to be done about goods. I 
am not prepared to say whether alien may, or may not exist, in 
a case where not only a specific sum, but a specific mode of pay- 
ment is stipulated for, as for example, by bills payable at certain 
periods. We decide on the more general ground, that there is 
no* lien whatever under the circumstances of this case. The 
Defendant is tlie ownex of a ship, the bankrupt is llie charterer 
of the ship ; and for one sum of 2100/ to be paid at difl‘erent 
periods, he\vas to have the whole use of this slu|i for the voyage 
out to the Cape of Good Hope, and liome to London. It is clear 
that he might have put this up as a general ship, have filled her 
with the goods of other persons, and when they come home, the 
Defendant could not have touched tliose^ goods by way of de- 
taining them till his freight was paid him by the charterer. But 
here, it is contended, inasmuch as these are the goods of the 
charterer put on board by himself, the Defendant might detain 
these goods till those dishonoured bills were paid by the char- 
terer. He could not have had this right, unless he had a lien 
on the goods: he could not have a lien on the goods, unless 
he had in some sort the possession of the goods : here, he had 
no possession of the goods whatsoever. No case is produced, 
that bears directly on the subject, and wc must consider the 

case 
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case on principle. If Parish v. Crcmford had stood unim- 
peached, I should have thought it a strong authority, that the 
possession of the chartered ship remained with the owner, be- 
cause of his liability to those who put their goods on board. It 
certainly was there held, that one who put his goods on board 
by the consent of the charterer, might recover for the loss of 
the goods, not against the charterer, by whose authority he load- 
ed them, but against the owner. But that case has frequently 
been questioned, and in two cases, formally overruled. I there- 
fore attribute no weight to that case. It is well known that an 
owner cannot be guilty of barratry. In a case (a) before Lord 
Man^eldi C. J., a question arose on an insurance cause, whether 
the charterer could commit barratry ; and it was held that he 
was the owner of the ship for the voyage, and being such, he 
could not commit barratry in any other character. In the pre- 
sent case, the consignor is a bankrupt : he was the owner of 
this ship for the voyage. He puts his own goods, then, on board 
his own ship, and the master and crew ought to have obeyed 
his orders for the voyage. Lord Hardwickc^ Chancellor, in 
Paul V, Birch (6), says the sum reserved is improperly termed 
freight, for it is rather for the hire of the ship.” It is, indeed, 
more like rent than freight. If^ then, the bankrupt be owner 
for the voyage, and if it be the duty of the master and crew to 
obey the owner’s instructions, when the bankrupt puts his own 
goods on board his own ship, the master and crew ought to 
obey him until the voyage is ended, which is not until a full'de- 
livcry is made of the goods ; and until that time the possession of 
the ship does not revert to the owner. I am therefore of opi- 
nion that the Plaintiff is entitled to his judgment. 

Dallas, J. If in this case it were necessary to pronounce 
an opinion upon the several points which have been argued at 
the bar, I, for one, should be solicitous to take more time to 
look into them. But where several grounds are taken in a case, 
some of which are doubtful, but others clear, if the case can be 
decided on the latter, it is unnecessary to go into the former. I 
agree with my Lord that there is in this case no possession in 
the Defendant, and there can be no lien*, unless there is a pos- 
session. It may be considered that the charterer of a ship is 
during the existence of the charter-party to all intents and pur- 
poses the owner of the ship ; the bankrupt liad put these goods 
on board in that character, and the Defendant had no legal right 

(rt) Valiejo V, IVhcdcrj Coit'p. 143. (A') 2 &22. 
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to resume the possession of the ship until the goods were un- 
loaded, and therefore he had no right to detain the goods. 

Park, J. It is unnecessary, for the reasons assigned by my 
Lord Chief Justice, for me here to enter into the questions 
made at the bar. The first question is, then, whether the De- 
fendant had any possession of the goods ? for, if he had no pos- 
session, he had no lien. On the first day of the argument the 
judgement of Lee^ C. J., in the case of Parish v. Cramford was 
cited. In James v. Jones it was not necessary to overrule il in 
terms, but the last-mentioned judgment is wholly inconsistent 
with the former case. In Mackenzie v. R(me^ Lord Ellenborougk 
also, on consideration, differs from Parish v. Crawford, In a 
subsequent case, Fraser v. Marshy the point was not the same, 
but the attention of the Court was called to Parish v. Craxaford 
and James v. Jones^ and the Court decided adversely to the for- 
mer case ; for these reasons I am of opinion with my Lord and 
my brother Dallas^ that in this case there ought to be 

Judgement for the Plaintiff (rr)* 

(rt) Burroughy J. was absent. 


Austen v, Howard. 

I^EBTby the Plaintiff, who was the sheriff ofSwrrj/, on are- 
plevin bond, which, on oyer, purported to be given by Brom~ 
ley together with the Defendant and Hyde Brown^ jointly and 
severally, to the Plaintiff, by his name of office, but was executed 
by the Defendant and Bromley only. The Defendant pleaded 
tliat W, Stanton had distrained the goods in the bond mentionetl 
for rent due to him from Bromley ; that the Plaintiff was she- 
riff^ and as such, on the usual complaint and application, made 
by Bromley^ caused deliverance to be made to Bromley of the 
goods distrained ; and on that occasion, Bromley and the 
Defendant, as his surety in that behalf, executed that bond to 
the Plaintiff as sheriff; and that the bond was executed by the 
Defendant and Bromley only, and not by jF^de Brown, or any 
other person. The Plaintiff* generally demurred. 

JLens, Serjt., of his counsel, was stopped by the Court. 

Best, Serjt, argued in support of the plea, that replevin bonds 
were wholly the creatures of the statute 11 G. 2. c, 19 . s. 23. 

which 
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which enacts that sheriffs may and shall in fvery replevin of 
a distress for rent, take in their own names a bond from the 
Plaintiff and two responsible sureties.’^ The word “ shall” is 
imperative, and the bond is to be given by two sureties, and the 
sheriff is neither authorized nor required to take a bond in any 
other form. It is the sheriff himself who sues here, and he can- 
not be permitted to recover on a bond which he has taken in 
one form, when the statute prescribes another. 2dly, The want 
of Brown\ execution materially varies the condition of the ob- 
ligor, for if the bond be executed by both sureties, and one is 
compelled to pay the whole, he may sue his companion for con- 
tribution, which benefit here the Defendant loses. No case has 
decided that such a bond is good. 

Gibbs, C. J., preventing Lens's reply. — The statute of 
minster has prescribed forms, in which alone, when a party is ar- 
rested, the sheriff shalj take a bond for the Defendant’s appear- 
ance at the return of the writ ; and all other bonds arc taken 
for ease and favour. But replevin is not within that statute. 
The sheriff was always enabled to replevy goods, taking secu- 
rity for their return. And the party distraining has a remedy 
over against him, for taking insufficient pledges : and the stat. 
19 G. 2. c. 1 1. s. 23. gives a particular bond; but I am far from 
thinking that the statute avoids the power the sheriff had be- 
fore that statute, to take security for the return of the goods, 
if judgment should be given pro rctorno habendo. As. to the 
other point made by the Defendant’s counsel, that there can be 
no action for contribution, the same objection would hold in 
the case of every bond intended to be joint, which is not exe- 
cuted by all parties ; yet I will venture to say, such a plea was 
never heard of. 

Judgement for the Plaintiff. 
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1 N debt on a bail recognizance, the Defendant pleaded, that Where a Piain- 
since the judgment against the principal, no capias ad satis-- aier« a ' 
faciendum had been sued out against the principal, and duly 

may at once 

pray that the Court will inspect the record, without giving the Defentkint an opportunity to rejoin by 
traversing the record, and making a perfect issue between the parties.* 
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18 IG. executed, as, acfording to law and the immemorial custom of 

Jackson Court, before the commencement of this suit, there ought 

" to have been. The Plaintiff replied, that since the judgement 
WiCKEs. lie had sued out a capias ad satisfaciendum^ which he set out, as 
by the said writ of capias ad salt faciendum^ and return thereof 
duly returned and filed, would appear; and that he was ready 
to verily by the record, and prayed that the record of the 
writ, and the return thereof, might be seen and inspected by 
tlie Court now here. The Defendant demurred, assigning for 
cause, that the replication concluded with a prayer that the re- 
cord might be inspected by the Court, whereas there was no issue 
joined between the parties, whether there were or not such a 
record remaining in the Court; and that tlic replication con- 
cluded, as if there were an issue joined, whereas no issue was 
joined : and that the Plaintilf had introduced new matter by 
setting out the record of the writ, whereto the Defendant must 
plead in rejoinder before the issue could be perfect, but that by 
the conclusion of a prayer to the Court to inspect the record, 
tlie Defendant was excluded from so doing. 

Vaughan^ Serjt., in support of the demurrer. 

Pcll^ Serjt., contra^ was relieved by the Court. 

[ 31 3 Giujjs, C. J. The Defendant has the full benefit of every 
possible rejoinder which he could make, for a day must be given 
to inspect the record. 

Park, J. In Creamer v. Wickett [a)^ the pleadings were 
exactly similar to this, and the Plaintiff prayed the record 
might be inspected, being, like this, a record of the same Court, 
and it was held good: and the like in many other cases. 

Judgement for the Plaintiff. 

((/) Carth, 517. 5. T. I J.0rd Rayw, 550. acc, ; and see Moor v. Bail of Carreit, 2 
SSalJi. 56G. Dy, 227, h, 22S, a. Some other points relative to the pleadinj? of records 
may also, doubtless, be learned from the cases of Filezvood v. Popplewell, 2 ff ils. 66. 
Under hiil v. Dfvereur, 2 Suiind, 72, note, Henderson v. Withy, 2 Term. Rep, 576. 
Chandler v. Roberts, 1 58. Adnrtj v. Vernon, 3 /xu. 2-l'3. Sandford v. Rogers, 

Barnes, 161. R. C, 2 B Us, 1 13. 
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hundred Acre common^ in tlie county of Northampton^ and for 
forming the same into a parish to be called Ncn'ihorotigh ; and 
for building and eiadowing a church for such parish f ’ in “ case 
any person interested should be dissatisticd> he migiit have the 
matter of any claim or objection tried at law, and for that pur- 
pose might cause an action to be brought against any commis- 
sioner, or person in whose favour such determination should 
have been made in one of the courts at Westminster^ the verdict 
or verdicts which should be given therein should be final, bind- 
ing, and conclusive upon all pei-sons, unless the Court should 
set aside such verdict, and order a new trial. And after verdict 
obtained and not set aside, the commissioners should and were 
thereby reejnired to act in conformity thereto, and to allow or 
disallow the claims or objections thereby determined, according 
to the event of such trial.” Earl Fitz'ViHlliam^ a commoner, was 
Plaintiff' in a feigned issue, whereby he denied that the Defend- 
ants, who were devisees in trust of the estate of the Marquis of 
Exeter^ were seised in fee of the soil of the commons, they being 
entitled by the act, if such were their title, to one 20th part of 
the commons in lieu thereof. Upon the trial, at the last Norths- 
ampton assizes, a verdict was found for the Defendants. The 
prothonotary taxed the Defendants’ costs for them at COO/., 
holding that the costs followed the verdict, though the act was 
silent respecting costs. 

Eens^ Serjt., now moved that the prothonotary might review 
his taxation, and disallow the Plaintiff’s costs, upon the ground 
that, inasmuch as this statute was subsequent to the statute of 
Gloceslcr^ no costs could bb given by that statute ; and that no 
judgment could be entered up, or at least none was necessary, 
because the act directed that the verdict was conclusively to 
guide the commissioners. 

Gibbs, C. J. Will not these costs spring out of the statute of 
Glocester? In our view of the case, we cannot look to the cir- 
cumstance of the action being on a feigned issue : all w^e can look 
to is, that it is an action on a wager, and the costs follow of 
course. The verdict may be a sufficient guide to the commis- 
sioners, but the Plaintiff recovers nomiilal damages, and is en- 
titled to enter up judgment in this, as well as in any other 
action. On the PlaintifTs view of the subject, the judgment 
would be erroneous. We can see no ground to give even a 
rule nisi for it. Rule refused. 
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Devaynes V, Boys. 

^1 "^HIS was an action for assault and false imprisonment, 
brought against the Defendant, who was a magistrate of the 
Cinque Ports. The declaration was of last Hilary term, and 
the general issue was pleaded in the same term. The issue was 
delivered in Hilary vacation with notice of trial. The statute 
24 G. 2. c. 44. s, 4. gives a magistrate who is a Defendant, 
power, if he has neglected to tender amends before action 
brought, to pay into court at any time before issue joined, such 
sum of money as he shall think fit. 

Uest^ *Serjt., had, on a former day, obtained a rule nisi to 
withdraw the Defendant’s plea pleaded, upon payment of all 
costs subsequent to the time of pleading, and to plead the same 
€le novoy accompanied with a payment into court of the money 
which the Defendant wished to tender. 

Shepherd^ Solicitor* General, shewed cause against this rule. 

Best^ in support of the rule, urged that although in this case, 
by common law, the Defendant could neither make a tender be- 
fore action brought, nor pay money into court after action 
brought ; yet, since by the stat. 24 G. 2. the legislature gives a 
new tender before action brought, and permits the money to be 
paid into court before issue joined, there is the same reason here, 
as there is in cases where tender and payment into court are by 
common law', that if it is requisite to pay money into court after 
plea pleaded, the Court should permit it to be done, as in cases 
at common law, through the medium of their permission to 
withdraw the plea of the general issue, and to pay money into 
court, pleading de novo. The Court for a moment doubted, 
w’hether, in a case where the Court should give leave to unjoin 
an issue joined in Hilary term, the new issue, when joined, would 
be an issue joined as of Hilary term, or of this present term. In 
the former case, the indulgence could not be granted. But hav- 
ing satisfied themselves on that point, they held, that though it 
was not in their power to enable a Defendant to pay money into 
court after issue joined, i. e, not after issue was effectually joined, 
yet it was in the power of the Court to rescind that which the 
Defendant had hastily and inadvertently done, and to send the 
parties back to an earlier stage of the cause, when they might 
plead again, and pay tiie money into court, and join issue on 
the plea. The Court therefore might grant this motion. 

Rule absolute. 

Denn 
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Denn, on the Demise of B. Richardson, v. Hood and Others. 

the trial of this ejectment before TJiomson^ C. B., at the 
Yo7'k Lent assizes, 1816, a verdict was taken for thePlain- 
subject to a case, which in substance stated, that Hichardson 
being seised in fee, devised to liis wife Hannah Richardson^ all 
his real and personal estates whatsoever, that is to say, his land, 
houses, and all other buildings, situated at Stamford Bridge^ in 
the county of Yor% upon his estate, and likewise all his house- 
hold furniture, and stock in trade, unto the said Hannah Rich- 
ardson. The testator had no other real estate than at Stamford 
Bridge; he had debts owing to him, and those, together with 
his furniture and stock in trade, constituted his personal es- 
tate. The lessor of the Plaintiff' was the only son and heir-at- 
law of the testatt)r ; Hannah Richardso7i^ who had survived the 
testator, was lately dead, having, by her will, disposed of all her 
real estates at Stamford Bridge aforesaid, and the Defendants 
were the devisees under her will, and tenants in possession. The 
question for the Court IIa7inah Richat'dson had ac- 

quired, by the will of T. Richardson, an estate in fee, or for life, 
in the real estate thereby given. If in fee, a nonsuit was to be 
entered ; if for life, the verdict was to stand. 

Lens, Serjt., for the Plaintiff, argued, that though all the 
testator’s real and personal estate” was abundantly sufficient to 
pass a fee, yet that the testator had himself restrained the words 
from carrying that meaning, by his own explanation, which 
shewed that he used them only as words of local description. 
This case was distinguishable from Roe, on demise of Child, v. 
IVright (a). Iji Bar7'y v. Edgeworth (Jb), the Master of the Rolls 
thought that in a devise of the testatrix’s estate and lands in C,, 
the word lands” was descriptive of the locality, and the words 
‘‘ all my estate” of the interest, from vrhich it might be inferred, 
that if the word lands had not been there used, in contradis- 
tinction to the word estate, all her estate at C. would only have 
been descriptive of the, subject, not of the interest devised. In 
the Touchst07ie (c), it is laid down that. Verba posteriora p7^opter 
certitudinem addita, adpriora, quee certitudinc indigent sunt refe^ 
renda. The latter words here are therefore to be considered 
as substituted for the foi’mcr. Doe, on demise of Bates, v. 

(a) 7 Ea.t, S3?. (/,) 1 Eq, Cas. Abr. 178./;/. 18. S. C. 2 P. Wms. 523. 

(f) ShrpkcnOs Tuuchaloncj Id, GVa«/, />. 253., 6/A erf, • 
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Clayton (a), was a very complicated case, and perhaps has little 
bearing on this ; but it was there held that the word estate did 
not carry a fee, where, by other antecedent words, it appeared 
to be restricted to locality. The word estate is not here ap- 
plied as it was in Holdfast (b\ on demise of Cowper^ v. Marten^ 
where my estate in Brayrvick^* was held to carry a fee. 

Shepherd^ Solicitor- General, denied that here was any substi- 
tution of the latter words for the former. He was stopped by 
the Court. 

Gibbs, C. J. After the cases which have been recently decided 
on this question, it is unnecessary to hear the Defendant’s argu- 
ments. It is true, that formerly these words would have received 
a narrower construction than we at this day put on them. It is 
true, that formerly, if the word estate were accompanied by 
words which pointed at localitj'^, it would not have been held 
to carry a fee ; but later cases, decided on the apparent, or very 
probable, intent of the testator, have held, that the word estate 
would pass a fee, notwithstanding that there were words of lo- 
cality joined with it. One of the first was that cited, of my 
estate at Braywick.^^ So, that devise in Doe^ on demise of Child^ 
v. Wright (c), all my estate, freehold and copyhold, lying and 
being in Ellington in Huntingdonshire no case could be 
stronger than that for the inference that the testator was point- 
ing out only the local situation ; but the Court held that he 
meant by “ estate,” the quantity of interest he meant to convey, 
and by the words at Ellington^ the description which was to 
identify the lands. So here, by all my estate,” the testator 
means, according to the doctrine of the late cases, to designate 
the quantum of interest ; and lest the parties should not know 
where to find the property, he adds the local description, my 
land is at Stamford Bridge in Yorkshire^ my houses are on the 
land, and my furniture is in the houses. I think, therefore, there 
is no ground to hold that these words passed less than a fee. 
The other three judges concurring, 

Judgement for the Defendant. 

(a) 8 JLastf 141. (f) 1 Term licp, 411. (c) 8 Term Rep, 64. 


Neilson, 
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TTEYWOOD, Serjt,, moved for an order to discharge the On a motion 
Defendant Ncilson out of the custody of the sheriff of Lon- '**** 
^07iy under the stat. 48 G. 3. c, 123.5. 1 ., which enacts, that‘s all insolvent 
persons in execution upon any ^'judgement, in whatsoever court tll^^statuteTs 
the same may have been obtained, for any debt or dama^res 

^ \ 1 * ^ 1 -f* the rule ifl 

not exceeding the sum ol 20/. exclusive or the costs, recovered in the first in- 

by such judgement, and who shall have lain in prison for the 
space of twelve successive calendar months next before the time j* #30 ^ 
of their application, shall, ujion application for that purpose, in 
Term-time, made to some one of his Majesty’s superior courts of 
record at Westminster^ to the satisfaction of such Court, be forth- 
with discharged out of custody as to such execution, by the rule 
or order of such Court. He produced an affidavit of the pri- 
soner, that his debt was under 20 /., and that he had been twelve 
calendar months in prison (of which fact he also produced a 
certificate from the siieriff ), and had given the Plaintiff notice 
of the present motion. It did not appear that it was to be a 
rule to show cause, for the statute says, that he shall forthwith 
be discharged by tlie order of the Court, provided the applica- 
tion be to the satisfaction of the Court. 

Per Curiam. We have given more consideration than we 
otherwise should have done to a case of sort, because we always 
wish to be more particularly careful in the case of prisoners. We 
had not, from the first, a particle of doubt, that this ought to be 
a rule to show cause; in addition, to the other reasons which 
weighed with us, we now learn, that from the time when this 
act passed (and applications under it were not unfrequent until 
the late act gave prisoners their liberation after three months’ 
imprisonment), upon every application made in this court, under 
this act, a rule nhi only has been granted in the first instance. 

Rule nisu 


Gkose 
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evidence of 
ownership 
which applies 
to the larger 
portions, ap- 
plies also to the 
narrow strip 
which commu- 
nicates with 
them. 
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Grose v. West and Others. 

^TIHIS was an action of trespass for breaking and entering 
the Plaintiff's close, called Penpont Down^ and taking away 
500 loads of soil. Upon the trial of the cause at the Launccsto7i 
Spring assizes 1816, before Parlc^ J., it appeared, that the 
Plaintiff was the owner and occupier of a farm called Penpont 
Barton^ whereof a tract of land called Penpont Down had ini- 
memorially been a part : this down abutted on the boundary 
hedge of the Defendant’s farm, called the Pregildas estate ; and 
a turnpike road, which had been made about twenty-four years 
since, passed from east to west^ over the down, in a direction 
parallel to and a few yards distant from the boundary hedge of 
the Tregildas estate, so that a narrow strip of land, abutting on 
the hedge, and extending in length the whole length of the 
down, was marked off by the road from the residue of the 
down ; before this turnpike was made the road had described an 
arc, of which the Tregildas hedge was the cord, so that the 
space of land intercepted between the road and the Tregildas 
hedge was then much larger than it now was. At the points 
where the road entered and where it quitted the down, there 
were, and long had been, gates, erected and maintained by the 
Plaintiff and those whose estate he had, to keep the Penpont 
cattle within the down, and to exclude others from it. The oc- 
cupier of Penpont Barton had not only had the exclusive pas- 
turage of the down, as well on the one side of the road as on 
the other, but had also, as long as could be remembered, par- 
ticularly availed himself of the valuable shelter afforded by 
the hedge of the Tregildas estate, to fodder his cattle close under 
it, during winter, on the int&cepted strip of land. The occupiers 
of Penpont Barton had also, for the space of fifty years and 
more, spread their straw in the highway on Penpont Down^ to 
be trampled into muck, and had again collected the mud and 
straw from the road into heaps at the side, some part on the 
bide next the Tregildas hedge, and some part on the other side, 
and had again carried it away and applied it as manure upon 
other parts of Penpont Barton^ which acts the occupiers of the 
Tregildas estate had frequently witnessed, but never interrupted. 
The Plaintiff also proved declarations by a former owner of the 
Tregildas estate, that the intercepted strip of land was not his, 
but the property of the owners of Penpont Down. The De- 
fendants 
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fendants had recently taken away from the side of the road a 
large quantity of soil and mud which the Plaintiffs had scraped 
together, and turf and earth dug from the intercepted strip of 
land, and applied it as manure on the Tregildas estate. The 
Defendants proved that the owners of the Tregildas estate, had 
frequently cut turf on the strip of land in question, and had 
therewith repaired Tregildas hedge, adjoining thereto ; and also, 
that the surveyors of the highways had of late years sometimes 
scraped up the mud from the road, on the one side and on the 
other, and had given notices to the Defendants, requiring them 
to remove that part of it which lay on the side of the road 
nearest to the Tregildas estate, and that the Defendants also 
had spread straw in the road, for the purpose of being trodden 
into muck, and, after mixing it with mud from the road-side, 
had carried it back and employed it as manure on the Tregildas 
estate. The jury, contrary to the inclination of Park^ J., found 
a verdict for the Defendants. 

Lens^ Serjt., in Easter term, obtained a rule nisi to set aside 
the verdict, and have a new trial, against which 

Pell^ Serjt., now showed cause : he relied on the fact that 
materials had been taken for repairing the Tregildas hedge, 
and on the repeated acts of ownership of the Defendants in 
taking manure from the road without interruption, in presence 
of occupiers of Penpont Dowii^ who had an interest to dispute 
it; and on the judgment of the surveyors of the highway, 
whereby they had awarded to the Defendants the mud on the 
side next the Tregildas estate ; but he principally relied on the 
rule of presumption, that the owner of inclosed land abutting 
on a highway, or on small strips of waste land lying between his 
close and a highway, is also seised of the soil and freehold of 
tfiese intermediate strips of waste, jfhd of the road, as far forth 
as the central line of the highway ; and this, he urged, was con- 
clusive *of the questfon, that the land from Tregildas hedge to 
the middle of the highway, along the whole length of Penpont 
Down^ was the soil and freehold of the Defendants. 

Lens, in support of his rule, was stopped by the Court. 

Gibbs, C. J. The Defendants’ counsel has correctly stated 
the law. Prima facie the presumption is, that a strip of land 
lying between a highway and the adjoining close, belongs to 
the owner of the close; as the presumption also is, that the high- 
way itself, ad medixm flum vice^ does. But the presumption is 

to 
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to be confined to that exteht ; for if the narrow strip be con- 
tiguous to or communicate with open commons, or larger por- 
tions of land, the presumption is either done away, *or conside- 
ably narrowed; for the evidence of ownership which applies to 
the larger portions^ applies also to the narrow strip which com- 
municates with them. This strip does communicate with Pew- 
pont Down. The acts of ownership on wdnch the Defendants’ 
counsel relies,’ are the taking materials for repairing the fence of 
his field, which has been immemorially or antiently inclosed, 
and abuts on Penpont Dcmn. He, therefore, may have had a 
prescriptive right to take soil there for repairing his fence, and 
those acts may be attributable to that prescriptive right, and not 
. to ownership. I am aware that there is other evidence, viz. 
that the surveyor of the highways has, for ten or twelve years 
past, gathered up the dirt of the road, and that the Defendant 
has had it; but that is of modern usage only. But mark what 
a strong case the Plaintiff has ; this strip of land communicates 
at each end with other parts of the Plaintifi’’s I’arm, and he 
meated his cattle close up under Tregildas hedge ; and that, not 
once, but continually; for it is not pretended that this user is 
ascribable to and right of common. In addition to this, there is 
a conversation by a former owner of Tregildas estate, admitting 
that the land is not his, and wishing he had had it. It is true 
that the value of the fee simple may be small, but the relative 
value may be considerable, and the property taken appears to 
have been worth 40/. or 50/., and therefore is not within the rule 
of this Court : that it is of too little value for a new trial. Under 
these circumstances, I will say no more of the case, than that 
it is a case unfit for the Plaintiff to be concluded by this ver- 
dict, and that therefore tliere ought to be a new trial on pay- 
ment of costs. 

Park, J. The case is of the more importance, because the 
Plaintifl’’s gate opens on the very spot in question, so that if the 
verdict stands, the Plaintiff will have a difficulty in getting in 
and out of his own close. 

Rule absolute. 


Hart 



IN THE FiETY^SIXTH YeAR OF GEORGE HI. 


Hart, (jui tain, v. Draper. 

rjpHE Plaintiff having declared against the Defendant on the 
statute of usury, 12 Ann,^ for penalties amounting to 
'*20,445/., and the cause being ripe for trial at the Chelmsford 
spring assizes 1816, the Plaintiff forbore to enter the cause for 
trial, upon the Defendant consenting to a judge’s order, whereby 
it was ordered, that the Defendant should, within the first four 
days of the next Easter term, consent to a motion for compound- 
ing the action upon payment of 2000/. penalties, and 150/. 
costs, one half thereof to the king, and the other half to the 
Plaintiff, and that the Defendant should, within the first four 
days of the ensuing Easter term, pay the king’s moiety into 
court, to warrant the motion ; and if the motion were refused, 
should give judgment of Trinity term, and the cause to be tried 
at the ensuing summer assizes. The trial was postponed ; in 
the next term the Defendant did not make good his payment, 
having drawn the Plaintiff into a subsequent agreement, frau- 
dulent as against the crown, to waive the former agreement, and 
to accept, as the terms of compromise, the sum of 175/. for 
himself, and the like sum of 175/. to be paid to the crown. The 
Court, upon the application of Best^ Serjt., for ^ the Plaintiff, 
with the consent of the Attorney-General, when three weeks of 
the term had expired, made the judge’s order a rule of court, 
and Best had subsequently obtained a rule nisi for an attach- 
ment, for disobedience to this rule. 

Ows/ote, Serjt., now showed cause against this rule, upon af- 
fidavits exculpatory of the usury, whence he inferred, that the 
cfown, having no real interest in the penalties, the second 
agreement might be permitted to take effect ; at all events, the 
non-conlpliance with the first agreement was no contempt of 
the Court, inasmuch as no rule of court subsisted, for paying 
the monies agreed on within the stipulated time, until nineteen 
days after that time had expired : and the Defendant had a good 
defence to the action. 

Gibbs, C. J. This cause being ripe for trial at the spring 
assizes, if it had been tried, and a verdict had passed for the 
Plaintiff, the judgment would have been complete in Easter 
term ; to avoid that trial the Plaintiff gave this consent, whereby 
the trial is put off, and the Plaintiff obtains the fruit of the com- 
promise 
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c. 24., and 
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aver that the 
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was felonious. 

An action 
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dred for demo- 
lishing a mill, 
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more than 
twelve months 
after the demo- 
lishing. 


promise in the delay which takes place. Application is made to 
the Defendant to consent to such order as he has here engaged 
to consent to, and he refuses ; whereby the Plaintiff is thrown 
over to the assizes after Trinity term. The Defendant takes to 
himself the benefit of that which he bargained for, and he now, 
by witliholding his consent, refuses to pay the price of it. It 
does not appear to me, that there is any ground for resisting' 
the attachment, therefore the rule must be made absolute. 

Best and CopUy^ Serjts., in support of the rule. 


(IN THE EXCHEQUER-CHAMBER.) 

Beatson and Others v. Rushforth. 

was a writ of error brought to reverse a judgment of the 
Court of Exchequer pronounced for the Plaintiff below, in 
an action against the hundred, upon a declaration founded on 
the stat. 41 G. 3. c. 24., and which stated that after 18th Aprils 
1801 (fl), at the parish of ffalifar^ in the hundred of Aggbrigg 
and Morlcy, in the county -of ' Yor/r, divers pgrsons, to the num- 
ber of twelve and more, being unlawfully, riotously, and tu- 
multuously assembled together, to the disturbance of the public 
peace, did unlawfully, tumultuously, and with force, demolish in 
part a certain water-mill of the Plaintiff below, situate in the 
parish, hundred, and county aforesaid, to wit, the walls, doors, 
windows, window-frames, locks, and hasps, affixed and belong- 


(«) It was stated by Rkhanhon, that the principal question which bad been made 
in this cause in the court below, bad been, whether ihe 8th section of the stat ute 1 G. 
1. c, 5., to which the stat. 41 G\ 3. r. 24., giving this action against the Imndrcd, re- 
fers, and which provides that no person shall be prosecuted by virtue of that act 
(1 6’. 1 .) for any offence or offences committed contrary to the same, unless such 
prosecution be commenced within tw’clve months after the offence committed,” pre- 
scribes the same period for the limitation of actions to be brought against the hunr 
dred by virtue of the 6th section of 1 G. 1, wliich directs that the damage shall be 
raised and levied in such manner and form, and by such ways and means, as are pro- 
vided by the statute 27 Eliz, c, 13. The declaration in Hyde v, Cogan (1) stated the 
pulling down to have been within twelve months. And the Court of Exchequer had 
holden that the 8th section did not so apply. But he said, this question did not arise 
on the present record. 

(1) Doug, 699., and see ibid, 700. n. 1. 


ing 
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itig thereto, and parts of the said water-mill of the Plaintiff be- 181*6. 
low, and certain works, to wit, certain shears and frames, to wit, - 

20 shears, 20 frames, 20 machines, and 20 straps, of the Plain- 
tiff below, belonging to the said water-mill, of great value, to Rushforth. 
wit, 500/. ; in contempt of the king, to the damage of the Plain- 
tiff below, to wit, to the amount of 500/., and against the form 
of the statute, whereof the Defendants below, who then and 
siill were four of the inhabitants of that hundred, had notice 
whereby, and by force of the statutes, an action had accrued 
to the Plaintiff below, being the person injured and damaged 
thereby, to recover against the Defendants below, being then and 
still inhabitants of that hundred, the damages by him sustained 
by so demolishing in part the said water-mill, and the works 
thereto belonging. All the other counts stated the demolishing 
in the same phrase. After verdict and judgement for the Plain- 
tiff below, the Plaintiffs in error assigned for error, that it 
was not alleged that the persons mentioned to have been un- 
lawfully, riotously, and tumultuously assembled, did felo- 
niously” demolish in any part the said water-mill and premises, 
nor that they did or committed any felonious act or offence in 
respect of the premises. 

Scarlett^ for the Plaintiffs in error. The statute 41 G. S. e. 

24. i;’ecites the statutes 9 G. 3. c. 29« and 1 G. 1. stat. 2. c. 5., 
and directs that the damages may be sued for in the manner pro- 
vided by the last-mentioned act. This action must therefore be 
governed by the same ^ules which govern an action brought 
upon that statute. It was held in Reid v. Clarke [a\ that in 
an action on that statute, the Plaintiff cannot recover, unless the 
pulling down be ’done under circumstances which make the act 
amount to felony ; and inasmuch as it is necessary to aver every 
thing on the record, which is indispensable to the Plaintiff’s re- [ 47 ] 
covery ; it therefoi’e ought to be averred that the demolishing 
was«felecuous. 

Richardson^ for the Defendant in error, was stopped by the 
Court. 

Lord Ellekborough, C. J. The same circumstances con- 
stitute a felony, which constitute a claim^ to reimbursement by 
the hundred in a civil action; but the statute does not say that 
the felonious pulling down shall be necessary to raise the claim. 

In the case of 2he King v. Judd (5) it was held unnecessary to 
state in a warrant of commitment, that the act was done felo- 

(a) 7 Term Rep . 496. (*) 2 Term Rep . 9 r , 3 , 

VoL. VII. 


D 


nionsly 
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niously, if the facts set out showed a felony. In the case of The 
King V. Cogaii (a), the declaration does not use the word felo- 
niously. Those circumstances must have been proved at the 
trial, which were common alike to a charge of felony, and to a 
cause of action against the hundred. 

Judgement affirmed (i). 

(fl) Doug. 699. 

(A) It is not necessary to aver, or prove, that twelve persons were asscmblcJ at the 
riotously ilcmolishing. Vritchit v. Waldron, 5 Term Hep. 14. 


Haggett V. Argent. 

^T^HE Defendant’s attorney had given notice that the bail 

would justify on the 24th of Jmie^ which being a dies non 

appear by their the bail omitted to attend then, but attended on the 

amfjusUfy,^^ 25th, when Vaughan^ Serjt., for the Defendant, obtained two 

where the De- <Jays lime for the bail to justify? ''^^which time being expired, they 
feiidant’s attor- i* i i 

ney refused to DOW appeared 111 court. Ihc Defendant s attorney refused to 

to^movefOT”^^^ instruct counsel to move that the bail might justify, unless they 
them to justify, could previously pay him the Defendant’s costs up to the pre- 
[ *48 ] sent time. This they declined to do, and Copleij, Serjt., here- 
upon moved that the bail might appear by their own attorney 
and justify, to prevent an assignment of the bail-bond from 
being taken. 

Vaughan^ on behalf of the Defendant, opposed this applica- 
tion, upon the ground that the bail could not be heard, inas- 
much as they were not yet in court : they sought to increase the 
costs against the Defendant, by continuing the action, w^hen 
they had it in their power to protect themselves by surrendering 
the Defendant. 

Gibbs, C. J. Undoubtedly the Defendant cannot change 
his attorney without leave of the Court, but the sheriff and the 
bail may appear by their own attorney. We think it may be 
done. 

Rule absolute. 
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Hickey v- Buut. 

1%y|rRS. Broxm having employed the Plaintifti a broker, to 
distrain for rent on lyw% her tenant, who replevied, and 
Burl and the two sureties in the replevin bond being insolvent, 
she sued the sheriff for taking insufficient sureties in the 
Plaintiff’s name ; he gave lier leave to bring the action, and 
afterwards irave her notice of his intention that the action 
should not ^proceed, wliich, he apprized her, he did for the 
])iu'|)o^e of giving a iiulc tie.ie to the sheriff’s officer, who was 
niiich distressed, and that wlicn that point was gained, the action 
luiglit proceed again. The Defendant had since pleaded 
darricn coiUinuance a relertsc obtained from the Plaintiff*. 

Best, Serjt., had, on a formci* day, obtained a rule nisi to set 
aside tliis pica, and tliat liic release might be given up to be 
cancelled. 

LaiSi Serjt, against the rule, insisted on the Plaintiff’s legal 
right to release the action, he referred to the case of BoUomly 
V. Brooke (a), and urged that if he were a trustee for Mrs. 
Ilnrjon, it was a subject of interference for a court of equity 
only. If indeed llicre were collusion, which was denied by the 
Delerulant’s affidavits, the plaintiff might reply, that the release 
was fraudulent, and would recover notwithstanding the release; 
a question which might as well be disjiosed of by a jury, as by 
a court of equity : if the release were honest, the action could 
not proceed. Mrs. Brown miglit have sued in her own name, 
if she would ; she had never offered to indemnify tlic Plaintiff 
against the costs of the suit, and the Plaintiff might release his 
Jegal right without the leave of this Court. 

Brsl supported his rule. 

J., observed that in a similar case, about ten 
years before, Lord Eldon^ C. J., had holdcn, that no action 
could be brought in the name of a trustee, without his consent; 
but that if a trustee would not consent to lend his name as a 
Plaintiff’, the Court ol* Chancery would, ppon application, com- 
pel him to permit his name to be used ; nevertheless that if an 
action were once commenced in the name of a trustee, he could 
not afterwards release it, except by leave of the Court. The 
Court Jield that if the present action had been commenced 

(«) 1 Term Rep* 621, n. 
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Wh(T« the as- 
signee of a 
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at Mkkaelmai 
to a second a> 
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cupation of a 
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without the Plaintiff’s permission, the release might have been 
a trick 9 the fruits of which the Court possibly might not have 
the right to take from the Defendant ; but here the Plaintiff 
had lent his name in the beginning, and the sheriff ought not to 
be permitted to arm himself with this release. 

Rule absolute. 


Clennel V. Read and Another. 

T N replevin, the Defendants made conusance as bailiffs of J. 
^ Musgrave and wife, for a distress for half of a year’s rent of a 
dwelling-house, at 42^. a year, payable quarterly, due at Chiist- 
mas^ 1814, from as tenant thereof, to J, Musgrave and wife. 
The Plaintiff pleaded, as to 4/. 4s. parcel, &c., that it was not 
in arrear, and as to the residue, a tender by the Plaintiff; he 
also pleaded, that before the rent became due, and while J. 
Musgrave and wife were landlord and landlady, the premises 
were chargeable and charged with the landlord’s property-tax, 
payable to the king ; that before the distress, on 18th November^ 
1814, the Plaintiff, being then the occupier of the house, was 
required, and was obliged to pay, and did pay to the king, for 
the landlord’s property-tax duly charged and assessed, *while J. 
. Musgrave and wife were landlord and landlady of the house, 4/. 
4s., being after the rate of 2s. for every 20s. of the rent of 42/., 
and which 41. 4s. the Plaintiff was by law authorized to deduct, 
and did deduct, out of the rent, being the first payment to be 
made by him on account of the rent, and so nothing of the 
4/. 4s. was in arrear. The Defendants replied to the first plea 
by traversing the tender ; and to the second plea, they replied 
that the Plaintiff had not paid and was not obliged to«psvy tlie 
four guineas. Upon the trial of the cause at a sittings in 
dlesex^ in Eastet' term, 1816, it appeared that *7. Musg7*ave hsid 
leased the premises to JRoss, under whom Llc^d had occupied 
them for a period preceding Michaelmas^ 1814, at which time, 
Lloyd let the Plaintiff into thesoccupation of them. On the i8th 
November^ 1814, Lloyd paid to the collector of the property- tax 
3/. 3s. for three quarters of a year, ending at Michaelmas, 1814. 
It was proved that the Plaintiff tendered sixteen guineas, and 
the collector’s receipt for three guineas, which expressed that 

that 



IN THE FiFTY-SIXTH YeAR OF GEORGE III. 

that sum had been received of LZej/rf, and a like receipt for one 
guinea received of the Plaintiff for the property-tax, due at 
Christmas^ 1814, in full for the half year’s rent due at Christmas, 
It was apparent, as matter of law, that if Lloyd had not paid, 
and the collector had distrained on the Plaintiff for the tax, as 
he might have done, the collector would in his receipt have ex- 
pressed the whole four guineas to be received of the Plaintiff, 
For the Defendants, it was contended, that the PlaintiflP was not 
entitled to deduct from the rent which he was to pay, the pro- 
perty-tax which Lloyd had paid, but only the one guinea pro- 
perty-tax which the Plaintiff had paid for himself. The jury 
found a verdict for the Plaintiff, Gibbs^ C. J., reserving liberty 
to move to enter a verdict for the Defendant. 

Accordingly, Lens^ Serjt., having on a former day in this term 
obtained a rule nisiy was now called on to support his rule. He 
urged, that for any thing which appeared in the cause, Lloyd 
might upon his last settlement have already been allowed this 
sum of three guineas in his account with his landlord. The 
case might be materially different, if the Plaintiff had been 
called on and compelled to pay the tax in Lloyds default, but 
Lloyd pays, as he was bound to ; the authority to deduct, is 
only for that occupier to deduct, who was occupier when the tax 
is levied ; nothing in the act enables a former occupier to pay 
himself, by transferring this chose in action to a succeeding te- 
nant. The Plaintiff never in fact did pay, nor was ever re- 
quired to pay this sum, and the transfer contended for, may 
make a material difference in the accounts already settled be- 
tween Lloyd and Musgrave^ the lessor, or in the accounts between 
the lessor and the Plaintiff. 

Gibbs, C. J. We must take it as proved, that the Plaintiff 
was let into possession of the premises by Lloyd^ and therefore 
was liable for everj thing for which Lloyd was liable. . It is not 
necessary for us to consider how this case might have been va- 
ried (though I do not say that it would have been varied), if 
there had been any thing in the case which would enable the 
lessor to say, that he had repaid the tenant the property-tax 
in another mode.” The statute (a) enables the tenant to deduct 
the duties out of the first payment thereafter to be made on 
account of rent. The tenant here consists of two persons, Lloyd 
and the Plaintiff : of whom Lloyd was in possession at the time 
when the principal part of the tax became due, and the Plain- 
er) 46 G. D. e. 65. j,.74. ScM. A. Ao. 4. Me 
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tiff is the person who is to make the next payment. It is there- 
fore, not too much to say, that as to the four guineas, nothing 
here was in arrear, and that the fact of Lloyd handing over his 
receipt to the Plaintiff, is a strong proof that Lloyd abandoned 
his claim on the lessor, and had no further call on him. As to 
the other, issue, tlie payment may, in fact, be taken as having 
been made by the Plaintiff^ though it is idoyd who takes the re- 
ceipt, and hands it over to the Plaintiff I therefore think they 
are, for this purpose, to be considered as one, and that tlie pay- 
ment must be taken as made by the Plaintiff. The rule there- 
fore must be 

Discharged. 


WiLLisoN V. Whitaker. 

Plaintiff having recovei’cda judgement for 97/., which, 
upon error brought for dcla}', had been affirmed, consented 
to receive from the Defendant three bills of exchange, accepted 
by the Defendant’s flither, at four, eight, and twelve months’ 
date, for the amount of the debt and costs in three instalments. 
The bills proving of no value, the IMaintiff had commenced 
actions against the bail, on whose behalf Vaughan^ Serjt., had, 
on a former day, obtained a rule nisi to stay proceedings in those 
actions, and to enter an cxonerctur on the bail piece. 

BesU yerjt., now showed cause, contending that the bail were 
too late in this application, after the Plaintiff had incurred 
costs. The latest decision on this point, which was the case of 
BrieJemod v. Anniss (a), was contradictory to the fojmcr cases, 
and ruled that the Plaintiff might give time to the Defendant 
without discharging the bail. The Defendiint is constaiitly ia 
the custody of his bail, and no bargain between other parties 
can prevent the bail from changing their custody for the cus- 
tody of the sheriff, at any time that they please. There, too, 
the indulgence given, was communicated to the bail : here the 
bills were given without the privity of the bail. 

Vaughan^ in support of his rule. In Brickmood v. Anni$Sy ajil 
w^as in Jieri; the proposed composition with the creditors nefv^i: 
took effect, ULor wras there any cousidevation for the Plaintiff’s 

(a) Ante, V. 614, 
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forbearance. Here the agreement is executed, and a considera- 1816. 

tion is given, the responsibility of an additional party. - 

Gibbs, C. J. The facts of the case of Brickwood v. Anniss are 
very shortly stated in the report, and the judgement is founded Whitaker. 
on a conversation between the Defendant and one of the bail 
named Anniss^ which also is very shortly stated, but I am con- 
fident in my recollection, that the fact warranted the doctrine 
there laid down ; take the doctrine as the Court themselves put 
it : they say that the Plaintiff had in that case never disarmed 
himself : and that if he had never disarmed himself, the bail 
had not; but here it appears that the Defendant has procured a 
surety to accept bills payable at a future day, and those bills 
being payable at a future day, the Defendant has purchased the 
privilege of being free from arrest, until it be seen whether the 
bills will be paid or not : he has given therefore a consideration 
for his freedom from arrest for a certain time, and until that is 
expired, the Plaintiff could not take him ; and that being so, 
according to the doctrine of all the cases, even of that which is 
cited, the bail are discharged ; for the Court there merely say, 
the Plaintiff; by remitting his legal diligence (i. e. they do not [ 55 ] 
say by precluding himself from proceeding), does not prevent 
himself from pursuing the bail. Lest any doubt should exist 
on their meaning, they proceed to say, the Plaintiff has never 
disarmed himself. There was no consideration there ; here a 
consideration has been given for the freedom from arrest. 1 am 
of opinion that the facts in that case did warrant the judgement 
there given, but whether they did or not, such was the doctrine 
of the Court. 

Rule absolute to stay the proceedings in this action 
against the bail, on payment of the costs of the 
motion and costs of the action. 


Jones v. Lewis. 


June 29. 


Ij^AVGHANf Serjt., having obtained a rule nisi for discharg- if afemeco- 
ing the Defendant out of custody, upon the ground that of exXange, ^ 
she was a married woman, ^ 

7 o • 1 1 rested as a 

berjt., showed cause upon two grounds; first, that the feme sole. 

. , . . A feme co- 

vert applying to be discharged from arrest, must apply on her own personal oath of the fact of cover* 
ture, and not upon the affidavit of another. 


arrest 



55 


CASES IN TRINITY TERM 


1816. 


JOMSS 

V. 

Lewis. 


L 56 ] 


arrest was upon a bill of exchange, which the Defendant had 
drawn, and which had come into the PlaintifPs hands in the 
course of trade ; and that after the bill was dishonoured, upon 
further application for payment, she bad promised to pay as 
soon as she could ; and that the very act of her issuing of a bill 
of exchange was evidence that she held herself out as a single 
woman (a). Secondly, that the aflSdavit of her coverture was 
nq||now made by herself, but by another. 

Vaughan endeavoured to support his rule. 

Gibbs, C. J. Under the circumstances of this case, the De- 
fendant cannot be relieved ; she draws a bill of exchange, 
and does not swear she is a married woman. 

Rule discharged* 

(a) Prichard v. Cowlanit ‘2 40. 


June 29. 
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fT^HE Plaintiff sued out a writ oi Jieri facias^ returnable on 
the 9th of Vehruary^ and on that day delivered it to the 
sheriff^ who on the lOth made a warrant to his officer to seize 
the Defendant’s goods. Colman and Monts had likewise ob- 
tained a judgement against the Defendant, and had sued out a 
prior writ of i facias thereon, under which the same sheriff 
bad previously issued his warrant, and entered and seized the 
Defendant’s goods, and continued in possession of them until 
and after the 12th, on which day this prior execution was with- 
drawn, by an order of court, but no new warrant was made by 
the sheriff to seize under the Plaintiff’s execution. Under these' 
circumstances, Best^ Seijt, had on a former day obtained a rule 
?iisi to set aside the Plaintift'’s execution, upon the groGnd that 
this writ had not been executed until the 10th, the day after it 
was returnable. 

Shepherd^ Solicitor-General, and Copley^ Serjt., showed cause 
against this rule. They insisted that the goods were bound 


excaiti^^^^sub delivery of the Plaintiff’s writ to the she- 

jeettothe first riff; and that if the writ be delivered to the sheriff upon the 
tbrdairof return-day, it suffices. The sheriff being then already in pos- 


fieliveryof the 
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session 
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session of these goods under Colmari^ execution^ it was impos- 
sible for him to make any further seizure, or acquire any more 
complete possession of them, than he then had ; it therefore was 
unnecessary that he should make any warrant at all to the 
bailiff : if, however, any warrant were necessary, then the war- 
rant made on the 10th was available to authorize the officer’s 
continuance in possession upon and after the 12th, when the 
prior execution was withdrawn. 

Bed^ 'in support of his rule, contended, that until the first 
execution was got rid of, and while the goods were already in the 
custody of the law, no seizure could be made under the second 
execution ; the second execution was therefore wholly inopera- 
tive so long as the first execution continued in force, and con- 
sequently, when the first execution was withdrawn, the sheriff 
ought to have made his warrant, and have seized the goods 
under the second execution ; but in this case no seizure under 
the second execution ever was made. In Bachurst v. ClinJchard(a)^ 
Holty C. J., held, that even where the joint goods of Dyke and 
Bro'wn had been once seized, and were in the custody of the law 
under an execution of J, 5. against Brown^ although only the 
partnership share of Brown could be sold under that execution, 
yet that the partnership share of Dyke in the goods could not 
be seized under the Plaintiff’’s, Backhursfsy subsequent execu- 
tion against Dyke^ by the same or any other sheriff ; and that if 
they were sold thereon, such bargain would be void. The de- 
livery of the second WTit to the sheriff would, in this case, if the 
writ had continued in force after the first execution w^as with- 
drawn, have bound the goods, and taken priority according to 
the date of its delivery to the sheriff, but, as the case was, this 
writ could not be executed at all, for the writ ran out before the 
ffrst execution was/ disposed of: the sheriff never affected to 
take a legal possession for the behoof of the Plaintiff until the 
10th, when he made his warrant, at which time the writ was in- 
operative ; and during all the time that the Plaintiff’’s writ was 
in force, the sheriff made no seizure for the Plaintiff, nor ever 
was in legal possession of the goods for him, but qnly for CoU 
man, 

Gibbs, C. J. I cannot distinguish this case in principle from 
that of Hutchinson v. Johnstone {b). There, indeed, the warrant 
upon the first writ issued subsequently to the warrant upon the 
second writ. The sheriff informed the Plaintiff in the second 

Cfl) Sko, B. B, 173. (6) 7 Tenn Bep, 729^ 
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execution, that the Plaintiff in the first execution must be first 
satisfied ; the second Plaintiff paid the sheriff the sum to be le- 
vied under that first execution, and applied to the Court to have 
that money restored to him, upon the ground that the first 
Plaintiff’s warrant was not made till after his own. The sheriff 
says^ True, I did not make my warrant on the first execution, 
till after my warrant on the second writ ; but as I had the first 
writ first delivered to me, it must take precedence and the 
Court held that he was right. This shows, that if the sheriff 
has the writ in his office, though no warrant be made on it, if 
he afterwards get possession of the goods, thougli apparently 
under another writ, yet his possession shall enure to the use of 
the first writ, and that the goods arc bound by the writ in the 
sheriff’s hands, from the time of its delivery to him. 

Burrough, J. There is no question about it: the goods 
were bound from the delivery of the writ to the sheriff Sup- 
pose there had been a sale under the first writ, and a surplus, 
would not the surplus be bound by the second writ in the she- 
riff’s bands, and applicable to satisfy that execution? 

Rule discharged, but without costs. 


Ju7ie 29. 


Noble v. Adams, 
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purdiasing 
them, does not 
change the 
property. 

Where goods 
are delivered to 
a vendee at a 
wharf, who 
afterwards 
ships them 
there, no sub- 
sequent stop- 
page of the 
goods in tran- 
situ can take 
place. 

Where a 
bankrupt sued 
for the benefit 


rpHIS was an action of trover, for certain Madras handker- 
chiefs. The Plaintiff contended that he had purchased 
them from Cross and Co. The Defendant was a wharfinger in 
London^ into whose bands the goods had come by the Plaintiff ’s 
order, upon their arrival in London from Glasgm, The De- 
fendant sought to retain the goods for the benefit of Cross and 
Co., by whom he was indemnified; and’ upon the trial of the 
cause at Gmldhall^ at the sittings after term, 1816, the 

Defendant insisted upon two grounds of defence ; first, that the 
ventdors had a right to stop the goods in transitu^ which they had 
exercised by forbidding the Defendant to deliver them ; next» 
that the property in the goods never bad been changed, the 
gpods having been obtained under such circumstances of fraud 
as vitiated the sale. It appeared in evidence, that the Plaintiff, 


of his assignees, 

the Court refused to grant a new trial, unless his assignees would abide by the verdict and become 
respomible for the costs. 
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a trader in London, being the holder of a bill for MIL 13^. ac- 
cepted by Outhwaite and Co., with whom he was in the habit of 
exchanging bills, and whom he knew to have become insolvent, 
and knowing himself also to be in embarrassed circumstances, 
wrote to Malcolm, a creditor in Glasgow, stating that Outhwaite 
and Co. could not pay their bills, and were not worth a farthing, 
and that it was necessary for him, the Plaintiff, to go down into 
Scotland, and purchase goods, by wliich means he could stand, 
and would help out one or two of his creditors. He went to 
Glasgow, and there purchased the goods in question of Cross 
and Co., for which he paid by Outhwaite^ acceptance, and by 
another bill for 103/. 135. lOd. which Malcolm was prevailed on 
to draw on the Plaintiff, in favour of Cro55'and Co., payable at 
Prescott^s and Co., in London. He did not, however, assist 
either of his creditors. It did not appear in evidence who was 
the person that delivered the goods at the wharf at Leith, but 
it clearly appeared that they were shipped for London the 
Plaintiff himself, to whom the Defendant's employers, the Edin^ 
burgh and Leith shipping company, gave an acknowledgment, 
dated 21st April, 1815, that they had received the goods from 
the Plaintiff, to be shipped at Leith in the Hope, deliverable at 
the Glasgow wharf, London. Gibbs, C. J., was of opinion, that 
it appeared, that there had been an absolute delivery to the 
Plaintiff, and that the right of stoppage in transitu was at an 
end, but reserved the point. Upon the other defence, he thought 
it was a question for the jury, whether Cross and Co. had merely 
made an improvident sale, or whether the Defendant had proved 
that the Plaintiff had fraudulently obtained the goods. If the 
jury thought that the Plaintiff went down to Scotland, having 
formed a deliberate plan to put off bad bills for valuable mer- 
chandizes, knowing the goods would never be paid for, and in- 
tending^then t(^abscond with the goods, or to throw them into 
an immediate bankruptcy, or to pass them over to a particularly 
favoured creditor, his lordship was of opinion that the Plaintiff 
had been ^ilty of a fraud, and that the sale would not change 
the property ; but if the Plaintiff only meant to give these bilk, 
and himself, by these bills, more credit than they deserved, but 
intended to continue to carry on his business, and to try to pay 
for the goods at some time or other, if he could, that was not 
such a fraud as would vitiate the sale^ The jury fimnd that 
this was a faudulent transaction, undertaken knowingly, and 
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with intent to defraud Cross and Co. of their goods, and gave 
their verdict for the Defendant. 

Besti Serjt., in this term, obtained a rule nisi to set aside this 
verdict, and have a new trial upon payment of costs. 

Shepherd^ Solicitor-General, and Vaughan^ Serjt., showed 
cause against this rule. Whatever might have been the case, if 
goods obtained by false pretences had been afterwards sold to 
another, for valuable consideration, as in the case of Parker v. 
Patrick {a\ yet, in favour of the person so fraudulently obtain- 
ing them, the property is not thereby changed. Ex dolo malo 
non oritur contractus; one who had professed and practised a 
fraud, was<iiow attempting to reap the fruit of it by this action. 

The Court did not think it necessary to hear the counsel in 
support of the rule. Without defining what may or not 
amount to a fraud, which will render a sale of goods void, we 
think, on looking into this case, that the evidence does not ex- 
hibit any misconduct on the part of the Plaintiff suflScient to 
show that the sale was void. It was proved that the Plaintiff 
knew that Ouih*ixaite\ bill was bad ; it was proved that his own 
credit in this country was gone ; it was proved that he went 
down to Scotland intending to get these goods for a bad bill ; 
but there is no proof of what passed between Cross and the 
Plaintiff, or by what practices the latter obtained the goods, 
without which it cannot be known whether or not the means 
which the Plaintiff used were such as to fix him with the of- 
fence of obtaining them by false pretences : that offence would 
vacate this transaction, which, on the outside of it, was a sale ; 
for this reason, and for this reason only, that there is no evi- 
dence that the Plaintiff was guilty of the offence of obtaining 
the goods under false pretences, though there is abundant mat- 
ter of suspicion of fraud, we think that there ought to be a new 
trial. But it is fit to impose the terms that the assignees of the 
Plaintiff, who is now a bankrupt, shall consent to be bound by 
the event of this action, and to be responsible for the costs. 

The Court, upon communication between themselves, de- 
clared their opinion, that under the guards with which Gibbs^ 
C- J.> had stated the proposition to the jury, his lordship bad 
stated it correctly. 

The assignees of the Plaintiff now signified their refusal to 
accept the permission offered them. 


(o) 5 Term Rep* 175. 
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Per Curiam, The Plaintiff is a bankrupt ; he will be unable 
to pay any costs himself. The Defendant has obtained a ver- 
dict. The Plaintiff, dr rather his assignees through him, apply 
for a new trial. They profess, that if the Plaintiff* gets a ver- 
dict against the Defendant, they will take the benefit of it ; if 
ISohle fails, they refuse to be bound by the verdict, or pay the 
costs, upon the ground that this is res inter alios acta. Upon 
that ground, that it is res inter alios acta^ we leave them to that 
right of action which remains to them, and this rule must be 

Discharged. 


Mayhew V, Locke. 

r|"^HIS was an action for false imprisonment: the Defendant 
pleaded the general issue. Upon the trial of the cause, be- 
fore Bayley^ J., at the Surry Lent assizes, 1816, it appeared that 
the Defendant was a magistrate; and the Plaintiff proved that 
a notice of this action had been served on him in due time, 
signed at the bottom with the name of the PlaintifTs attorney, 
David Shuter^^ and his place of abode, in words at length, but 
on the back it was indorsed D. Shuteri^ with his abode at 
length. It was objected that this indorsement, being abbre- 
viated, was not a sufficient compliance with the statute 24* G. 2. 
c, 44. s, 1., which requires that on the back of such notice shall 
be indorsed the name of such attorney or agent, together with 
the place of his abode. It was proved that the Plaintiff who 
was a constable, having been engaged till evening in executing 
a warrant signed by the Defendant, inquired of him, whether 
uDf thing was allowed for his service, and on being answered in 
the negative, said to the Defendant, If you have any more 
warrajEUU to^ser^e, dp opt send them to me, for I will not serve 
them the Defendant mildly replied, What is that you say, 
Mayhew P** The Plaintiff repeated, If you have any more 
warrants to serve, do not send them to me, for I will not serve 
them, you may serve them yourself.’^ The Defendant imme- 
diately gave a verbal order that the Plaintiff should be taken 
away to the cage, in the town of Farnham, which was done, and 
he was confined until the next morning, when he was dis- 
charged. For the Defendant, it was contended, that he was 
warranted, as a magistrate, in committing the Plaintiff to prison 
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for a contempt, of which be had been guilty in using the disre- 
spectful language above stated. Bayley^ J., reserved both 
points, subject whereto, the jury found a verdict for the Plain- 
tiff, with bl. damages. 

liesty Scojt., in Easter term last had obtained a rule nisi to 
set aside the verdict, and enter a nonsuit. Upon the first point 
be referred to a nameless case on the home circuit, in which he 
was instructed that Lord Ellenboroughy C. J., bad holden, that a 
notice to an excise officer signed by “tT'. Kingy* the PlaintiflTs 
attorney, was insufficient. Upon the second point, namely, 
whether a magistrate could commit for a contempt, he referred 
to Hex V. Rcoell (a), and Pettit v. Addington (5), 

Onslow and Copley y Serjts., on a former day in this term 
showed cause. As to the indorsement, it is the common prac- 
tice to use this abbreviation of the Christian name of the attor- 
ney. It gives sufficient information of his name and place of 
abode, to enable the Defendant to find him and tender amends, 
which satisfies all the purposes of the act. This notice could 
not have misled the Defendant ; and according to the case of 
Taylor v. Fenwick (c) it appears not to be necessary that the 
name should be indorsed on the notice ; it suffices if it be sub- 
scribed, as here it is at length, at the foot of the notice. In 
Wood V. Folliott (d). Lord Loughboroughy C. J., held the descrip- 
tion sufficient, because, he says, a letter w^ould have found 
them ; so would a porter and the notice was signed Donn and 
CoXy FurnivaVs Inuy attorney for the said W, W.y A. W.y and O. 
Dk The statute 2 G. 2. c. 23. s. 22. requires that every writ 
and process for arresting the body shall be subscribed or in- 
dorsed with the name of the attorney, &c. written in a common 
legible hand f yet the greater part of writs are subscribed with 
the initial letters only of the attorney’s Christian name : never- 
theless, there is no instance of any motion for setting aside the 
execution of process upon that ground and this practice has 
prevailed upon the same principle which applies to the present 
case, that the purpose of the act has been satisfied.* As to the 
merits, they argued, that the Plaintiff’s language was not such 
a contempt for which a magistate might commit. Whatever 
intendons he might profess, the occasion of bis refusing to exe- 
cute a warrant never presented itself : there was locus penitentice*. 
la McveWs case, though much stronger than this, and though the 

(a) 1 Sira, 421. (c) Term Rep, 635, 

{b) F^ake, m P, 62. (rf) 3 Bos. Pull. 552. 
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contempt was most gross, it is not decided that the magistrate 
might commit : that is merely the dictum of Wearg^ the counsel. 
The inference to be drawn from that case is, that there cannot 
be a commitment for a contempt which is not also indictable* 
For the profession of intended disobedience, without the act 
being executed, no indictment would lie. In Pettit v. Addings 
ton, though Lord Kenyon, C. J., had his doubts, the verdict 
passed for the Plaintiff, and never was disturbed. This com- 
mitment was bad, first, because it was made without a warrant ; 
next, because a commitment for a contempt is a commitment by 
way of punishment, and a magistrate cannot commit by way of 
punishment, unless to the common county gaol (a). This is also 
recognized by the statute 6 G. 1. c. 19* s. 2. which recites that 
vagrants and other criminals, offenders, and persons charged 
with small offences, are “ for such off ences, or for want of surer 
ties, to be committed to the county gaol, it being adjudged that 
by law the justices of the peace cannot commit them to any 
other prison for safe custody,” and enacts that they may comr 
mit such vagrants either to the common gaol or house of cor- 
rection. In Broughton v. MulsJio[b) the distinction is taken, 
that for the purpose of detaining a prisoner for examination, a 
justice of the peace may by word of mouth authorize any per- 
son to detain him ; but no case decides that for the purpose of 
punishment the magistrate may commit a prisoner to any cus- 
tody except the county gaol. In the case of Sir G. Throgmor^ 
ton V. Allen {c), it is held that the Chief Justice of the King’s^ 
Bench may, by word of mouth, authorize the marshal to arrest 
and safely keep a prisoner, and to have him before the Chief 
Justice quandocunque, to answer those things which on the 
king’s behalf shall be objected against him ; but this is not a 
mpdel for inferior jurisdictions. And although a justice of the 
peace may by parol authorize the arrest of a person for a breach 
of the.peaqp cemmittgd in the magistrate’s presence, yet he caa 
only detain him in custody until a warrant can be made out. 
There is also a distinction between a commitment by a court of 
record, for a contempt therein, and a commitment by a single 
magistrate. In BusheFs case (rf), the order of the sessions for 
the commitment is drawn up in form. If the Plaintiff had in 
this case sued out a writ of habeas corpus, no return could have 

(a) Stat.5 Hen, 4. c. 10. Lord Sanckar^s case, 9 Co, 119, b, ad calcem, 1 Hale 
C. 585. (^b) Mo, 408. cit. 1 Hale P, C\ 585. 

, (f‘) 2 Pro, Ab, 558, Trespass^ C,pL 2. (rtf) Vau, 156. 
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beeti made to it, but in the very words of the Defendant, whicli 
would be insufficient to warrant his detentiom (a)- If a written 
warrant had been expressed in these terms, it would have been 
bad. It expresses no term for the imprisonment. Eveiy im- 
prisonment ought to be for a time certain, or until a fine be 
paid, or until the prisoner be thence delivered in due course of 
law. Thus, a commitment by commissioners of bankrupt until 
the prisoner shall conform to their authority, is bad. But it is 
not every court which has powder to commit for a contempt. 
A court of requests has no power to commit. So, in Spilshury 

Micklethwaite (6), it was held, that in the county court the 
sheriff could not commit for a contempt, but that he should 
have taken the offender before a magistrate, and could only 
have detained him until he had procured ai warrant. So should 
the Defendant have done in this case. Whatever may be the 
general power of a magistrate to commit for a contempt, it has 
been illegally exercised in respect of the place and manner of 
commitment, and measure of punishment. 

Best, in support of his rule. It is clear by the case of Tay- 
lor V. Fenwickf that this notice is not good. That case was. 

Given under my hand at Dm'hamy^ and it was held not to be 
an averment that the attorney lived at Durham ; and the Court 
said, the . statute has prescribed a form which must be impli- 
citly followed, and it admits of no equivalent. The statute was 
made to introduce strictness of form in favour of justices, and it 
must be observed literally. The statute requires that the name 
of the attorney should be indorsed. It di^rects where to look 
for the attorney's name, and it is not there. In the case of Wood 
V. Folliott, the statute (c) required the name and place of abode 
of the attorney or agent, and the attorney’s name was signed, 
Donn and Cox ; that is the common and only mode in which 
attorneys who are in partnership sign their names, but an indi- 
vidual signs differently, the Plaintiff’s attorney's not in- any 
partnership. If the case of The King v. Revell decides that in- 
dictment and commitment are convertible, yet any words, or 
gestures of incivility to a court are also indictable, as well as 
cause of commitment. It does not follow from Spikbury v. 
Micketkwaitej that because the sheriff has no authority to com* 
mit, and must take an offender before a magistrate, therefore a 
magistrate, vrho has the power of commitment, must do the 

(a) 2 Jnsi. 691. 1 Hale P, C. 577. 585. (i) j4nte, I US. 

(r) 23 G, 3. r. 70. 30. ^ 


same 
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same. Next, there were in this case words sufficiently con- 
temptuous to warrant the magistrate in committing the Plain- 
tiff, for support of the dignity of his office. It is said, the 
warrant must be in writing. Suppose a magistrate to be grossly 
insulted, and to have no means of instantly preparing a war- 
rant, is the offender to go at large ? In that case there probably 
would be a failure of justice. It is said the Plaintiff ought to 
have been sent to the county gaol, but that was impossible to be 
instantly done, for the county gaol is in the borough of South-- 
warky and this took place at FarnJianiy at the distance of many 
miles from it. The offender is sent to the cage there ; if the 
Defendant had kept him there a week, the statute of 5 H. 4. 
would have applied, but although the Defendant did not intend 
further to examine him, yet, the transaction taking place late 
in the evening, the Defendant was authorized in keeping him 
there*a reasonable and convenient time, until a warrant could 
be made out, and until the Plaintiff could, on the following 
morning, be sent forward to the coutity gaol. The next morn- 
ing he is discharged. The preamble of the statute 5 Hen, 4. c, 
10. recites that constables of castles be assigned to be justices of 
peace, and take people to whom they bear evil will, and impri- 
son them within the said castles, until they make fine and ran- 
som; that was a very different evil from the committing an 
offender to the cage until a warrant can be made, which, ac- 
cording to Lord Hale, the magistrate may do. . Buskers case 
is not law at present. For if a prisoner be committed for a con- 
tempt generally, that is a sufficient return to a writ of a habeas 
corpusy and he could not deliver himself. The Chief Justice of 
the King’s Bench, acting as a magistrate, is subject to the same 
la\^^ as other magistrates, therefore Throgmorton^ s case is favour- 
able to the Defendant. 

Cur, adv, mdt, 

GnBS^C.^f.y now*delivered the judgement of the Court. 

With respect to the objection taken to the notice of action, 
it is this: The statute requires that the name of the attorney 
shall be indorsed thereon. This notice is indorsed D. Shuter, 
and it is said that his Christian name ought "to be given at 
length. On bearing the argument, we strongly inclined to- 
think, that the indorsement on the notice was sufficient ; but we 
were urged by a case said to have been decided before Lord 
Ellenboroughy that without the Christian name written at length, 
the notice was Vad; we therefore thought fit not to decide the 

VoL. VII. E * point 


1816. 

Mayiiew 

•V, 

Locke. 


[ 69 ] 



69 


CASES IN TRINITY TERM 


1816. 


Mayiiew 

T- 

Locke. 


C 70 ] 

June 20. 

If proce.ss be 
'returnable on 
the last return- 
day of any 
term, and tlie 
I^laiutijff deliver 
a declaration, 
with notice to 
plead, on the 
return-day or 
the day follow- 
ing, and if the 
day next fol- 
lowing the re- 
turn be a Sun^ 
day^ then on 
the second day 
after the re- 
turn, the De- 
fendant is not 
entitled to an 
imparlance. 

Irregularities 
in practice are 
not excused 
from liability 
tO‘ costs on the 
ground that 
the party is 
misled by /m- 
fey’s Praciice, 


point without communicating with him. His lordship had no 
recollection of having positively decided that point, and, as it 
was admitted that that cause went off on another ground, and 
inasmuch as on the statute 2 Geo. 2. c. 23. the indorsement on 
a writ is as often made in the one way as in the other, we are 
satisfied that this objection is removed. As to the merits, with- 
out considering whether the words spoken were or were not a 
sufficient cause of commitment by the magistrate, we are of 
opinion that this commitment, which was clearly a commitment 
by way of punishment, and was made by word of mouth only, 
without warrant in writing, cannot be supported ; for it is clearly 
laid down in 2 Hawk. (< 2 ), and by Lord Hale (^), that such a 
commitment by a magistrate must be made by a warrant in 
writing. We are of opinion therefore, that the rule for a non- 
suit must be 

Discharged. 

(«) liooh 2. c. 1 6. f . 3. (/;) 2 IJalc P. C. 1 22. 


Crew v. Atwood. 

J^EST, Serjt., having obtained a rule nisi to set aside the in- 
terlocutory judgcyiicnt in this case for irregularity, 

Lensy Serjt., showed cause, maintaining that it was regular, * 
under the following circumstances. The writ was returnable 
on the last return of Easte?' term ; the declaration, laying the 
venue in London, with notice to plead, was, on Saturday, 25th 
May, being tlie day next after the return-day, delivered condi- 
tionally in London : the Defendant on the SOth entered an ap- 
pearance, and the Plaintiff demanded a pjpa on^the SlsUiUid 
signed judgement for want of a plea; the writ, be said, being re- 
turnable on the last return-day of a term, and the Defendant 
residing in London, and the declaration having been delivered 
on the day next after the return-day, the Defendant was bound 
to plead within four days of the delivery of the declaration, and 
was not entitled to any imparlance, according to the rule of 
court, HiL 35 G. 3., seen in 2 H..BI, (a). 

Best, in support of his rule, contended, that by the rule of 

(fl) 2 N. Bl, 551. 


court 
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court in question, which he cited from Peacock and which 
was also stated in Impel/ s Practice^ the Defendant was not here 
deprived of his imparlance, because the Plaintiff had not de- 
livered his declaration, accompanied with notice to plead, on 
the very return-day of the writ, that rule of court giving the 
Plaintiff the day after the last return day of a term to deliver 
his declaration, only in the single case where the return-day 
falls on a Sunday. 

The Court held that the Defendant had been misled by the 
statement of the rule in Impey and Peacock^ and that he would 
have done better to refer to so high an authority as H, BL 
BcjyortSi and, [as they had done in another late instance, where 
Impei/s Practice had misled the parties,] they 

Discharged the rule with costs (i). 

(a) Peacock* s Rules and Chders of the Court of Common Pleas, p. 176. 

(Z>) The only copy of the rule in possession of the secondaries, which is in MS., 
and bears only a copy of the judges’ signature, does not agree verbatim with the rule 
given in IL BL though it is in substance the same. The rule, ns given by Peacock, 
varies from both of the above in several particulars of less consequence, but princi- 
pally in omitting the word “ not** before “ happen,^* in the l6th line, which has the 
cfiect, in every case to which this rule applies, of allowing the Plaintiff one day less 
to declare in. The words of the rule, as inserted in a book belonging to Mr. Secon- 
dary Griffith, are as follow : 

Regula Generalis. Hilary Term, 35th Geo, 3. 

It is ordered, That upon all process sued out of this court, returnable the last re- 
turn of any term, if the Plaintiff declares in London or Middlesex, and the Defendant 
lives within twenty miles of London, the Defendant shall plead within four days after 
such declaration filed or delivered with notice to plead accordingly, without any im- 
parlance, provided such declaration be filed or delivered on the day of such return, 
or on the day next after such return, in case the same shall not happen bn a Sun^ 
day ; in which case the Plaintiff shall have the whole of the day following to file or 
deliver such declaration as aforesaid. And in case the Plaintiff declares in any other 
county, or the Defendant lives above twenty miles from London, the Defendant shall 
plead within eight days after the declaration filed or delivered with notice to plead 
accordingly, without any imparlance, provided such declaration be filed or delivered 
as aforesaid. And it is further ordered. That the rules now in force respecting the 
times eMeclarin^lInd pleading upon any process returnable the first, second, or 
third return of any term, shall also extend to the fourth return of Easter Term. 

By The Counrr, 
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[ *73 ] Clarke w. Davies. 

July 1 . 

renrumier the replevin for taking the PlaintifTs goods on 12th May in a 

statute 11 6’; 9. ^ certain dwelling-house, the Defendant made conusance as 
necessary to^*^ bailiff of ilf. Campbell^ and acknowledged the taking as a dis- 
aver that the tress for eight weeks’ rent, payable weekly for a dwelling-house, 
in arrear at the uiidcr a demise thereof from M. Campbell to the Plaintiff, and 
making avowry because 62Z. 5s. 6d. rent on the 9th day of May, and from 
or coniisauce. tlience Until, and at the same time when, See. was in arrear, the 
murrer" if^each Defendant acknowledged the taking. The Plaintiff pleaded in 

party takes ob- first, that she did not hold as tenant to M> Campbell ; se- 
jections to the ^ i • /* i u 

pleadings of the condly, that before and at the time of the making or the sup- 

eaci?to POScd demise, and at the time when the supposed arrear of rent 
deliver paper- became due, she the Plaintiff was married to J. Clarice, then her 
pohits Intended husband, and this she was ready to verify, wherefore she prayed 
botifs£^ judgement and her damages; thirdly, that nothing was in arrear. 
stated in the The Defendant joined issue on the first and last pleas, and de- 
i^replevin Hiurred generally to the second plea. The Plaintiff* joined in 
for taking the demurrer. 

j« adweiUng. * This case was first spoken to in Easter term 1816, when it 

house, the De- app(iared that the Defendant had delivered paper-books, in the 
fendant made • . « , . , . , . i i tx /* -i 

conusance of margin of which were stated two points, which the Defendant 

Itor^s foi rL^ meant to make on the argument, to invalidate the Plaintiff’s se- 

due upon ado- cond plea ; and *the Plaintiff had delivered paper-books, in the 

Plaintiff. Plea, margin of which was stated a point which the Plaintiff meant 

make on the argument, as showing that the Defendant’s conu- 

and rent ac- sance was bad ; the Court were at first inclined to consider that 

fenXnt w*asc^ effect of the practice established in this respect, was, that 

th*^ if Plaintiff, by delivering paper-books which contained thqt 

band : held that point Only, Confined herself to that point, and abandoned the 

te^ed\hatThc points made by the Defendant as iuitenabl^i^, and 

husband conti- could not be permitted to argue them ; but Vaughan, Serjt., for 

the time of the tKe Plaintiff, stating that the parties had supposed it sufficient, 

distress taken, jf Called the attention of the Court to those points which 
and that there- i-i i -ii. • 

ftire the goods hcrself intended to make, and that it was tor the opposite party 
*PiainnffV**bur supply the points wTliich she intended to make, the Court per- 
hei husband’s, mittcd the Plaintiff to speak to all the points. 

and so she had 
no ground of action. 

In replevin, an avowry or conusance for rent admits the property of the goods to be in the 
Plaintiff. 

tJat if the Plaintiff’s plea subsequently shows the property of the goods to be in another, the Plain* 
tiff canqot maintain the action^ 

Vaughan^ 
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Vaughan^ for the Plaintiff, contended that the conusance was 
bad, because it was intended to be a conusance under the sta- 
tute ; and therefore, although the Defendant might have plead- 
ed otherwise if she had made conusance at common law, yet, in- 
asmuch as the statute {a) expressly requires that the conusance 
shall show that the rent distrained Jbr at the time of the distress 
was, and still remains, due ; which last expression hath always 
been taken to refer to the time of the conusance made ; and in- 
asmuch as the conusance in this case only showed that the rent 
was in arrear before and at the time of the distress, without ad- 
ding that it “ still is in arrear,” as all the precedents, he said, 
were, the conusance could not be supported. 

But Burrough, J., observed, that the precedents ran in both 
forms, and that manuscript precedents of Draper' and Walker^ 
Serjts., omitted to state that the rent was in arrear at the time 
of the avowry; and the Court overruled that objection. 

The cause was spoken to on a subsequent day in the same 
term, when the Court offered the Defendant permission to 
amend, either by pleading, or avowing any new or further pleas, 
or avowries ; but the Defend^^nt declined the indulgence. 

In this term, Vell^ Serjt., in support of the demurrer, contend- 
ed that the second pica was ill (i). “A feme covert is of capa- 
city to purchase of others without the consent of her husband ; 
but her husband may disagree thereunto, and devest the whole 
estate ; but if he neither agree nor disagree, the purchase is 
good.” So (r), If the wife agree to an estate made to her du- 
ring coverture, she shall be liable to all charges to which the es- 
tate is subject ; as, if the estate was granted by fine, with the 
render of a rent, she shall be chargeable with the rent.” So, 
to the covenant of a lease.” The plea artfully states that the 
Plaintiff, at the time of the demise made, and rent accrued, was 
covert oi Jo^e£h Clarice^ then her husband, saying nothing of the 
time of the distress. At those times, although covert, she was 
liable, on the authorities cited. If at the time of the distress 
the husband continued alive, the Plaintiff had no property in 
the goods, for they were his, and therefore she cannot sue for 
die taking them; if he was then dead,* she remains liable to 
the arrear of the rent. No case is to be found, in which coverture 
pending a demise to which the husband has neither assented 
nor dissented, has been pleaded in bar* The Plaintiff has not 

(a) 11 Geo, 3. c. 19. 22. (A) Co, Lit. 3. a. 

(f) 2 Co. Dig, 101. Barofi and Feme, S. 2. cites 1 Ho. 349. Ull. 
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stated enough on this record to enable her to recover, for she 
shows that she has been covert, but does not show that her hus- 
band is dead, in which latter case only can she have property in 
the goods. On the * pleadings it must be taken, that he is still 
living. It was not incumbent on the Defendant to reply that 
he continued living; that W 9 uld be a departure. Where a per- 
son is once shown in pleading to be alive, it must be taken that 
his life continues, unless the contrary be averred (a). This 
principle is supported by sound reason : it lies more immediately 
within the knowledge of the wife, than of any others person, to 
say whether the husband be dead or divorced; if, therefore, it 
be necessary for her defence to show that the husband is dead, 
it is for her to aver his death. It will be contended that by 
making conusance, the Defendant admits the property of the 
goods to be in the Plaintiff, as stated on the record ; but if she 
by her plea shows that the property is not in her, then either she 
disqualifies herself to sue for those goods, or she commits a de- 
parture from her declaration. She declares for the taking of her 
goods, the Defendant acknowledges the taking to be rightful, 
because the Plaintiff owed rent ; .the Plaintiff pleads that the 
Defendant had no right to take them, , because the goods were 
her husband’s. No case in replevin is found where, to an 
avowry for rent, coverture has been pleaded. A married wo- 
man is clearly competent to take an estate, and her husband’s 
consent is not requisite thereto ; the estate is in her, until his 
dissent devests it. If she acquires an estate in land, out of which 
rent is reserved, inasmuch as, under the original feodal grant, 
at the common law, if the services under which the grant was 
made were left unperformed, the grantor might resume the 
land, and the coverture of a feme grantee would have been no 
bar to the resumption ; so, after the pledge of distress, which 
was borrowed from the civil law, was substituted for the resump- 
tion of the land, the coverture of the grantee could in^ike 
manner be no bar to the taking that pledge of a distress, and 
holding it until the services were performed. The only evi- 
dence that the Plaintiff is sole, is, that she sues on the record as 
if sole ; but the evidence of her coverture is, that she positively 
avers on the record that she was covert on the 9th of Mayf 
whence it is to be presumed that she continued covert on 
the 12th. 

V aughan^ Serjt., contra. The Defendant, by avowing, admits 

(a) Wihon v. Hodges, 2 Bail, 312. 


the 
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the property to be well pleaded in the party on whom the dis- 
tress is taken, and therefore the property cannot on this record 
be taken to be the husband’s (a) ; the Defendant is estopped 
from now contending that the goods belong to the husband. If 
he wished to contest the Plaintiff’s property in the goods, he 
should have pleaded non cepit [to which Burrough, J., agreed], 
or property in another. In order to show that the estate vested 
in the husband, the Plaintiff ought to have replied the husband’s 
assent to the contract of the wife, which he has not done. Upon 
a plea of assignment of a term to Catherine Kingston^ where the 
Plaintiff replied her coverture, the Court held that unless the 
plea had gone on to show the husband’s dissent, the estate vested 
in the wife (&). In bar (c) to an avowry for rent, the Plaintiff 
may plead as in bar to debt for rent.” In debt for rent, the 
Plaintiff might have pleaded her coverture, or given it in evi- 
dence on nil debet. The passage cited from Comyn (rf) to show 
that the estate vests in the wife during coverture, is misapplied, 
being ranged under the head, What acts of the husband the 
wife may, after his death, afiirm by her agreement,” and is only 
intended of the wife being sued after the decease of the hus- 
band. But she cannot during coverture contract any obligation 
by which she can bind herself to pay rent during her coverture. 

If the cattle of a feme sole be taken, and she afterwards in- 
termarry, the husband alone may have replevin : but if they 
join, after verdict, judgement will not be arrested, because the 
Court will presume them jointly interested (as they may be, if 
a distress be taken of goods, of which a man and woman were 
joint-tenants, and afterwards intermarried), the avowry admit- 
ting the property to be in the manner it is laid {e)r The words 

then her husband,” narrow the allegation of his life to that 
particular time. 

fell^ in reply. If a lease for years be made to baron and 
fenItT, renddtiTig reiTt, after the baron’s death, if the feme agree 
to the lease, debt lies against her for all the arrearages incurred 
in the life of the baron (jT).” The case therefore stands thus. 
On 12th May a distress is taken for rent due" on the 9th May ; 

(a) Jiulls N. P, 53. cites Arundel v. Trevil, Sid. 82. * 

(b) Barnfather v. Jordan^ 2 Doug. 452. 

(c) Co. Dig. Pleader^ 3 K. 20. 

(rf) 2 Co. Dig. 101. Baron and Feme, S. 2. ante, p. 74. 

(e) Bull. N. P. 53. Bourne 6r Ux. v. Mattaire, P. 8 G. 2, Cas. temp, Hardwicke, 119. 

(/) 1 Mo. Ah. 349. Baron and Feme, Z. pi. 2, line 19. 
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the Plaintiff denies the Defendant’s right to distrain on the 12tb, 
because she says she had a husband living on the 911), but though 
she says not whether he continued alive from the 9tli to the 
12th. she admits that on the 12th she still held of the same les- 
sor : either therefore she was still covert on the ISth, which must 
be presumed, as she has not showm her husband’s death ; or, if 
he is dead, her holding on until the 1 2th, is an agreement after 
his decease to the demise made to her in his life-time ; and, ei- 
ther way, she is liable to the rent and to the distress. 

Cu7\ adv» mli. 

Gibbs, C. J., now delivered the judgement of the Court 

We have considered this case, and we are of opinion, on tlie 
fullest consideration, that the plea in bar is bad The Plaintifli 
Mary Anne Clarke^ declares for taking her goods and chattels. 
The conusance is, that the Plaintiff* held the premises up to a 
certain day, when the rent became due, and from thence until 
and at the said time when, &c., as tenant thereof to M. Camp- 
hell^ and because certain rent, which became due on a certain 
day, was in arrear, therefore the Defendant distrained the goods. 
She pleads, first, non tenniU 2dly, That before and at the time 
of the demise, and also at the time when the rent became due, 
she W'as covert of a husband; and the inference which she wishes 
to arise is, that because she w^as then covert, the demise was not 
made to her, but to her husband ; or, if to her, that the holding 
was by lier husband, or by her and her husband, and destroys 
the right to distrain on her. We think that is not so. We 
think, that if the presumption arises that the coverture, alleged 
to have existed on the 9th of Maj/, did continue until and on 
the 12tli, and if, as it has been argued, that be the necessary 
consequence, then the plea in bar is clearly bad on this ground, 
because it states a fact, pleaded by the Plaintiff* herself, incon-^ 
sistent with her action ; for if at the time of suing she has a 
husband living, she clearly cannot maintain her*truien. ^iJut, 
be that as it may, and supposing that presumption not to be 
raised, and that the effect of the allegation only is, that 
the Plaintiff had ti husband when the rent became due ; yet 
still she cannot succeed ; for supposing the demise to have 
been made to her during coverture, the Plaintiff* would have 
held {sub modo^ it is true) up to the time when the rent became 
due. We think, therefore, that notwithstanding all the material 
facts stated in the plea in bar, the conusance remains untouched. 

This 
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Tills can in no case be of any disadvantage to the PlaintiflF; for 1816. 
on the plea of non tenuit she may take advantage of all the same ' 

facts, of which she might have taken advantage on this co- Clarke 

nusance. Davies. 

Judgement for the Defendant. 


Fuost ir. .Hale. 


C W ] 

July 2. 


Serjt., moved to amend a fine by inserting before the 
words in the county of the town of Kingston-upon-^Hull^^ 
the words ‘‘ in the lordship of Myton^^^ upon an affidavit that 
the premises intended to pass were in the lordship of Myton^ in 
the county of the town of Kingston-upon^liull^ that they were 
intended to pass, and that they were described in the terms of 
the amendment now prayed for, in deeds of lease and release, 
intended to lead the usCvS of this fine, and in pursuance of which, 
it was sworn, this fine was levied ; those deeds were since lost, 
but the draft had been preserved, and was now produced : and 
the premises lying in Yorkshire^ a register county, the deed had 
been memorialized, and a copy of the memorial, certified by the 
proper officer, was now produced, upon the authority of which 
certified copy of the memorial, the Court permitted the amend- 
ment. 


Fine amended 
by a lost deed 
to lead the uses, 
upon inspection 
of the draft, 
and of a certi- 
fied copy of the 
memorial of the 
deed [the land 
being in a regis- 
ter-county], 
and on affidavit 
that the deed ^ 
contained the 
amendment, 
and of the 
intent. 


Doe, on the Demise of Bunny, w. Rout. 2* 

[ *80 ] 

case was argued on a former day in this term by Tell^ Bequest of all 
Serjt.^for fhe PlflintilF, and Serjt., for the Defendant. “Jdc^^hLse. 

Gibbs, C. J., now delivered judgement. hold goods, 

This was an action of ejectment brought to recover a certain rel^ready^mL 
messuage in Andomr. It was tried at the Winchester spring asr 
sizes, 1816, before Graham^ B., when a verdict was found for every other 
the Plaintiff* on the demise of Bunny ^ subject to a point reserved what 

upon the construction of the following will of Mary RouL nature or kind 

® . soever, to and 

for her own proper use and disposal Held not to carry land, being controlled by indications which 
rendered Ihe testatrix’s intent uncertain. 

But if the testatrix’s intent to pass land had clearly appeared, these words are sufficient to carry 
laud. 


spinster ; 
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spinster ;—** I desire ray just debts of every sort, with my fune- 
ral expenses, to be paid and properly discharged by my execa- 
trix hereinafter named ; and, subject thereto, I give and be- 
queath unto my sister Ann Rout^ all my stock in trade, house- 
hold goods, wearing apparel, ready monies, securities for money , 
and every other thing, my property, of what nature or kind 
soever, to and for her own proper use and disposal. And* I do 
hereby appoint her my whole and sole executrix of this my last 
will and testament.” The will is executed so as to pass both 
real and personal estate, and both will pass by the langua| 5 e 
which is used, if the Court can collect a clear intent to convey 
both, but if only doubts are raised, they will not disinherit the 
heir. Man^eld^ C. J., in the case of Roe on the demise of HeU 
lingv. Yeud(a\ lays down the law clearly upon this subject. 
The question therefore is, whether the Court can collect a clear 
design to pass real as well as personal estate. There is no case 
decided on similar words, to guide us ; therefore we must form 
our own judgement of the meaning of the words. The Plain- 
tiff relies on some decided cases, and also contends, that, even 
without authority, the words of the will itself conduct us to 
the conclusion that the land passes by this devise. Hapeeoell v. 
Ac1cland{b) is the first case in point of time; the will runs 
thus :— ** Whereas I have given my bond to leave my manor of 
RvMey to the daughter of my brother James Ackland^ and the 
heirs of her body, if she live to attain the age of twenty-one 
years, but if she die before she attain that age, then it is to re- 
turn to me again, if, therefore, my said brother’s daughter shall 
happen to die before she attain her age of twenty-one years, I 
give the said manor to my brother Richard Ackland and his 
heirs ; also I give to my brother Richard AcUand^ all my land, 
tenements, and hereditaments whatsoever ; also I give to my 
brother Richard Ackland all my goods, chattels, monies, debts, 
and whatsoever else I have in the world, not belbre t)y riie dis- 
posed of.” It was held that those words, ** whatsoever else I 
have in the world, not before by me disposed of,” carried land, 
notwithstanding that they were preceded by the words goods, 
chattels, monies^ and debts. And it was rightly so decided ; for 
the. testator, in the earlier part of his wdll, disposes of land, but 
there is not a preceding word at all referring to personal pro- 
perty. He had, in the former part of his will, disposed of land; 
he had not disposed of any thing but land, it was therefore ne- 

' (r/) 2 -Nexsc Brp, 214. (A) 1 Com. 164. 
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iiecessarily his intent to dispose of such land as was not before 
disposed of. That case is not applicable here, for not one pre- 
cedent word in this will refers to land, Htmtep v. Brooman (a) 
was next cited : there the will was, ‘‘ I give and bequeath to 
Mary^ daughter of Mary Huxtep^ and likewise to the son and 
daughter of Smart Topley^ all the overplus of my money ; and 
likewise beg of my executor, that he will pay into the hands of 
the above children’s friends, all the money that is due to me on 
settling my father’s account.” So far the will relates to personal 
property only. He proceeds, Friday!* This form of recom- 
mencing the subject shows that this was a substantive bequest, 
and stands independent of the other. Then follow the words, 
which the Lord Chancellor thought conveyed land, and he 
rightly so thought, I give and bequeath to them all I am 
worth, except 201. which I give to my executor, Mr. Thomas 
Brooman!* The next case relied on was Doe^ lessee of Wall^ v. 
Langlands (b). There the will was, To 22. Doran and E. Wall 
I give and bequeath all and every the residue of my property, 
goods, and chattels and certainly that case is a full authority, 
that the words all my property,” uncontrolled, will carry real 
estate ; and the Court of King’s Bench thought that the words 
goods and chattels did not confine it to personalty ; but the 
Court put it on this ground ; they get rid of the difficulty, by 
reading the whole together with the copulative and” inserted 
between “ property” and goods and chattels this renders the 
words goods and chattels cumulative, and so reading them, it is 
impossible to contend that tliey are restrictive. In this case, 
the position of the words renders it impossible to adopt the same 
solution of the difficulty ; and Doe v. Langlands is therefore not 
precisely in point, since the same reasoning which is there used^ 
cannot be applied in the present case. So the case stands on 
the part of the^ Plaintiff. The Defendant, on the other hand, 
contends that the meaning of these words, ** every other thing, 
my property,” must be confined to personal estate, and that they 
show no intent in the testator to give his real estate r and he 
cites Twnemell v. Perkins (c). That will ran in these words ; Item^ 
all those my freehold lands and hop-grOunds, with the mes- 
suages or tenements, barns, &c., now in the tenure and occupa- 
tion of the widow Leach, and all other the rest, residue, and re- 
mainder of my estate, consisting in ready money, plate, jewels, 
leases, judgements, mortgages, &c., or in any other thing whatso- 

(a) 1 Bro. Chan, Cas, 437. (h) U East, 370. (c) 2 /4tk, 102. 
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ever or wheresoever, I give unto my dearly beloved Arabella 
Hitchins ^nd her assigns, for ever.*' And the question was, whe- 
ther the residue pissed to Arabella or not. There was no doubt 
but the words, to Arabella and her assigns for ever, would carry 
the fee to her, without the word heirs. W. Fortescue^ J., says, The 
words whatsoever and wheresoever** must be confined to the 
things antecedent, and is restrained to his hop-grounds and 
leaseholds ; for if he intended to give his wife all his real estate, 
why did he mention only the Essex estate ? The reasoning of the 
Court is, that as these expressions are preceded by others, which 
enumerate |)ersonal estate only, they must be confined to matters 
of the same nature. This is much in point with the present case ; 
for the preceding words arc expressive of personal estate, and 
the general words follow immediately, and there is no realty 
mentioned in any preceding part of the will. The next case men- 
tioned, is Roe, on demise of Helling, v. Yeud («). There the tes- 
tator devises in the following words ; First, I will that all my 
debts and funeral charges be paid by my executrixes and exe- 
tors hereinafter named.** He then gives three several legacies to 
certain objects of his bounty, and to Ann ParJcin an annuity of 
20/. per annum during her natural life. It is observable that none 
of these bequests apply to any thing but personal estate. Then 
he goes on to say, Item, I give to the five grandchildren of my 
late uncle, Marie Fox^s, four daughters and one son,** adding 
their names, [** all five of whom I constitute my executrixes and 
executors, and to whom I give all the remainder of my property 
whatever and wheresoever, to be divided equally between them, 
share and share alike, after their paying and discharging the 
beforementioned annuities, legacies, debts, and demands, or any 
84 *] I may hereafter make by codicil to this my will,] all my goods, 
stock, bills, bonds, book-debts, and securities in the Withdm 
drainage in Lincolnshire, and funded property.** And the will is 
attested by three witnesses. In that qslsq Man^ldT, C.^., first 
states the principles on which the Court proceeds, and to which 
I alluded in my beginning, that there must be a clear intent to 
will away the property ; otherwise the preferable title of the heir 
at law must prevail. • It may be said, that the same force of rea- 
soning which the late Chief Justice there uses cannot be here 
applied: there the enumeration made by the testator to explain 
what he meant by the remainder of his property, and which was 
restrictive pf the meaning of the general expression, was made at 

(fl) 2 iVl'to R*pt 214. 
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the end of his will, whereas, here, the words restricting the 1816 . 
meaning, do not follow, but precede the general expression : but — — ■ 

many of his reasons apply forcibly. First, t^^ere is no introduc- 
ductory clause in either will, showing an intent to dispose of the Rout. 
testator’s whole property. Secondly, there is no provision 
throughout the will relating to real estate. Thirdly, in both 
wills all the provisions for payment of debts and legacies, are for 
payment by the executors and executrixes. Therefore, though 
the whole reasoning of that case does not apply here, a great 
part of it does ; and, on the whole, we think, if the case were 
to be decided on the authorities now before us, they preponde* 
rate in favour of the Defendant. On the words of the devise 
itsdf, seeing that in all the introductory words used, the testa- 
trix enumerates every particle of personal property which she 
can recollect, without saying any thing touching her land, and 
seems to add these words at last, merely lest she should have 
omitted something, we cannot think but that if she had had it in 
her intention to dispose of her land, she would have used more 
particular expressions : at all events, we cannot collect from the 
will a clear intent to dispose of her land. We therefore think [ 85 ] 
that the title of the heir at law must prevail, and that the De- 
fendant is entitled to judgement. 

Judgement for Defendant. 


Nanfan and Wife v» Legh. 

^T^HIS was a case directed by the Court of Chancery for the Devise to tes- 
m opinion of the Judges of this Court, the material parts of },^g^Jottage for 
which in substance were, that Peter HtUse^ grandfather of the life, if she con- 
PlaintifF, Hannah Nanfan^ being seised in fee of an estate at and 
Millington^ in the county of Chester^ where he resided, made his 

•11 j 1 1 n tt mediately after 

Will, executed and attested to pass freehold estates, as follows: her death or 
Touching all his temporal estate, he charged the whole thereof “^son 
with payment of his debts, funeral expei^es, and testamentary as soon 

, as he should at- 
tain twenty- 

one, and to his heirs for ever. Devise of his land and estate in fee-simple, where he then lived (ex- 
cept what was thereinbefore bequeathed to his wife), to his son Joseph Hulse, as soon as he should at- 
tain twenty-one, and to his heirs lawfully begotten for ever, subject to an annuity of 7/,‘ to his wife. 
Held that Joseph Ilulse took an estate-tail in the land and estate in fee-simple where the testator 
lived. 

Cases out of Chancery, sent to be argued in this Court, cannot be set down nor heard, unless they 
9re signed by a seijeant. 

charges. 
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1816. charges. He gave to bis wife, Hannah Htdse^ his cottage ad-* 
Nanfan to his estate where he then lived, during her natural life, 

if she continued chaste and unmarried; but immediately after 
Lsgh. her death or marriage, to his son Joseph Hulse^ as soon as he 
should attain to the age of twenty-one years, and to his heirs 
• for ever. He gave his land and estate in fee simple, where he 
then lived, situate in Millington^ except what was thereinbefore 
bequeathed to his wife, to his son Joseph Hulse^ as soon as he 
should attain twen^-one years, and to his heirs lawfully begot- 
ten for ever, subject to an annuity of ll.^ to his wife, agreeable 
to articles made at the testator’s marriage. 'He gave to his 
daughter Hannah Hulse^ 600Z., to be paid to her out of his per- 
[ 86 3 sonal estate, as soon as she should attain twenty-one years, br to 
her issue, if any there were. He gave to his wife SOZ. out of his 
personal estate, and certain furniture. He directed his executors 
to employ all the rents and profits arising from his whole estate 
for the support, education, and maintenance of his wife, son, and 
daughter, until she should attain twenty-one years, and then for 
the support of his wife and son, until he should attain twenty- 
one years, and then all the oveiplus of his goods, chattels, and 
effects, of what nature soever, he gave to his son, charged with 
payment to his daughter or her lawful issue, if any there were, of 
lOOZ. immediately after the son should become possessed of such 
residue, or in twelve months after he should attain twenty-one 
years. And if either of his children should die before the legacies 
thereinbefore bequeathed should become due, then his or her le- 
gacy, or share, so dying, should go to and for the use and benefit 
of his survivor, son, or daughter, as it should happen, if he or she 
so dying left no lawful issue ; but if both his children should die 
before attaining twenty-one, and without issue, then he gave to ; 
hia wife 200Z., with power to dispose of the same amongst het 
relations ; and the other remainder of his whole estate he gave 
to his own relations, nephews and nieces, te^be dlvftled amongst 
them, share and share alike. The testator died in 1761: his 
son Joseph Hulse^ his heir at law, survived him, and took pos- 
session of the estate devised to him, and died, leaving the Plain- 
tiflF, Hannah Nanfan^ «his only child and heir at law, him sur- 
viving, and having by his will, made after the death of Peter 
Hulse, devised to her all his real estate for her life, with re- 
remainders over. The Plaintiff, Hannah Nanfan^ upon the 
death of her father, took possession of the estate at Millington^ 
and upon the supposition that under the will of Peter Hulse she 

was 
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was tenant in tail thereof, she, together with the Plaintiff, her 
husband, suffered a common recovery thereof, and afterwards 
contracted with the Defendant for tho^ sale to him of the fee- 
simple of that estate at Millington; but the Defendant objected 
to the Plaintiff’s title, on the ground that the estate was devised 
in fee-simple to Joseph Hulse by the will of Peter Hulse^ and 
that Joseph HtdSe had by his will devised the premises to his 
daughter the Plaintiff, Plannali^ for her life only; that she 
could not therefore make a good title. The qiiestion was, Whe- 
ther by the will of Peta' Hulse an estate in fee or an estate Jn 
tail, in the premises wherein he lived at the time of making his 
will, was given to Joseph Hulse, the fatlier of the Plaintiff Ha7v* 
nail ? 

The parties concerned had omitted to obtain the signature of 
a Serjeant to this special case, under the idea that, inasmuch as 
it w\as directed by the Court of Chancery, and settled by the 
Chancery counsel engaged in the cause, a Serjeant’s signature to 
it was unnecessary ; 

The Court and the officers agreed, that this opinion was 
wholly erroneous, and that a case out of Chancery, like any 
other case, unless it were signed by a serjeant, could not be set 
down for argument, and that the practice must in future be duly 
observed. 

Lens, Serjt, for the Plaintiffs contended, that by the devise to 
Joseph and his heirs lawfully begotten for ever, Joseph took an 
estate tail only. The testator, having in other parts of his will 
devised a fee-simple in other terms, must be taken to have va^- 
ried his phrase, not without a variation in bis meaning, and 
though these might in some other cases be words of surplusage, 
they were not in this instance meant as such by the testator* 
He destines the residue of his whole estate, which includes the 
realty as well as the personalty, to go over to his nephews and 
nieces, -only inpcanse hiason and daughter should die without im- 
mediate descendants. The proof is, that his nephews and 
nieces, to whom he gives the estate ^over, are themselves heirs 
lawfully begotten, in the larger and more general sense of the 
word ; therefore he could not die without heirs lawfully begot- 
ten, so long as his nephew and neice survived ; and consequently 
the estate, by the terms of the devise, could not go over to them 
until they and their heirs were extinct ; and as they then would 
be incapable of taking, the devise could never take effect at all, 
and is therefore void, which is an argument against^ giving it 
8 this 
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rSiG. this construction, res magis valeat quam pereat. The wordsi 
^ ■ lawfully begotten narrowed the description of heirs to those 

which were legitimately descended from the body of Joseph. 

Legh. There is in this respect a difference in construction between a 
deed and a will. Littleton says {a\ ‘ ^ If a man give, done (which 
signifies by deed) lands or tenements to another, to hold to him 
and to his heirs males, or to his heirs females,' he to whom such 
gift is made, hath a fee-simple.” But Lord Coke^ commenting 
thereon, says (i), “ If a man by his last will devise lands or te- 
nements to a man and to his heirs males, this, by construction 
of law, is an estate tail, the law supplying these words (of his 
body).” So, “ Devise to one et hceredihus legitime procreatis^ is 
tail (r).” In Beresford^s case (d), a feoffment was made to the 
use of Aden Beresford^ son of James B.^ and of the heirs males of 
the said Aden^ lawfully begotten, and for default of such issue, 
[ 89 ] to the use of Thomas Beresford: and it was resolved that Aden 
Bere^ord took an estate tail. So (^), devise of a copyhold to 
his son or daughter, wherewith the testator^s wife is then preg- 
nant, 4* heeredibus suis legitime procreatis^ and if they should die 
without fruit of their body, then that J. S. should sell it, creates 
an estate tail. Chief Baron Comyn {/) has overlooked this li- 
mitation over, and cites the case as an authority that a devise to 
A. and his heirs legitime procreatis, creates an entail. The only 
other case immediately in point is Lord Ossulsto?ie*s case (g). 
There were the words for ever,” as in the present instance : it 
was there held that the words, his own right heirs male for 
ever,” pointed to heirs issuing from himself, and did not give a 
fee, foi; that none could take, but heirs descended from the body 
of the testator. In another report of the same case (A), the 
judgement of the Court is not so fully, but is more pointedly 
expressed. The Court say, heirs male, in a will, are always in- 
tended of the body, and imply an estate-tail. This therefore 
meets the very case put by Coke^ and there the* concurrent 
authority of Lord Hale, who, in the residue of the note cited 
above, adds the reasons. Lord Ossidstone^s case supplies the 
words for ever,” if they were material, which they are not, for 
every entail in contemplation of law is a fee,' and for ever. 

(a) CoiLitU 27. a. f. 31. (6) Co. Litl, 27. a. Bil 43 Elh, C. B. rot, U08. 

(c) Co. LitL 20. h, Harg, note 2. cites MooTy 711. perpetdm pro p. 611. (which is in 
point) or, £by Gibbs, C. J.] for 637, Church v, Wyatt, 

(rf) 7 Rep, 135., in some editions, 41. J. 

{e) Church v, Wyatt, Mo, 631, (g) 3 Salk, 336. 

(/) Co, l>ig. Devise, N. 5, p. 398, (A) 11 Mod, 119. /wrf v. Ossulstone* 

Bosanquet, 
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Bosanjueif Serjtf contr^^ urged that this devise created an es- 
tate in fee-simple : no decided case was directly applicable ; the 
two cases cited were not entitled to the weight which had been 
given them, and the cause must be considered upon principle. 
These words in a feofment, or a grant, or a limitation to uses, 
would have given a fee ; and there are no subsequent words 
which restrain it to an estate tad. Words such as are here 
found, would not, even in a will, carry an estate-tail. HeresforW^ 
case expressly distinguishes between harcdum suorum^ and de se, 
the latter of which plainly denote the body ; here it is the pos- 
sessive, his”, npt of him”. The limitations to uses, as was. 
held in Abraham v. Twigg{a)f are to be construed most nearly 
to wills, and gifts in tail are to be construed most nearly as de- 
vises, because the statute of Westminster^ the 2d., says. Voluntas 
donatoris^ 4*^. de cetero ohseroetur. What, then, is the distinc- 
tion between deeds and wills ? In a will, the estate must be ex- 
pressly given to the heirs special, however untechnically ex- 
pressed. So is it in a deed ; it sufiices if it appear by any im- 
plication what the stock is, whence the heirs are tp come : but 
it must not be a matter of probability or doubt ; it must be the 
legitimate conclusion from the expressions used, not demon- 
strably certain, but morally certain, and as Lord Kenyon^ C. J. 
says, ill Lane v. Lord Stanhope {1)^ not conjecturing, but ex- 
pounding. Butler j J., in Hodgson v. Ambrose (c), observes, that 
if a testator make use of legal phrases or technical words only, 
the Court are bound to understand them in the legal sense. It 
is bad logic to put a different meaning on words from that 
which in general they mean, without further aid than the words 
themselves (d). ‘ The intent of the devisor must plainly appear. 
It is laid down by the counsel for the Plaintifti that the words 
j* to a man and his heirs male” in a deed carry a fee, in a will 
create an estate tail’ : that is on the principle, that in a deed it is 
necessary §bsolately«ito limit an estate-tail to heirs special. The 
Courts say, that the estate expressed is contrary to the rule pf 
law : and therefore, as the feoffor has given an estate of inhe- 
ritance in order to effectuate the deed, they reject the word 
female.” But in a will, the word male, wl\ioh is part of the con- 
text following the word heirs, and showing that the testator 
^eant, that the estate should descend to some heirs male, the 
Cmirts m^e it descend in the pnly wtty in which it can despend 


(a) Cro. Eh 478..S. C. Mo, 424. (c) 1 Doug, 341. 

{b) 6 Term Eep, 352, (d) Gilb, on Jhvisey 31. 
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to heirs tnale only, viz. in tail«-male. In the case of Abraham 
V. it is expressly held, that a feoffment to A. and his 

heirs lawfully engendered, will rtot carry an estate-tail, which 
Lord Hale^ in his note, calls Dormer^s case. It is said there in 
argument, that though not limited to the heirs of the body, yet 
being limited by way of use, which is to be expounded accord- 
ing to the intent, and as wills, it shall be construed as an estate- 
tail ; but all the Justices held, that though it were by way of 
use, it differed not from other gifts by deed, and should not 
have any other construction. The Court there refer to 9 H. 6. 
^5. which is the case of a devise in London^ and the principal point 
is not there determined, but the bar and the Court speak of this 
doctrine with respect to limitations in tail; and the same is re- 
cognized in Bro. Ahr. Tail. jpL 3., where it is thus expressed. 
“ By Pastoriy J. If land be given to one for life, the remainder 
to the heirs male of J. N. and to the heirs male of their body, 
by gift, or by devise, yet this is no entail, for that this word, 
the body of J. is wanting in the beginning of the remainder, 
and therefore the subsequent words cannot make this an entail.” 
So, at that day, the distinction as to the words heirs male giving 
a fee, was not taken, but a question was made whether the sub- 
sequent words heirs male of their bodies” could be referred tp 
J". N. and it was held that they could not. Beck*s case {a) sup- 
ports Abraham v. Twiggy and puts it on the distinction of the want 
of the word de. In the report of the same case in Moor, directly 
the reverse h said, but it is, on examination, seen to be applied to 
a different argument. The question there, is thus stated {b)y 
whether the limitation to the use of Gabriel and his heirs male 
lawfully begotten, without the words heirs male of the body, and 
for default of such issue over, as before, made an estate tail or a 
fee simple in Gabriel (the proposition thus including the words 
of limitation over, which would in a will be material, but it there 
confessedly seems rather to rest on the remaiiidfer ewer, which in 
a deed is immaterial). Church v. Wyatt is to the same effect. 

If both should die without fruit of their bodies, then, that J. & 
should sell, and he willed that the one should be the heir to the 
other.” Many cases, beginning with Clatch^s case (c), show 
that in a will, such an intent of giving over, designates special 
heirs, and an entail. So, in Church v. Wyaity the Court hold 
that there are two expressions of remainder over, either of which 

(a) Litt. 344. (i) Mo. 424. (c) Pyer, 330, b. pi. 20. 

make 
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make an entail. The case, then, makes nothing for the Plain- 
tiff. Those who have written on wills, have thought the point 
so clear that they have not noticed it, except in those two autho- 
rities. And what are those ? Lord Hale makes a minute in the 
margin of his Coke upon Littleton^ which, by those to whose 
hands the book came, is communicated to the learned editors, 
but was not intended by the author for publication. It is not 
even put as Lord Hale^^ own opinion ; he refers to the case, 
and his note bears the marks of haste ; he cites Roll right, the 
year of the queen and the page in Moor wrong ; and he cites 
BedelVs case, which is wholly irrelevant ; he meant Bere^ord^s 
case ; he puts this as a principle positively decided by the Court, 
whereas the Court, in Church v. Wyatt^ put it expressly on the 
two expressions of the intent of the remainder limited over. 
As to ComyrCs Digest^ when the author states a principle 
on his own authority, he is entitled to great weight, but when 
he professes to extract a case, it is necessary to look at the 
cas^ and to see whether he has correctly considered it. It is 
singular that in the index to Moor (title Tenant in Tail), it 
is stated in this way, and therefore it is probable that both 
those learned persons used some abridgement, into which that 
error had crept. Comyn says \a\ ‘‘Devise to one and the fruit 
of his body, makes an estate in tail. So, to A. and his heirs /e- 
gitime procreatisj* a very translation of the first part of the sen- 
tence in the index in Moor^ but omitting the qualification, that 
it is accompanied with the words, that one shall be the heir to 
the other, is an estate in fee. A gift to one et sanguini suo^ is a 
fee, semini suOf an entail ; for the first is applicable as well to 
the collateral as to the lineal line of heirs. Gilbert gives that 
reason, and there are abundant authorities for it. It is not ne- 
cessary to contend that the words lawfully begotten are words of 
surplusage, but they are tautoIogoUs. The definition of an heir 
is ex justis ^ptitsyrocreatm^ as well of the heir general, as of 
the heir special. As to the context, the words “for ever” would 
not prevent the estate from passing to special heirs, but they 
strongly savour of a fee. It is objected, that because the testa- 
tor in the devise of his cottage in fee, left .out the words “law- 
fully begotten,” he meant something difierent, when he added 
those words. That would be a very slender and unsafe ground 
for the Court. He uses the word issue four or five times in his 
will ; the Court will not say that he uses it in a different sense ; 


1817. 


Nanpan 


V. 

Legu. 


C 93 ] 


(a) Com$ Dig, Devise^ N. 5. p, 398. 
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be says “ die without issue”, “ without lawful issue”, without 
any issue”; does the pne expression include illegitimate children, 
the others not ? Nobody would say, that if he had given it to 
Joseph and his lawful heirs, that would give an estate tail ; *and if 
the Courts let in a nice distinction founded on a variety of expres- 
sion, it will encourage litigation ; it is much more improbable 
that a testator should have meant, that the cottage should go in 
one way, and the land in fee simple, on which he himself resided, 
in another way, than that he should use two phrases, meaning le- 
gally the same thing, in the same sense. The words “land in 
fee simple” are strong for the Defendant. But further, if these 
words give an estate-tail, they must give the reversions of the 
cottage in like manner, which is going too far ; for the devise is, 
I give all my land in fee simple, in Millington^ except what is 
bequeathed to my wife (namely, only a life estate therein to his 
wife), to my son Joseph ; he had before completely devised the 
remainder in the cottage, expectant on his wife’s decease, to his 
son Joseph : so that the exception was completely unnecessary, 
—another instance of tautology. The provisions which were to 
take place in case of his children dying under twenty-one, ap- 
ply only to his personal estate. There is a residuary bequest of 
personalty to the son, and if either of his children died under 
twenty-one, his or her legacy or share so dying should go to the 
survivor. There is a specific legacy of money to the daughter, 
and a residuary bequest to the son, which two would satisfy the 
terms of this ulterior bequest, and if both died under twenty-one 
he gives 2001. to his wife, and the residue to his nephew and 
nieces ; their taking is not postponed to twenty-one, to whom 
no other estate had been given. The testator’s intent is extreme- 
ly doubtful, but the legal intent of the words gives an estate in 
fee ; and then, as Lord Hobart says, the law must prevail. 

LiCns^ in reply. As to the’ distinction endeavoured to be es- 
tablished, it is too much for the Defendant4v>-^sii5rie that the 
legal effect of the words is to carry a fee ; if he means that they 
will have that effect, standing in a will, that is the very question. 
Lord Hale does not say that, as standing in a will, they would 
carry an estate tail; and, if the Defendant’s argument is correct. 
Lord Hale must have misled himself also, and drawn wrong 
conclusions from the cases for his own use. Therefore the effect 
of the words cannot so lightly be got rid of. So, of the passage 
in ComyrCs Digest^ the principle would annihilate the authority 
of Chief Baron Comyn^ that when he extracts a case, it has no 
furtlier authority than any other man extracting the case would 

give 
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give it. The manuscript of Lord Hale is of great authority, 
for it points to the distinction between wills and deeds, which 
the Defendant’s counsel does away, and requires the same pre- 
cision in a will, as in a deed, whereas it is a well-known princi- 
ple, that a testator is supposed to make a will when he is imps 
consiliu The testator did not conceive that he was adding some- 
thing tautologous, and it is material that this was the second, 
and not the first expression. It is said it may be tautologous, 
but not superfluous ; but that is saying only that he means to 
import the same thing. But does he mean the same thing ? If 
prone to tautology, he would give to both the same addition. 
The words for ever are not even an ingredient ; they are found 
in Ossulstone^s case, and every testator founding a new stock, 
hopes it will last for ever. When he says issue, whose issue 
does he mean? the issue of some other, or of the subject of whom 
he is speaking ? The Defendant is not warranted in concluding 
that the case in Moor means nothing. The case cited from 
Brook {a\ of a limitation to the heirs male of John Nokes^ and 
to the heirs male of their bodies is irrelevant ; for now it would 
be clearly held, that the heirs male took as purchasers. He 
agreed to the rule in Lane v. Stanhope ; the exception of the 
cottage is not, as supposed, superfluous ; it shows that the testa- 
tor notices that he has given a fee in that property to his son, 
and does not mean to disturb it. Abraham v. Twigg is not ma- 
terially different in Moor and Croke from what it is stated to be 
in Beresfon'J^ case ; and the collateral observation of the one re- 
porter that so it is, of the other, that so it is not, in the case of 
a will, is immaterial, for the principal case there was not the 
case of a will. Shelly v. Earsfield (6) ; there was a limitation to 
,,Sir T. Earsfield^ and the heirs of Sir. T. Ear^eld begotten and 
to be begotten, and for want of such issue, then over, and it was 
held, an qgtate even in a deed, yet there were no words 
pointing to the body of Sir T. Earsfield. It cannot be supplied 
by the subsequent words ; for if it means on failure of Iieirs ge- 
nerally, it would be too remote, yet there were no words de se, 
or dc corpore. It is not therefore clear, that even in a deed, this 
would not be an entail ; but it is hot necessary to argue to that 
extent. Throughout this will the testator’s intent is manifest: he 
was providing for his children, and the heirs of their bodies, and 
not for remote relations. Lord Haleys haste, therefore, is only 

(a) Bro . Abr.y Tati, pi, 3 , » 1 Chanc. Hep, 1 1 0 . 206. 
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in the paging, and not in extracting from the case a short canon 
for his own use. If therefore it were necessary to determine this 
case on the mere words of the devise, this would be sufficient to 
decide it ; but by going to the other parts of the will, without 
confining the view to this narrow ground, it is clearly seen that 
he took only an estate tail. 

Bosanqtiet rejoined on the case of Shelley v. 'EarsJUldy that it 
seemed to be only a question on a limitation over by deed, on 
which there were formerly many doubts, whether the same con- 
struction should prevail as on a will ; but supposing the case 
law, it is favourable to the Defendant. 

Cur. adv. vidL 

The following certificate was afterwards sent to the Court of 
Chancery. 

We have heard this case argued ; we have considered it, and 
are of opinion that an estate tail was given to Joseph Htdse, the 
father of the Plaintiff Hannah Nanfan^ by the will of the testator 
Peter Hulse, in the premises wherein the said testator Peter 
Htdse lived at the time of making his will. 

V. Gibbs. 

J. Heath. 

A. Chambre. 

R. Dallas. 


Moore v . Bowmaker. 

[♦ 98 ] 

A plea by a fT^HE Plaintiff declared, as assignee of a replevin-bond, 
jud^meiR was against the Defendant, as one of the sureties in the bond, 
Wspri^rpal by Plaintiff showed to be conditioned, in the usual form^ 

fta^, via. by ^ to be void, if Shirreffj the principal, did app ear a t the then next 
thatwTu^du. court to be holden in and for the liberty of iSury Si. Ed-- 
lentiy procur- munds, and did prosecute there with effect his suit, which he bad 
commenced against the Plaintiff, for the taking and* unjustly 
fradant detaining of Shirr^^s goods therein mentioned, and did make 
and fraudulent- a retum of the goods, if a return should be adjudged; and 
thc^^^wfth- appearance by Shirr^ai the great Court, and plaint 

out averring there levied, and the removal thereof at the Plidntiff ’s instance, 

more* is bad. 

The parties to a replevin suit referred to arbitration the time of payment of the rent, with certain 
claims of the tenant on the landlord for damages, with liberty for Ihe tenant to' deduct them, when 
awarded, from the rent, and agreed to suspend proceedings in replevin pending the reference. After 
award made, held, that the sureties in the replevin-bond were not thereby discharged. 
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by accedas ad curiam^ into this Court, and that such proceedings IB 16. 
were thereon had, that it was considered by this Court, that the 
Plaintiff should be thenceforth dismissed thereof without day, ^ 
and have a return of the goods ; and avers that Shirr^ made Bowmaiubr. 
no return of the goods, whereby die bond became forfeited to 
the chief steward, and shows an assignment to himself* The De- 
fendant pleaded in bar, secondly, that that judgement was obtained 
by the Plaintiff by fraud and covin, that is to say, by the Plaintiff 
in collusion with Shirr^ after the taking of the supposed bond, 
and before the giving of the judgement, fraudulently causing 
and procuring Slihreff falsely and fraudulently to confess, and 
Shirr eff accordingly falsely and fraudulently confessing the 
Plaintiff’s action. Thirdly, he pleaded, that after the making 
of Shirrfff \ plaint, and before any judgement was given there- 
in, it was agreed between the Plaintiff and Shirr^^ without the 
knowledge or consent of or any notice to the Defendant, among 
other things, that all differences then subsisting between the 
Plaintiff and Shirreff io\xc\\mg certain matters, that is to say, 
the construction of a certain agreement dated 30th July^ 1810, 
as to the time of payment of the rent, the buildings to be 
erected upon Poslingford^Hall farm, the claims of Shirr^ for 
loss of stock, and for breach of agreement on the Plaintiff’s 
part. with respect to the buildings and loss of stock, should be 
referred. And that Shirr eff should be at liberty to deduct all 
monies, which should be awarded due to him, out of the arrear 
of rent ; and that, pending the reference, no proceedings should 
be taken in the replevin; and that thereupon afterwards, on the 
7th Jidy^ 1814, the arbitrators awarded that the Plaintiff [ 99 ] 
should, on or before 8th August then next, pay or allow to 
Shirr^ AOL in respect of certain buildings therein mentioned, 
and 400/. as a compensation for the loss of stock sustained by 
Shirreff ; and the arbitrators appointed the 8th August for pay- 
ment of all money then due from Shirreff for rent under the 
agreement of 30th July^ 1810, as were mentioned in the agree- 
ment of 2Sd Marchf and as were thereby allowed to be 
deducted: and the Defendant averred that the rent in the 
. declaration supposed to be due to the Plaintiff, and for which, 
such distress was made, replevin granted, and bond taken, was 
a subject of that reference, and was comprehended in the money 
by the award mentioned to be due from Shirr ff for rent, and 
appointed thereby to be paid, of which the Plaintiff had notice. 

The Plaintiff demurred to these picas, and assigned for cause 

of 
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1816. of demurrer to the second plea, that the Defendant had thereby 

Moore to plead and put in issue matter of fact, in order to im- 

peach the validity of the judgement therein mentioned, whereas 
Bowmaker. the validity of a judgement in a court of record could hot be 
impeached or investigated^ otherwise than by writ of error. 
And he assigned for causes of demurrer to the last plea, that 
the matters therein alleged did not constitute any ground of 
defence ; and that even admitting the same matters might en- 
title the Defendant to relief in a court of equity, yet thiey afforded 
no legal answer to the action.- 

Besti Serjt., in support of the demurrer, insisted that it was 
incompetent for the surety to show that the judgement against 
the principal had been obtained by fraud. It is most clears 
that the merits of a judgement can never be overhaled by an 
original suit, either at law or in equity. Till the judgement is 
is set aside, or reversed, it is conclusive as to the subject-matter 
t 100 ] it, to all intents and purposes’^ (a). An application had 
already been made in this case to set aside the judgement, 
which was unsuccessful (6). A court of equity can relieve 
where there is ground for it, and can prescribe the terms of 
relief. Thus, though ^^it cannot set aside a judgement of a 
court of law, obtained against conscience, yet it will decree the 
party to acknowledge satisfaction upon that judgement, though 
he has received nothingj because obtained where nothing w’as 
due ” (c). So, an executor obtained judgement in debt in this 
Court (B. R.), and was afterwards, on an information here, con- 
victed of forging the will. It was also made void by sentence 
in the ecclesiastical court. Whereupon the Court was moved 
to vacate the judgement, which they ordered accordingly ” (d). 
But the judgement could not have been avoided by p^ading; 
it was necessary that the Court should order it to be vacated. 

Vaughan^ Serjt., in support of the plea. In an action on a 
judgement, it is a common practice to plead per frat^em. The 
question of fraud cannot be tried on a writ of error, as the Plain- 
tiff has supposed. The obligation of the surety in the replevin- 
bond is, that Shirreff prosecute with effect, and that if the 
judgement shall award a return, 'the return shall be made. 
Whether the action be prosecuted with effect, is a material alle- 
gation, and therefore traversable ; and it never was disputed but 

(a) By iLorcl Mansfield, C. J., Moses v» Macfarlane, 2 Burr, 1009. 

{b) Ante^ VI. 381. (c) Per Loikl Hardwicke, Barnesley v. Powel, 1 Pes, 28SV 

(jd) I Peni. 78^ Anon, 
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that strangers might at all times falsify a judgetnentj fraudulently 
obtained against another ; and that, whether it be in the eccle- 
siastical or temporal courts. Fermor*s .case {a). Recovery in 
dower, or any other real action, upon a good title against the 
tenant, who comes to the land by wrong and covin, is void and of 
no force. The Duchess of Kingston was indicted for bigamy. She 
defe|ided herself on the ground of a sentence in a suit of jactita- 
tion of marriage in the ecclesiastical court, in which it was de- 
cided that she was not married to Mr. Hervey ; and it was sub- 
mitted to the twelve Judges, whether that sentence was con- 
clusive; and if conclusive, whether it was conclusive against 
strangers {h). De Grey 9 C. J., in his judgement lays it down, 
that Fraud is an extrinsic collateral fact, which vitiates the 
most solemn proceedings of courts of justice. Lord Coke says, 
it avoids all judicial acts, ecclesiastical and temporal. In civil 
suits, all strangers may falsify for covin, either fines, or real or 
feigned recoveries, and even a recovery by a just title, if collu- 
sion was practised to prevent a fair defence; and this, whether 
the covin is apparent upon the record, as not essoigning, or not 
demanding the view, or by suffering judgement by confession or 
default, or extrinsic, as not pleading a release, collateral warranty, 
or other advantageous pleas.’^ Fraud is a fact to be found by 
the jury, and it cannot be put in issue otherwise than by an 
averment, and trial by jury. De Grey, C. J., says, (r), “ In more 
modern cases the question seems to have been, whether the par- 
ties should be permitted to prove collusion, and not seeming to 
doubt but that strangers might.” This is the proper court in 
which to pursue that remedy; being the court in which the 
fraud is committed. If two by fraud obtain a judgement to in- 
jure a third person, the Court will set it aside : and if they will 
set it aside on motion, they certainly will let it be available for 
defence in this more solemn shape. It is a matter which avoids 
the plea of judgement recovered by an executor, that it is entered 
or kept on foot by fraud (d). In convictions on the game laws, 
it is usual to the plea of a previous conviction, to reply per frau-^ 
dem. This judgement is unfairly obtained, fraudulently and 
covinously, and that saps the foundation of *it. It is not neces- 
sary to state on the record the covinous and fraudulent means, 
which is merely the eridence, Moses v. Macfarlane only proves 

(a) 5 Co. 78. (3) n SU Tr. 230. ' (c) Ibid. 

{(t) Anofi, 1 V ?nt, 329. 331, reported by t!ic name of Knight v. Peachy iii T* Rayrn* 
301. 2 109, 1 465. Viru Abt Ftaud,K* a *1, 
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that a judgement uhimpeached shall be binding between the 
parties ; but here the Defendant, a stranger, comes to impeacli 
the judgement. He dqes not, however, aim to set aside this 
judgeaient> but only to avoid its effect as between the Plaintiff 
and himself, who is a stranger. As to the last plea, it discloses 
this, that the Plaintiff and Defendant in the replevin agreed to 
refer all matters, and that the replevin*suit should be suspended. 
The substance of the plea is, that the cause why the Plaintiff in 
the replevin has not prosecuted with effect, is, that the Plaintiff 
in the present action has desired it should not be done. In the 
case of The Duke of Ormond v. Bierley (a\ it was held, that 
where the Defendant in the replevin suspended the proceedings 
by his own act, namely, by filing a bill in the Exchequer, and 
obtaining an injunction, pending which the Plaintiff in replevin 
died, this was a prosecution with effect, because there was neither 
a nonsuit, nor a verdict against the Plaintiff in replevin. The 
Plaintiff has given time to the Defendant in the replevin, and 
wherever the situation of a surety, by time being given to the 
principal, is altered for the worse, the surety is, as in the case of 
bail, discharged. Bowsfeld v. Tower {b). Croft v. Johnson (c). 
It has been so held on bills of exchange. English v« Darleij (d). 
The Defendant is therefore discharged from his obligation. 

Adjoi'natur. 

Gibbs, C. J., now delivered judgement. 

The Court have looked into this case, and find it not necessa- 
ry the Plaintiff’’s counsel should reply. [His Lordship here 
fully stated the declaration.] What is the cause of action ? 
The Plaintiff distrains for rent on Skirr^^ who again takes the 
goods distrained out of the possession of the Plaintiff, on enter- 
ing into a bond, in which two others join him, conditioned that 
if he shall appear and prosecute with effect, and if a return shall 
be adjudged, and he shall make return, th en th e bond shall be 
void. It is too clear to argue ; he is bound to doT)oth, as well 
to prosecute with effect, as to make return, if it shall be adjudged, . 
and if he omits to do either, the bond is forfeited, and he is liable 
to the penalty. ,The breach averred, is, that Shirr^ did not 
make return, and inasmuch as it was necessary he should do 
both, the breach set out is good. The Defendant pleads, first, 
non est factum \ secondly, that the said judgement for a return 
was obtained by the Plaintiff by fraud and covin : the only cx- 

(a) Carth. 519. Co, Dig, Replevin, D. p, 219. (c) Ante, V. 319. 

{b) Ante,lW,^b6. , {d)2 Bos, PulL ei, 

planation 



IN THE Fifty-sixth Year of GEORGE III. 

planation which he gives of this, is, viz, by the Plaintiff in collu- 
sion with Shirr^y after taking the bond, and before the judge- 
ment, causing falsely and fraudulently to confess, and by 

ShirreffiaXsAy and fraudulently confessing the said judgement to 
the Plaintiff: that is, in fact, saying, the Plaintiff and the De- 
fendant agreed together, falsely and fraudulently to cheat one 
another ! Other persons are to be affected by this plea : if this 
agreement were said in the plea to be for the purpose of falsely 
and fraudulently deceiving the pledges in the replevin, it might 
be different ; but, as it is, the Defendant only says that these two 
persons committed a fraud, not saying with what view, or for 
what purpose ; he cannot plead fraud generally, in this way. 
How can this be between these two parties simply jp^ se, a fraud? 
The plea therefore shows no bar to the action. This then dis- 
poses of the second plea but there is another plea, and the facts 
thereof [which his Lordship here fully stated] are relied on to 
show that the Plaintiff is not entitled to enforce the replevin- 
bond against the Defendant, who is the surety. It is difficult to 
see any one of these facts which is not greatly in favour of the 
Defendant in the replevin bond : for the agreement authorizes a 
stay of the action of replevin, and the tenant is empowered to 
deduct from the rent sums which he could not otherwise deduct. 
All this is in favour of the tenant and his sureties. It is said, 
it delays the proceedings, and so is a prejudice to the surety ; 
but delay of proceedings is no prejudice to a Defendant. This has 
no similitude to the case of the bail on an arrest. The reason 
why delay in that case discharges them, is, that it impedes the 
bail of the remedy which they have by rendering the principal ; 
but there is no ground here to say, that the Plaintiff has delay- 
ed the Defendant of any remedy, by reason of his not having 
pursued his own remedy with the utmost diligence against the 
principal. We are^of opinion, therefore, that this plea also is 
bad, and that judgement must be pronounced 

For the Plaintiff (a). 

(a) See Moore v. Bowmaker, ante, VI# 381# 
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Bettisom and Another v. Rickards and Another. 

C *106 1 

Sir G. posses- HpHIS Was a case sent by the Master of the Rolls, for the opinion 

mg»A nf qn ocfofa ■ *' 7 JT 


sed of an estate 
pur outer vie, 
and seised of 
lands in fee, in 
the counties of 
D, and N,, and 
of equitable and 




of the Judges of this court. 

Sir George Paunc^ote, Bart., in his life-time, and at the time 

of his death, was seized of an estate of freehold in a capital ma:n- 

sion called Preston Courts with divers premises in the parish of 

legal estates for Prestofi^ in the countv of Gloucester, during the lives of three 
life in seven • /.i 

other comities, persons, and the lire oi the survivor of them, at a certain rent 
payable for the same. He {a) had also contracted with one 
W. Sherrard for the purchase of the fee-simple of certain lands 
in the county of Leicester^ part of which lands, by lease and 
release of 18tli and 19th May^ 1807, were conveyed to him 
and to his heirs, to the use of Sherrard^ his executors, &c., for 
one thousand years, for securing 3000Z. and interest, and sub- 
life to the divi^ ject thereto, to the use of a trustee for five hundred years, to 
trust-money***^ raise on the request of Sir G. Pauncefote^ his executors, &c., 

with remainder 200/, for his and their benefit ; and after the ^determination of 
to his children - i . , . , . , i 

absolutely, and those terms, and in the mean time, subject thereto, to the use ol 

the said Sir G. Pauncefote and his assigns for his life, with re- 
mainder to trustees to support contingent uses and estates, with 
remainder to the use of the Defendant Sir Robert Howe Brom- 
ley^ and the heirs male of his body, with divers remainders over, 
and the ultimate remainder to Sir G. Pauncefote in fee : and the. 
residue of which lands were, by lease and release of the same 
dale, conveyed to Sir G. Pauncefote and his heirs, to the use of 
Sherrard^ his executors, •&€. for one thousand years, for securing 
, ^ 3000/. and interest, with remainder to trustees, their heirs, and 

possessed of or , . ^ » 

entitled to, and ttssigns for ever, upon trust, in case Sir G. Pauncefote^ his exe- 
of which he had ^ should pay to Skerrurd SOJiOL and all interest 

within five years from the date of that release, then, but not 
otherwise to convey the said lands to and to the use of Sir 


with reraainder 
to his first and 
other sons in 
tail male, with 
remainder to 
himself in fee, 
and being pos- 
sessed of a long 
leasehold, and 
entitled for his 


possessed of 
other personal 
effects, devised 
the estate pur 
outer vie to E, 
Lester for life; 
remainder to /i. 
-S. absolutely. 
He devised all 
other his estates, 
real and per- 
sonal, whereso- 
ever situate, 
which he was 


power to dis- 
pose, to E* Les’- 
ier^ her heirs, 
executors, &c. 

In case the tes- 
tator’s sem 

should die without issue, he devised all his real estates, not therein before disposed, situate in all the 
nine counties named, and all testator’s pcrsoHal property in any of the public stocks or funds, to E. 
Lester for life; remainder to It. S, in fee. Held that E, Lester took an estate in fee in the testator’s 
fee-simple lands in the counties of D. and N. 

Whatever number of parties there may be to a suit in equity, out of which a case is directed for 
this Court, the Court will hear only one counsel on behalf of each separate interest. 


(o) The parts included between inverted commas were added upon the suggestion 
of the Court, after the first argument, for the purpose of showing the state of Sir 
George PaurUefote\ property about the time of making his will* 


G. Pauncrfotcy 
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G. Pauncefote^ his heirs and assigns for ever ; and in the mean 
time to permit and suffer him and them to receive the rent to 
his and their own use. But in case Sir G. Pauncefote^ his exe- 
cutorS) &c., should not actually pay to Sherrard the sum of 3000/. 
and interest within the five years, then upon trust, as soon as 
the five years should expire, to convey and assure all the same 
lands to the use of Sir G. Pauncefote and his assigns for his life, 
with remainder to the use of the Defendant Sir JK. H. Bromley 
and his heirs male, with divers remainders over, and the ulti- 
mate remainder to Sir G. Pauncefote in fee/* He was also 
seised of an estate for life, in certain lands in the counties of 
Huntingdon^ Gloucester^ Hereford^ Worcester, Lincoln, Nbtting^ 
ham, and Leicester, “ under the settlement made in pursuance of 
articles entered into, previously to his marriage with Hester 
Curzon, spinster, dated 18th 1789> which said C«^r- 

zon was living at the date of his will, and is yet alive, having 
had a son, the Defeadant Sir JR. H. Bromley, Bart., who was 
the only child of the marriage, and at the date of the will had at- 
tained the age of twenty-one years,** with remainder to his first 
and other sons of that marriage in tail male, ‘‘ with remainder 
to the daughters of that marriage, as tenants in common, in tail 
male, with cross remainders between them in tail,** and with the 
ultimate remainder to himself, Sir G. Pauncefote, in fee ; he wxis 
also seised of an estate in fee simple in messuages, lands, and 
tenements, in the counties of Nottingham and Derby, and in the 
town and county of the town of Nottingham, subject to certain 
mortgages affecting the same, made to the trustees of his mar- 
riage settlement, and was also under another indenture of settle- 
ment, dated 18th May, 1779> interested in SL'percent. annuities 
and South Sea annuities, and the said mortgages on his own 
UPtate, being the securities for property, which had been by the 
said second-mentioned settlement settled upon trust to pay the 
interest, &c.j„^^^ther^o^ 4;o Sir G. Pauncefote and his assigns during 
his natural life, and, after his decease, to pay the same to Dame 
Esther his wife, for lier life, and after the decease of the sur- 
vivor of them Sir G. Pauncefote and wife, upon trust to sell and 
transfer the same, and pay and dispose of all and every the sums 
of money arising by such sales or transfers, and the dividends 
and interests and proceeds thereof which should accrue, from the 
death of Sir G. Pauncefote, until such sales or transfers, in man- 
ner following, viz. in case there should be any child pr children 
of Sir G. Paunefote on the body of the said Dame Esther his 
wife, other than and except an eldest or only son, to pay and 
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*1816. dispose of all and every the sum and sums of money which should 
Bsttisok transfers, unto or amongst all and every 

such child and children (not being any of them an eldest or only 
Rickards, son) in equal parts and proportions, share and share alike, and if 
[ 108 ] there should be but one such child, then should pay the whole to 
such one child, with benefit of survivorship between the younger 
children, if any daughter should depart this life before she should 
attain her age of twenty-one-years, or unmarried, or any son 
should depart this life, or become an eldest son, before he 
should attain his age of twenty-one years ; and upon further 
trust, that if there should be issue of Sir G. Fauncrfote on the 
body of the said Dame Esther an only son, and no other child, 
who, being a son, should live to attain the age of twenty-one years 
or, being a daughter, should live to attain that age or be married, 
in trust for such only son, his executors, &c., and in case there 
should be no child who should live to attain a vested interest, 
then as to one moiety of the said trust momes, for Sir G. Paunce- 
fote^ his executors, &c., and as to the other moiety, in trust for 
Dame Esther^ in case she should happen to survive Sir G. 
Pauncefote: but in case she should die in his life-time, then as 
to the last-mentioned moiety, in trust for such person and per- 
sons as she should by will appoint, and in default of appoint- 
ment, for her executors or administrators. He was also 
absolutely possessed of a leasehold messuage in Russell Square^ 
Middlesex^ and of household furniture, and other personal estate 
and effects.” Sir G. Pauncefote made his will in writing, dated 
S8th Aprily 1807, executed and attested as by law required for 
passing freehold estates of inheritance, in the words following, 
viz. First, I devise and bequeath all tliat my capital mansion- 
house called Preston Courts with the messuages, farms, lands, 
tenements, and hereditaments thereto belonging, situate tji 
Preston in the county of Gloucester^ unto Elizabeth Lester^ com- 
monly known by the name of Mrs. EdwqjsdSf to ^old to her, 
and her assigns, for her natural life, with power to raise such 
sutns of money as may be necessary from time to time, to renew 
[ 109 ] lease of the estate at Preston^ and charge the same thereon ; 

and after her decease, I devise and bequeath the same estate 
and premises to R. Smithy Esquire, his heirs, executors, admini- 
strators, and assigns for ever, upon condition of his assuming 
and bearing the name and arms of Pauncefote only; also 1 de- 
vise and bequeath all other my estates, both real and personal, 
wheresoever situate, which I am possessed of, or entitled to, and 
of which 1 have power to dispose, unto Elizabeth Lester f other- 
wise 
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wige EdwardSf her heirs, executors, &c., respectively for ever, 1816; 

charged with the payment of my just debts, funeral expenses, and t-" 

the legacies of twenty guineas each, which I give to Jonas Bettison, Bettison 
Esquire, and the Rev. JRalpk Hedihcote* And in case my son JB. Rickards. 

shall die without issue of his body lawfully begotten, then I 
devise and bequeath all my manors, messuages, tenements, and 
real estates not hereinbefore disposed, situate in the several 
counties of Huntingdon^ Gloucester^ Hereford^ Worcester^ Lincoln, 
Nottingham, Leicester, Derby, and the town and county of NoU 
tingham, oxvdi also all my personal property in any of the public 
stocks or funds, or elsewhere, unta the said Elizabeth Lester, 
otherwise Edwards, and her assigns during her natural life, 
without impeachment of waste : and after her decease, I devise 
and bequeath all my said real and personal estates last-men* 
tioned unto the said R. Smith, his heirs and assigns for ever, 
upon the same condition of assuming the name and bearing the 
arms of Pauncefote only. And I constitute the said Elizabeth 
Lester, otherwise Edwards, and Jeremiah Smith my executors.” 

The devisor died on 17th August, 1808, without having revoked 
or altered his will, and left the Defendant, Sir R» H Bromley, 
his only son and heir at law, and the said Elizabeth, the wife 
of the said Thomas Rickards, late Elizabeth Lester otherwise 
Edwards, him surviving. 

The question submitted to the Court was, what estate or in- [ 110 ] 
terest the said Elizabeth Rickards, late Elizabeth Lester other- 
wise Edwards, took in the messuages, lands, and tenements of 
the devisor in the county of Derby and in the town and county 
of the town of Nottingham. 

This case was twice argued : first in 1815, by Blosset, Serjt., in 
Easter term for the Plaintiffs, who were the creditors and lega- 
tees of Sir George Pauncefote, and in effect, for the Defendant 
Mrs. Rickards also, her interest being the same as that of the 
creditors: and hy Lens, Serjt., in Trinity term for the Defendant 
Sir Robert Howe Bromley, the heir at law ; the Court stopping 
Best, Serjt., who would have argued after Lens, on behalf of the 
Defendant Mrs. Rickards, upon the ground, that they only per- 
mit one counsel to be heard on behalf of each interest, in a case 
sent them from the Court of Chancery, how many parties to the 
suit soever there may happen to be. The Court, in Easier term 
1815, thinking that the effect which the several bequests of the 
personalty and the state of the testator’s personal property might 
have, in elucidating the construction of the will, had not been 

sufficiently 
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sufficiently considered in the first argument, directed the Case to 
be Amended and a second argument to be had. The case, having 
been amended as k now stands, was accordingly, in Trinity term 
.1816, again argued by Best for the Plaintiffs and the Defendant 
Mrs. MickardSi and by Skqoherdy Solicitor-General, for the De- 
fendant Sir Mobert Home Bromley^ on which occasion, Blosset 
was heard in reply. 

For the Plaintiffs and Mrs. Rickards^ it was contended that 
the latter took a fee-simple in the estates in Derbyshire and the 
town of Nottingham. There is evidently some mistake in the 
will, and the mistake was, either that the testator thought he had 
no power to dispose of those estates of which he was seised only 
in reversion, or it was the insertion of the counties of Derby and 
the town of Nottingham^ in the latter clause, under the idea that 
he had only a reversion in fee in them. The general intention 
to be collected from the whole will, was, that, whereas the chief 
bulk of the testator^s property was entailed upon his son, all that 
he could himself dispose of should go to Mrs. Rickards. Where 
the general intent in a will is plain, that will control the legal 
operation of the words of the devise. Comper v. Lord Camper 
and Ulrick v. Litchjidd (6). The greater part of the testa- 
tor’s personal estate was tied up to the same uses as the testator’s 
entailed real estate. The testator argued thus — I have the dis- 
•posal over certain real and personal property : I wish to do no- 
thing for my son ; I wish to give largely to this lady: I, give her 
two small estates in fee, and my personalty, wherewith she is to 
pay my debts, and keep the surplus. But I have also the rever- 
sion of much larger estates ; they are greater in value than it is 
prudent to give her absolutely, I therefore give her those larger 
estates for her life, with remainder to Robert Smithy who shall 
take the name of Paimcefote. If the first devise had stood alonr, 
it would clearly have given her a fee in all the realty, and the 
absolute possession of all the testator’s perswmalty, ^ul^eot to his 
debts. But the testator goes on to give all that he bad not be- 
fol^e disposed of. This second clause, therefore, does not give 
any thing, if all has been before disposed of. But it is not nuga- 
tory, for the the testator looked on that property which he had 
not in possession, and which possibly never might come into 
possession, as property which he had not power to dispose of, that 
is, not to dispose of it immediately in remainder after his own 
decease: and he therefore considered that he had not devised, 
(a) 2 P. Wms. 720. 741. (i) 2 Aik, 374. 

by 
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by th6 second clausie, that property which he expected in rever- 
sion after the decease of his son without issue. The first clause 
therefore gives her an estate in fee in that portion of his land 
which he could give in fee in possession ; under the second, 
she- takes a reversionary life-estate in that large bulk of his 
fortune, which he did not think it fit to give absolutely from 
his family ifl favour of this lady; thus, effect will be given to 
both clauses of the will, though perhaps not to every word of 
it (for in any construction whatever some words must be re- 
jected), and the intent of the testator is performed. The other 
construction is absurd, that having first given all in fee, he then 
cuts down the devise in fee of all to a mere life-estate. But 
there is another ground on wdiich this may be put ; the first 
clause is a clear distinct devise, and must not be cut down by 
implication. Skerratt v. OaJdey {a). A devise of a leasehold 
at WrcnhiaU to W, is not done away by a subsequent bequest 
of money to his wife in full of all demands, except the estate for 
life of the wife and her assigns, in the premises at Wrentnall 
aforesaid. The Courts have in some instances taken {b) on 
themselves to correct evident mistakes in wills, and here the 
mistake is palpable. Thus in Burr v. Devall^ devise of his 
Essex estate to his eldest son and the heirs of his body, and 
of his Middlesex estate to his youngest son and the heirs of 
his body, and if either of his sons died without issue, then his 
estate to go over to the survivor, and if both his sons died with 
issue, then he devised the whole estate to the Plaintiff’: the 
Court held that the testator must have meant the devise over in 
case both his sons died without issue, and gave effect to the will 
accordingly. The testator must have meant to give an estate in 
fee in that property in which he had an estate in fee in posses- 
sion, not in that in which he had only a reversion in fee, other- 
wise the provision not only would be extremely distant and un- 
certain, but also his debts, which were large, would remain un- 
paid. It cannot be imagined that the testator meant to provide 
for payment of his debts after an indefinite failure of issue of his 
son. Secondly, the whole would be void, unless the Court could 
itnply ah estate tail to be devised to his son ; the Defendant’s 
argument, therefore, imagines, that the testator gave tbut which 

(a) 7 Term Bep, 40. 

{h) 8 Afod. 59. The reporter has not been able to find the decision h«re stated j 
upon the trial of the issue out of Chancery, the verdict was for the Plaintifi^ affirm- 
ing the devise ipsis ierminis, and not correcting the mistake. 
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is notliiiig in value in point of fact, and amounts to nothing in 
point of law, as the fund for a purpose which requires present 
payments. There are cases in which an estate, given over to A. 
after failure of issue of A, gives an estate tail to B. Those are 
cases where tlie question has arisen, what is to become of the 
estate, until the decease, or decease without issue, of on which 
event it is given over, and an estate for life, or in tail, to A, him- 
self has been implied, but here that implication is rebutted by 
tlic circumstance that A:^ the son, already has himself an estate 
III tail. In rojjham v. Baiijield (a), it was argued, that by the 
codicil, by implication, an estate tail was given to A.^ but the 
Court said, after an express estate given, we will not take it awaj^ 
by implication. The only way in which it is proposed to narrow 
down this first estate, is by an implication, which does not here 
arise. Green v. Armsiced (6), “ I will that TV, Green shall have 
my house and lands in Cloy, Item, I give my land and house 
iwSihilcey and elsewhere to /i. M.” The last expression includes 
all his land, taken in its natural import, and therefore includes 
that given to his son, IF. Green ; yet, it was held, that though 
the testator had no lands but in Clay and Stuhey^ yet the word 
elsewhere would not pass the lands in Clay^ and should rather be 
taken to be surplusage and void, than revoke the preceding ex- 
press devise. Loddrngton v. Kyme (c), and King v. Melling {d). 
The Court say, an estate of inheritance expressly given before, 
shall not be overridden and narrowed down by any estate given 
afterwards by implication, but only by direct expression. It is 
by no means clear that the last devise is to prevail ; it is not set- 
tled law that that construction shall prevail ; where the same 
thing has been expressly given to two, it has been held to make 
a jointenancy (c). It is improbable that the testator should give 
a part in the next clause, if he were in a right and disposin|f 
mind, when he had immediately before given the whole. 

Argument for the Defendant. The case is to be* considered 
as if the testator had had no other lands than those in the coun- 
ties of Derby and the toWn of 'Nottingham, In those estates Sir 
Robert Hoxve Bromley takes by this devise an estate^tail, with re- 
mainder to Mrs. Rickards for life, remainder to Robert Smith in 
fee. In construing every will the Court will give effect to the 
intent of the testator, but it must be an intent authorized by the 
words on the face of the will itself. All the parts of a will are 

(«) 1 Salk. 2nfi. , (r) 3 l,ev, 4G1. (e) Co, Litt, 112. 

{b) Hob, (i5. (d) 2 Lei. ^>8. S. C. i Vent, 230. 


to 



IN THE Fifty-sixth Year of GEOllGE III. 

to l>c consideml together, and all are to be reconciled, if possible: 
^1 not, it is to be, seen whether the Court can exercise the power 
of rejection of any words ; and this power must be limited to 
loose, inaccurate, or ambiguous words, or such as present a gross 
and palpable blander. It is argued for the Plaintiffs, that the 
Court must expunge a part of this will. But there is a much 
safer rule of construction. Lord Col^c says, “ In one will 
where there be divers devises of one thing, the last devise takes 
place — mm duo inter se pugnantia reperiuntur in testamentoy ulti* 
mum ratuni cst** (a) “ A devise that hath a good beginning, is 

sometimes overthrown by matter in the same will, sometimes by 
matter in another will, sometimes by extraneous accicfeiit, &c.; 
and as the latter will shall overthrow tlie former, so shall the 
latter j)art of a will overthrow the former.’’ Lord Alvanlepy M. 
R., in the case of Simes v. Duughtp [b)y speaks on the subject of 
rejection. The words of that will are not similar. ‘‘The will, 
lie says, is almost incomprehensible, and perfectly inconsistent 
with itself.' The question only is, which of the testator’s mean- 
ings it is my duty to adopt. The rule with regard to cases of 
this sort is, if upon a general review of the will I can collect the 
general intention, or any one particular object, and there are 
expressions in the will in some degree militating witli it; if I 
j)liiinly see those expressions are inserted by mistake, 1 may 
reject thepi : but I cannot reject any words, unless it is perfectly 
clear they were inserted by mistake; and if two parts of the will 
are irreconcileable, I know of no rule but by taking the subse- 
quent words, as an indication of a subsequent intention.” Here 
the testator had property of three sorts. Estates autcr vicy 
an estate for his own life in other counties than the two which 
are in question, with remainder in tail male to the Defendant Sir 
jR. H. Bromlepy with remainder in fee to himselli and he was 
seised in fee of certain estates in the counties of Derbp and the 
county of the town of Nottingham. The second clause W’oulcl 
give Mrs. Rickards a fee in those estates, of which the testator 
was seised in fee. There is no devise of any thing nominatwiy 
in that second clause; in the third clause are words specifically 
describing those estates iiom^iatiniy and Unit specific description 
cannot be got rid of by the second, which particularizes nothing* 
The Court would do no violence to the testator’s intent by 
transposing these clauses. If the third clause stood where the 

(ff) Shepherd's TuueJut, lol. niar';inul iJiigc 433. (J)) 5 res. '247. 
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socpnd now does, that which is now the second would be rePPH- 
cileable with the other, as a residuary clause. If it had thus 
stood, the first clause giving to Mrs. Rickards for her life his 
estate at Preston Courts with remainder to R. Smithy and if the 
clause which is now the third had then next followed, it would 
have given an estate in tail general to Sir R. If. Bromley^ with 
remainder to Mrs. Rickards for life, with remainder ,to R. Smith 
in fee j and the now second, but then third, clause would have 
been a general residuary clause of all the testator’s property 
real and personal, not therein before disposed of : it would have 
been all perfectly consistent, and nothing repugnant. It is 
clear that under the words, In case my son R. H&we shall die 
without issue of his body lawfully begotten,” the Defendant, Sir 
R. H. Bromley^ would have taken an estate tail. Newton v. i5ar- 
nardine {a). ** And if my [second] son Richard die before he 

hath any issue of his body, so that my land do descend to Gilbert 
before he come to twenty-one years of age, then mine execu- 
tors shall occupy it till Gilbert be twenty-one years of age.” 
These words were held to make an estate tail in Richard. In 
Waller v. Drewe (i), It is my will that if W. . Weeks rny son 
shall happen to die, and leave no issue of his body lawfully be- 
gotten, then, in that case, and not otherwise, after the death of 
the said William my son, I give and bequeath all my lands of 
inheritance in L. unto the said Richard my son.” This also 
was held an estate tail. So in Goodright^ on Demise of Good-- 
ridge^ v, Goodridge (c). Devise of all the testator’s lands to his 
wife for her life, except one field, which he devised to her in 
fee; ^*and if iny son Richard happen to die without heirs, then 
my son John shall enjoy my lands and it was held, that the 
word heirs ” meant heirs of his body (d). Note, that it was 
said by Fineux^ that in every devise, the intent of the devisor 
ought to be taken ; for if a man devise all his goods to his wife, 
and that after the decease of his wife, his son and heir shall have 
the house, notwithstanding that there was no devise made to 
the wife of the house by express words, but by implication, 
because the heir is not to have the house during the life of his 
mother, yet because the intent of the devisor was, that the son 
shall not have the house during the life of his mother, for this 
cause, she shall have an estate in the bouse for her life, to 
which all the Justices agreed.” And this case, says WUkSy 

(rt) .Iff). \97. (f) miles, 369. 

(/f) Crm. Uf[u 572. . (f/) m. term, 13 )!cn. 7. fol. 17. h.pL. 

C. J., 
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C. J., has been agreed to be law ever since, Wherever, there^ 
fore, an estate is given to one person in failure of issqe of an- 
other, that other takes an estate tail. Unless this can be con- 
strued to mean that the estate shall go over in case Sir It. H. 
Bromley dies without issue living at the time of his decease, the 
remainder oyer to Mrs, Biclcards is too remote and 4akes no 
effect. Considering the clauses as repugnant, there is no case 
where an express particularization of premises has been re?* 
jected, in order that it might not entrench on the supposed 
extent of loose general words. In Green v. Amisteed^ Lord 
Hobart says, the word ‘ elsewhere * shall rather be sur- 
plusage and void, than by such a loose word to alter a large, 
plain, and particular devise before;” nor is it material whether 
the devise to be altered, precede or follow the loose general ex- 
pression, The third devise most minutely particularizes the 
testator’s estates. In the only cases of rejection of words the 
mistake was manifest. In Skerratt v. Oakley^ there was an 
obvious and palpable niistake, and the question merely was 
whether a wrong recital in a codicil should give an estate con- 
trary to what the testator had given in his will. The cases of 
Bwt V. Davall and Green v. Armsteedy are of the same class. 
They are nothing like the case of two repugnant clauses. By 
the second clause, the testator gives Mrs. Rickards all his per- 
sonal property. By the third clause, he clearly narrows that 
bequest to a less than the absolute estate, viz. to an estate for 
her natural life. He had personal property in Russell Square 
and elsewhere. Sir R. H. Bromley had reached the age of twen- 
ty-one before the will was made, and the testator had therefore 
no disposable interest in the stock, and there is no sufficient 
reason for the Court to reject what the testator says, of his having 
^personal property in the stocks or funds. In Cosends case (a), 
the will was, ** If it please God to take my son Geot^ge before he 
hath issue, &c.,” and it was held an estate^tail. In the only cases 
cited of rejection of words, the mistake was manifest, but here 
is no indication that the counties of Derby and of the town of 
Nottingham^ are inserted by mistake, rather than Gloucester and 
the other counties named. But, it is said> he meant to give the 
reversion only. But the devise, whether of lands in possession, 
or lands in remainder^ to a different person for a different estate 
than that estate which he had by a former clause given to an- 
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other, is equally repugnant t6 the first devise. It was argued that 
Sir It, H, Bromley had the same estate by the settlement as this 
construction would give him. That is not so, for the estate 
given him in the settlement is an estate in tail male, which would 
not go to his daughters : this clause gives an estate in tail gene- 
ral, which would go to his daughters, and therefore gives him 
more than he before had. The argument is, that ^very thing, 
except the estates settled by the marriage-settlement, was by the 
second clause devised to Mrs. Rickards in fee ; and that the Court 
must reject, in the third clause, all the counties in which any 
of the settled estates were ; but if they were to reject every thing 
which is repugnant,, they do away the principle, idtimim ratum 
est. It is supposed that because this is all in one will, this does 
not fall within the doctrine of divers devises, and that the provi- 
sions all form part of one devise. Lord Coke says, it is the same 
whether the repugnant clauses be in one or several wills. If the 
first clause had been made on one day, and the second on an- 
other day, it is clear that the last would be a complete revocation 
of the first, according to Lord Alvanlcy, The testator has trans- 
posed the clauses, and put his residuary clause into the middle of 
his will, instead of putting it at the end : the Court will there- 
fore transpose the clauses, and let that pass by the second clause, 
which would pass by it if it were at the end, and let that pass by 
the last clause, which would pass if it were in the middle. 

Arguments in reply. The testator’s manifest intent is to leave 
his estates in possession to Mrs. Rickards in fee, and to devise 
those estates in which he had a contingent reversion, to Mrs. 
Rickards for life, with remainder in fee to R, Smith, If the tes- 
tator had said, I leave my estates in possession to Mrs. Rick^ 
ards in fee, and my estates in reversion to her for life, remainder 
to Mr. Smith in fee, no doubt they would have passed to her the 
fee in the first, and a life interest in those estates in which his 
son had the estate tail, though the reversionary estates, being 
vested interests, are in one sense estates in possession. Those 
estates which he has power to dispose of, mean those of which 
he has present power to dispose, and whereof he can put the de- 
visee into present possession. The testator could never mean to 
postpone the payment of his debts to the event of failure of issue 
of his son. In the third clause, he advents to a power of disposal 
which he had in case of his son dying without issue ; and, in 
order to tie down the devise to this, he raises, as it were, a fence 
round them, by the words « not hereinbefore disposed of. The 
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counsel for the Defendant have avoided treating on these words, 
but they make an end of the case: they say, and truly, the 
estate tail given by implication by the third clause, would be an 
estate tail general, not in tail male, but that does not advance 
the argument, for the eflFect of the enlarged estate tail, supposed 
to be given to Sir LL Bromley by the will, would only be that 
by implication his daughters would take before the estate for life 
limited to Mrs. Rickards. It is not shown how the two clauses 
are repugnant or contradictory. There is a wide difference be- 
tween a mere mistake and a repugnancy. This third clause is, 

I give all my estate which is situate in the county of Derhij 
and the county of the town of Nottingham^ and which I have 
not before disposed of ; ” it happens that the testator has no 
estates in certain of the enumerated counties, except such lands 
which he had before disposed of^ therefor^ none in those coun- 
ties passed by this devise. To transpose the clauses, would 
make this a wholly different will. The question would then be 
wholly different, namely, whether an express devise, fallowing 
an estate by implication, will revoke it ; whereas the question 
now is, whether an estate by implication following an express 
devise, will revoke it. In Goodright v. Goodridge^ the very point 
occurs, for there was given to the wife a precedent express estate 
ill the lands, yet the wife enjoyed for her life, and it is not even 
mooted that the implied estate tail to Richard the son, revoked 
the devise to the mother of all for her life, and one acre in fee. 
The disposition of the personalty found by the amended case 
does not aid the Defendant. If the testator’s peculiar expres- 
sion of his “ estates personal” did not mean those lands in which 
he had a chattel interest, but mean all his personal property, 
that disposition falls witliin the same reasons as the real estate. 
But in the third clause there is this difference, that there he gives 
all his messuages, &c., not hereinbefore disposed of, but he 
gives lall his personal property without any such restriction. 
And if the words ‘'not hereinbefore disposed of” do not govern 
the whole, the Defendant’s argument, drawn from the personal 
property, does not advance his case. 

Cur. adv. mlt. 

The following certificate was afterwards sent to the Master of 
the Rolls: 

This case has been argued before us, we have considered it, 
and are of opinion that Elizabeth Rickards^ late Elizabeth Lestci'^ 
otherwise Eduwds^ took under the will of Sir G. Vauncefote an 
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her natural life, 
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will away any 
part or propor- 
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of by his wife, 
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and the heirs of 
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ever : Hold that 
wife had a 
power of ap- 
pointment over 
the whole resi- 
duary estate. 


estate in fee in the itiessuages^ land, and tenements of the devisor 
in the county of Derby ^ and in the town and county of the town 
of Nottingham, subject to the payment of the debts of the devisor, 
his funeral expenses, and legacies of twenty guineas each, given 
by him to Jonas Bettison and the Rev. Ralph Heathcote. 

V. GibUs. 

R. Dallas. 

J. A. ParR. 

J. BurRough. 


Cooke and Wife v. Farr and and Others. 

was a case directed by the Vice Chancellor for the 
opinion of this Court ; the facts were these ; 

John Sanders being seised of certain real estates in Jamaica, 
atid possessed of a considerable personal estate in Jamaica and 
England, made his will in writing, at Jamaica, dated 27th May, 
1811, duly executed in the presence of, and attested by, three 
witnesses, and thereby, after giving certain pecuniary legacies, 
All the residue of what he should die possessed of, or in ex- 
pectancy, of what nature or kind soever, in that or any other 
country, he devised and bequeathed to his wife E. Sanders, for 
her natural life, reserving to her full power to will away any 
part or portion of his said residuum at her decease ; and after 
that period, he devised and bequeathed the said residue and re- 
mainder of what was undisposed of by bis wife, to his daughter 
Sophia Cooke (the Plaintiff), to her and the heirs of her body 
for ever. Blit in case of her death without issue, or in case of 
the death of her child or children, he then devised and be- 
queathed the said residuum with all the interest, profits, and 
increase, to B. Farrand, the Defendant, to him and his heirs 
for ever. And the testator appointed his wife executrix, and 
jB. Earrnnd, R. Bayley, and J. Rowe, three other Defendants, 
executors of that his will : the testator died in April, 1812, ih 
Jamaica, leaving the Plaintiff^ Sophia Cooke, his only child and 
heiress at law ; the Defendants R, Bayley and J. Rowe proved 
the will in Jamaica, and the Defendant JL Farrand proved the 
will in England. E. Sanders made her will in writing, dated 
31st January, 1813, and executed in the presence of, and attest- 
ed by, three witnesses, and thereby, aftet giving certain effects 

specifically. 
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specifically, she devised and bequeathed all her real estate,, and 
all the residue and remainder of her personal estate and effects, 
in England^ the West Indies^ or elsewhere, of what nature or 
kind soever the same should be, w'hereof she had the power of 
disposing by virtue of the will of J. Sanders^ or otherwise, after 
payment of her debts, funeral, and testamentary expenses, unto 
and to the use of the Defendants, 2?. Farrand^ J, Caihcart, and 
22. Oldershwvoy their heirs, executors, and administrators, accord- 
ing to the different natures and qualities thereof respectively, 
upon the trusts therein mentioned, and she appointed the last 
named Defendants her joint executors. E. Sanders was dead ; 
the Defendants, B. Farrand^ J. Cathcarty and 22. OldershaWy had 
proved her will. The question was, whether the power given 
by the will of J. Sanders^ over his real and personal estates, to 
his wife E. Sanders^ was or was not well executed by the will of 
E, Sanders^ and whether the Plaintiffs, Cooke and wife, in her 
right, or the Defendants, B. Farrand^ J. Cathcart^ and 22. O/- 
dersha*is)^ took any and what estate or interest in the real and 
personal estates of «7. Sander by virtue of the wills df J. and 
jE. Sanders^ or of either, and which of them. 

This case was argued in Easter ievm^ 1816, by Serjt., for 
the Plaintiffs. Two rules of law are applicable to the construc- 
tion of wills, which show that the Plaintiffs are entitled to an es- 
tate tail in this property. The first is, that the intent of the tes- 
tator, when discoverable, shall prevail. The second is, the Court 
will advert to every part of a will to see what the intent isi The 
intent here is clear, not to give to the wife the whole property of 
the husband, and completely to disinherit the daughter ; if the 
testator intended to give his wife every thing, the words, to the 
daughter and the heirs of her body, would have been omitted. 
•If the wife was to have the absolute ownership, the estate to her, 
for her natural life, would not have been introduced. This is an 
illiterate testator, but his meaning is clear; as he thought it bet- 
ter to give his wife some control over the daughter, he gives the 
wife, after her estate for life, the power of giving any part or pro- 
portion. A part or proportion cannot mean the whole, it is 
contra-distinguished from the whole ; therefore if a power be 
given over part, it cannbt be a good execution of the power to 
dispose of the whole. There is a clear intent in the testator to 
give a vested interest to his daughter, subject to the power of his 
wife to dispose of some inconsiderable part. It never could be 
his intent to make his daughter a beggar, and give a power to 
VoL. VII. H 1 his 
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his wife to dispose of the whole. In the cases on powers, a dis-^ 
finetion has been made, where the excess of appointment can be 
ascertained, there the appointment is void only pro tanto^ if the 
excess cannot be ascertained, then it is void for the whble. Alex- 
ander V. Alexander {a). Here, if there be an excess, it is, from 
the terms of the will, impossible to ascertain where the excess 
is, and the appointment is altogether void. 

Le7iSi Seijt., contrdy insisted that the power extended to the 
whole. This Court could not regulate the discretion of the ap- 
pointor. The doctrine of illusory appointments was wholly 
inapplicable, as Mansfield^ C. J., observed in Morgan v. /Swr- 
7nan{b), He admitted the doctrine of Alexmider v. Alexandci'^ but 
denied that there was any excess here, therefore the appointment 
needed not the aid of such a severance ; no limits are defined to 
the appointor’s power. 

Best^ ill reply. No limits being defined, the power is void for 
uncertainty, for it is clear the testator meant the power not to 
extend to the whole. The consequence, that by the Defendant’s 
construction, the wife has power to disinherit the child, is a 
strong argument against the improbability that such was the tes- 
tator’s intention. 

The Court observed, that the case entirely turned upon the 
question, whether the power extended to the whole estate ; for 
if it did not extend to the whole, the execution was clearly void ; 
if it did, the execution was good ; and therefore Alexander v. 
Alexander did not apply, for in that case it was clearly ascer- 
tainable how great was the excess of tlie power. 

The following certificate w\as afterw^ards sent to the Vice- 
Chancellor ; 

This case has been argued before us : we have considered it, 
and are of opinion that the power given by the will of John 
ders over lus real and personal estates to his wife Eleanor San^ 
dersy was well executed by the will of the said Eleanor Sander's : 
and consequently that the Defendants Banks Farrandy John 
Cathcart^ and Robert Oldershaw take the whole of the real and 
personal estates of the said John Sanders^ by virtue of the said 
will of the said Eleanor' Sanders^ upon the trusts therein men- 
tioned. V. Gibbs. 

R, Dallas. 

J. A. Park. 

J. Burroug^h. 

(4i) iJ.rw. jun. 644. Ante, 1. 289, 

Melvill 
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Melvill V. Glendining and Another, Bail of Coombe. 

J^ESTf Serjt*, had obtained a rule wwi for exonerating the bail, 
upon the ground that the Pladiitilf had given time to the 
principal, by taking from him certain bills of exchange. 

Vaughan^ Serjt., showed cause upon long affidavits, the sub- 
stance of which was, that the bills were agreed to be taken with- 
out prejudice to the Plaintiff's proceeding at any time. 

Best endeavoured to support his rule, upon the ground that 
the Court could not discharge it, without overturning the nume- 
rous authorities of former decisions exonerating the bail. 

Gibbs, C. J. The Court is not about to lay down any new 
rule, but to act on the aiilhority of cases that have been decided, 
not in the least passing beyond the liiuits of those authorities. 
The doctrine was first introduced in Courts of equity, that if the 
creditor gives time to the original debtor, the surety is dis- 
charged. It was founded on this principle; that every surety 
lias a right to come into a court of equity, and require to be 
permitted to sue in the name of the original creditor. If the 
creditor gives time to tlie original debtor, he thereby prevents 
the surety from using his name with effect. The courts of law 
have held with respect to bail, that the bail are entitled to sur- 
render ihe principal at any time, whenever the Plaintiff him- 
self would not bo precluded from taking or proceeding against 
him. If the creditor gives time to the principal, the creditor 
cannot during tiiat time take or proceed against him, neither 
during the same period can the bail, who are therefore dis- 
charged. In this case, bills of exchange are given, and it is 
agreed, as it is said, that the Plaintiff' should not proceed against 
the original Defendant, unless it should appear that the bills 
failed to be duly honoured. On the other hand, it is positively 
sworn that it not only was not agreed that the Plaintiff should 
not proceed while the bills were running, but that it was ex- 
pressly agreed that the Plaintiff* was to be^at liberty to proceed 
during that period. It is said, and is not wholly incredible, that 
the Defendant said, ‘‘ Proceed against me, or not, as you please ; 
I throw myself on your mercy; but, to induce you not to pro- 
ceed, I put these securities into your hands.” The Plaintiff ex- 
pressly swears, that he never made any agreement to^give time. 

The 
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The Plaintiff, therefore, not having ever given time to the t)e^ 
fendant, has never precluded himself at any moment from pro- 
ceeding against the Defendant, and having never precluded him- 
self at any moment from so proceeding, the bail were never at 
any time prevented from surrendering the Defendant ; conse- 
quently, they would have been warranted in surrendering him 
at any time of this transaction, and therefore they are not there- 
by discharged from their liability. But, as this transaction 
might well mislead the bail, if unexplained, the rule must be 
discharged without costs. 

Rule discharged. 


MEMORANDA. 

IN Trinity vacation, Arthur Onsloyo^ Esq., Serjeant at Law, 
was appointed one of his Majesty’s Serjeants at Law. 

In the same vacation Samuel Marryatt^ of the Middle Temple, 
and John Oumey, of the Inner Temple, Esqrs., were appointed 
to be of the number of His Majesty’s Counsel in the Law. 


END OF TRINITY TERM. 
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Smith v. Horlock and Others. 


following is the substance of a case stated for the opinion 
of this Court by an order of the Court of Chancery : 

Holled Syniih being seised in fee of (among other real cstotes) 
an estate at Bitfeswell^ in the county of Leicester^ in the occu- 
pation of Joseph TilUy^ by his will dated 30th June 1795, and 
duly executed and attested to pass real estates. As to that his 
messuage lately erected in the common field of Bittes^mill^ called 
the Mill Fields with all outbuildings, yards, gardens, and 


Devise of land 
to the testator’a 
son r. G. Smith 
for life, and 
after his de- 
cease, to the use 
of all the chil- 
dren of the body 
of his said son 
lawfully issuing 
(but exclusive 
of his eldest 
son, in case of 


there being two 

or more such children besides him,) their heirs and assigns for ever, as tenants in common ; but m 
case his said son should depart this life without leaving any lawfully-begotten child or children, or 
issue of any such child or children, then, after his decease, to the use of the testator’s daughters in 
fee, 71 G. Smith suffert d a recovery, and devised : Held that T, G. Smith had, at the time of de- 
vising, only an estate for life. 

Devise that his executrix should borrow as much as was necessary to satisfy all demands, and repay 
it out of the money arising from rents during the minority of the testator’s two children, and 
George. He bequeathed all his property, both real and personal, to be divided equally between his 
two children, allowing that bis son George should take, as a part of his share, the testator’s farm at B, 
excepting the house and land which he bought of his father’s trustees at B, together with the furniture 
thereof he left to them in common, and to the longest liver in fee-simple, and that his children should 
be put into their respective shores of the rent received during their minority, as well as their shares 
of landed property, when they should attain their respective ages of twenty-one years, died 

living the testator; Held that the son George took all the testator’s property, both real and perB0nal> 
and all his estate and interest therein. 

VoL. VII. K orchards 
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orxihards thereunto belonging, then in the occupation of J. 
Tilley^ and also lhat plot of new inclosed ground lying in the 
same field, whereon the same buildings then stood, and con- 
taining eighty acres, eight perches, then divided into several 
closes, and also all those several other closes lying in the same 
field, being part of an allotment to the testator on the lute in- 
closure of the open fields of Bittesioell^ and which, together 
with the other part thereof then in the occupation of J. HaW'^ 
JcinSi contained 105 acres, 2 roods, 31 perches, all which pre- 
mises were then in the occupation of J. Tilley : he devised the 
same to J, Gaunty T PaceSy and J, Paiiiy and their heirs, to 
the use and intent lhat Mrs. Forster might, during her life, 
receive thereout one annuity of 30/., (payable as therein men- 
tioned, with a power of entry and distress, &c.) and so sub- 
jected and charged, to the use of the testator’s son Thomas 
Grace for liis life, and after his decease to the use of all the 
children of the body of his said son lawfully issuing (but ex- 
clusive of his eldest son, in case of there being two or more such 
children besides him), their heirs and assigns for ever, as tenants 
in common, and not as joint tenants ; but in case his said son 
should depart this life without leaving any lawfully begotten 
child or children, or issue of any such child or children, then, 
after his decease, to the use of the testator’s daughters, Ann 
Smith and Mary Smithy and their heirs, as tenants in common. 
The testator died on 8th July 1795, without altering or revoking 
his will, leaving his son Thomas Grace Smith and five daughters 
surviving him, G. Smithy immediately after the death of 
the testator, entered upon the estate at Bitteswlly in the occu- 
pation of J, Tilleyy and received the rents thereof to the time of 
his death. In his lifetime he suffered a recovery of the estate 
at Bittcswelly so in the occupation of J, Tilleyy to the use of 
himself in fee ; and afterwards, on IQth Octohery 1800, by his 
will duly executed and attested to pass real estate, devised his 
estate at Enderby to be sold for the benefit of his creditors : if it 
was not sufficient, his will was, that his executrix should borrow 
so much as was necessary to satisfy all demands, and repay it 
out of the money arising from rents received during the minority 
of his two children George and Ann Smith. His will was, that 
his sister Mary Athot'pe should receive 200/. out of the aforesaid 
rents, in consequence of the trouble he hoped she would take 
in the education of his children. He empowered his executrix 
to borrovi^ upon mortgage, if she should not have enough 

w’ithout, 
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without, sufficient money to buy his son Geoi'ge Smith a cor- 
iietcy of horse : he bequeathed all Iiis propertj^, both real and 
personal, to be divided equally between his tw'o children, 
allowing that his son George Smith should take, as a part of 
his share, the testator’s farm at Bittemellt in the occupation of 
J. Tilley^ excepting the testator’s house and the land which he 
bought of his father’s trustees at BittcsrjjcU^ [the word which” 
had here intervened, but it was cancelled, and over it were 
interlined the words ‘‘together with the furniture thereof^”] 
he left to them in common, and to the longest liver, in fee- 
simple; furthermore, his will was, that his children Ann and 
George Smith should be put into their respective shares of the 
rent received during their minority, as w ell as their shares of 
landed property, w hen they should attain their respective ages of 
twenty-one years. The house and the land w^hich Thomas Grace 
bought of his father’s trustees at Bittes^elly wrere no part 
of the property in the occupation of J*. Tilley, T, G. Smith 
died on \5i\\ Januaiy^ 1812, without altering or revoking his 
will. Ann his daughter died in his life-time, under the age of 
twenty-one years, and she and her brother George Smithy who 
is nowr living, were illegitimate children of the testator, 71 G. 
Smithy who died a batchelor. The questions were, 1. What 
estate the testator 2\ G. Smith had at the time of making his 
will, and his death, in such part of the Bittesxoell estate, therein 
described to be iji occupation of J, Tilley^ as was not purchased 
by him of his fatlier’s trustees ? 2. What estate or interest 
the Plaintiff G. Smith took in the whole, or in any, and what 
part, of the real and personal estate of 2\ G. Smith under his 
will? 

This case w'as twice argued, first, in Michaelmas term 1815, 
hy Copley^ Serjt., for the Plaintifl^ and Vaughan^ Serjt., for the 
Defendant, and again in Easter term 1816, by Lens^ Serjt., 
for the Plaintiff, and Shepherd^ Solicitor- General, for the 
Defendant. 

Arguments for the Plaintiff. 71 G. Smith took an estate for 
life, with a contingent remainder over to his younger children, 
as tenants in common, in fee, with another Contingency in favour 
of the two daughters of the testator, which did not take place. 
This double concurrent contingency has been called a contin- 
gency with a double aspect. By suffering a recovery, 2\ G. Smith 
destroyed the contingent remainders. If so, he had a powder of 
disposing by will, and the estate passed to the Plaintiff G, Smithy 
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by his devise to his two children as tenants in common, with be- 
nefit of survivorship to the longest liver. The principle is stated 
by Lord Hale in Purefoy v. Ttogers {a) ; “ where a ^contingency 
is limited to depend on an estate of freehold, which is capable of 
supporting a remainder, it shall not be construed as an executory 
devise, but a contingent remainder only.” It is only for neces- 
sity, that a disposition of this kind is held to be an executory de- 
vise, when it does not fill within the usual rules of limitations of 
real property. The case of Goodright v. Dunham {JO) is ex- 
tremely similar to this; the argument of the Plaintiff’s counsel 
adopted by the Court there was, that if the first remainder be 
contingent, the remainder over must be contingent also, for there 
cannot be a vested remainder after a contingent remainder in 
fee : for by the first contingent remainder, the whole estate is 
gone.” Loddington v. Kyme {c) was cited, as hardly distinguish- 
able from that case. These fees, it was said, were not like one 
fee mounted on another, but either one of them was to take effect. 
It was observed, that if the son took an estate tail, it would do 
as well for the Defendant, for then the entail would be barred 
by the recovery ; so is it here. Doc^ Lessee of Brenxm^ v. Holmes 
{d)^ w'as also cited as applicable. There the testator devised to 
his son for life, remainder to the heirs male or female lawfully 
to be begotten of the body of his said son. In Goodright v. 
Dunham^ it was not argued that it w^as an executory devise, but 
it was attempted to cut down the word heirs to an estate tail, 
construing it as heirs of the body. But Lord M.an field says, 
none of us have a doubt but that both are contingent re- 
mainders.” This case has been followed in Doe^ d, Gillman^ 
V. Elvy (6'), Doc V. Burnsall {f\ Demi^ on Demise of Webb^ v. 
Pucky (g), Doc^ on Demise of Comberbach^ v. Perrin (A), Ives v. 
Legg (/), which are all founded on Goodi'ight v. Dunham^ and 
Loddington v. Kyme, In all of them the Court proceeds on the 
principle above laid down. The only question is, whether there 
are in this case any distinguishing words ; if there be, they must 
be the words, issue of any such child or children.” It will 
probably be contended that it is to be construed as an estate tail 
to the children of T, G. Smith, and that if so, the remainder to 
the daughters is a vested remainder,# and not barred by a reco- 
very. For if an estate be given to a man and his heirs generally, 


(a) 2 Saund. 388. {d) 2 BL 777. and 3 Wils. 237. and 241. 

(b) Dovg. 264. (e) 4 East, 313. 

(r) 1 Salk:n^. S. C. 3 Lev, 431. 

(0 3 Term Rep, 488. n. 


(/) 6 Term Rep, "SO. 
(g) 5 Term Rep, 299. 
{h) 3 Tern Rep, 48. 
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and thore be a limitation over in case he die without issue of his 
body, that reduces the heirs general to mean heirs of his body. 
It is a question, whether this devise does not mean heirs living 
at the decease of T. G, Smith. If the language were, in case 
my son shall die without leaving behind him any child or children, 
or issue of any child or children, and had stopped there, it might 
mean, living at his decease, and fall within tl)e case oi Porter v. 
Bradley (a\ where the.words “ behind him” made the distinction* 
Keilly v. Fowler (Z>), and Boe^ on Demise of Sheers^ v. Jeffeiy [c). 
All hold, that where any trifling circumstance aids that con- 
struction, the meaning may be confined to a dying without issue 
living at the death of the tenant for life. Fairfax v. Heron (d), 
is the first case in which the word ^Meave” without more, con- 
fines the failure of issue to the time of the decease of tenant for 
life. Here, in like manner, the limitation over, is to take effect 
from and after the decease of the tenant for life. Lord Mans- 
feld says, tlie word heirs cannot have tw’o meanings in different 
parts of the same will : that is too strong a proposition ; but the 
same word shall not have two different meanings in the same in- 
strument without a necessity. Here the defendant’s construction 
calls on the Court to give two different interpretations to the 
word issue, to support it. If the Court should deem that there 
is any estate tail in this case, the Plaintiff’ is in a condition to 
contend that T. G. Smith took an estate tail, in order to carry 
into eff’ect the testator’s general intent ; for if not, the portion of 
either of the tenants in common dying, would go over to a 
stranger from the other children of 7’. G. Smith : the intent, 
however, is clear that no part of it should go over, while any 
issue of T. G. Smith remain : the general intent must prevail, 
though the particular intent be thereby defeated. Doe^ d. Coclc^ 
V. Cooyer (^), Robinson v. R.ohinson {f\ Doe v. Apylin (g). Doe 
V. Smith (/z), are in point. It is so in all cases where there are 
tenants in common with remainder over, and without cross re- 
mainders. The Courts have said, we cannot imply cross re- 
mainders between more than two, and there may be more than 
two issue ; therefore an estate tail must be given to the father. 
In Doe V. Cooper^ the words from which it was attempted to 
imply cross-remainders were the same as here, and the argument 
did not prevail. In Doe v. Abey (/), there was an instance of an 

(a) 3 Term Rep, 143. (rf) Free, in Chan. 67. (g) 4 Term Rep. 8«. 

{b) Wilrruyty 298. (<?) 1 East, 229, (Ji) 7 Term Rep. 531. 

(r) 7 Term Rep, 589. (/) 1 Burr. 38. (0 1 Maule ^ Selw, 428. 
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estate in common, with benefit of survivorship. In "Furze 
Weeks {a\ it was held a joint tenancy. Therefore, T, G. Smith 
either took an estate for life with contingent remainders over, 
which he might bar, or an estate tail, which also he might bar 
by bis recovery. As to the second will, there can be no autho- 
rities on it. It is all rendered intelligible by putting in a pa- 
renthesis the words ‘‘ excepting the house and land which I 
bought of my father’s trustees at Bittcswell^ together with the 
furniture thereof.” 

For the Defendant it was argued, that T. G. Smith took only 
an estate for life, and that there was a remainder in tail, ex- 
pectant on his decease, to all his children except the eldest son 
(supposing there should be two or more besides him), as tenants 
in common, with cross remainders, with a vested remainder in 
fee to the daughters ; and if so, the recovery suffered by T. G. 
Smithy the tenant for life, would be inoperative to cut off the en- 
tail. No one could purposely have worded the will more directly, 
to prevent the first taker from taking more than a life estate. 
First, it is devised to him for life. There are many instances 
w here that estate is enlarged, but here, if the first taker’s estate 
were enlarged, there are three clear intents frustrated. 1. The 
eldest son w’ould be let in as heir in tail, whom the testator has 
excluded by express wrords. In addition there is the circum- 
stance of a tenantcy in common . The doctrine of seeing a fan- 
cied general intent to control the particular intent, has been car- 
ried much too far. In SoiUhhy v. Stonehouse a will, made by 
a feme covert w'ith power to appoint, devised to my husband 
for life the profits of my estate at B. and C., and after the death 
of my husband, I give my said estates to my children, if I should 
leave any, to survive me, but in case I should leave no such 
child or children, nor the issue of such child or children, and 
after the decease of my dear husband, I give the said estates to 
J, Hutton^ making him hereby sole heir of this my will.” The 
question was, whether the children took a fee, or whether there 
was an estate tail with a vested remainder in fee to Hutton, It 
was held clear by both sides, that my said estates” were suffi- 
cient to carry the fee. She left a child who survived her, and 
died an infant. It was insisted on for the Plaintiff (the heir at 
law of the appointor), that the child took an estate tail, but that 
the fee did not pass either to the heir, or to Hutton, The uncle 
insisted that the infant took an estate in fee, as under a devise 

(a) 2 Uq, Ahu 90. pL 5. (6) 2 Ves. 611. 

of 
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of a fee with a double aspect, according to Loddington v. Kymc. 
Lord Hardwicke was clear that the child took an estate tail by 
this, though an imperfect will ; he cites Forth v. Chajwian (a). 
Lord Hardwicke^ there too, considered whether the children 
would take joint estates, and he says, if they took a fee, they 
must have taken as joint-tenants, and he states the difficulties 
attendant on such a construction. It is part of the PlaintifI’ ^s 
argument for an estate tail to the father, that if estates tail ai‘c 
given to the cliildren, and the remainder over is limited only 
on the decease of all the children without issue, if there be three 
or more, and one dies without issue, nothing in the will gives it 
over to the other children, nor yet to the daughters, who are to 
take mdy on failure of all the son’s children. If the children of 
1\ G, Smith take as joint-tenants, it removes that difficulty, for 
the survivor would take the whole, and it is j)rovidcd how the 
parts of those who die shall be disposed of. If this be a con- 
tingent fee to the children, it cannot be argued for a moment 
that there can be a vested remainder over. The rule against 
implying cross remainders between more than two lias been long 
since relaxed, especially in the case where the limitation over is 
of the whole estate, which circumstance alone has been deemed 
sufficient to raise the presumjuion. Where the testator’s intent 
is that the whole estate is to go over together, cross I’cinainders 
shall be implied in the mean time. In Doc, Lessee (f Gorges^ v, 
Webb {1))^ it was held that wherever an intent was l.o be collected, 
that there should be cross remainders, though not said in ex- 
press words it should be so. And in v. .Hunisally Lord 
Kcnijon himself inclined to that doctrine, and agreed that cross 
remainders might be implied between more than two. No rea- 
son why they may not be implied between three or more, was 
ever given, except the insufficient one, that it would create con- 
fusion in calculating the shares. Here it is intended that all 
should go over together, and that Ann and Mary Smith w^erc 
to take the whole, or none. It is objected, that the Defendant’s 
construction uses the word issue in two senses. There is no 
ground for the j cmark : the immediate offspring of T, G. Smith 
are called children, a designatio x^ersonis^ ftnd all the descendants 
of the children are comprehended under the term issue ; if a son 
of T. G. Smith were to die leaving issue, that issue would stand 
in loco pareiitis^ and take per stirpes. If the estate for life to 
T. G. Smith were omitted, and supposing this were merely a 
{ a ) 1 l \ U rns . 663. { h ) Ante , 1.234.’ 
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devise to the child of T. G. Smith in fee, and afterwards over in 
default of issue of that child of T. G. Smith, it is the ordinary 
case of a fee, cut down to an estate-tail, by the words, with- 
out leaving issue” of such child, after the devise to him and his 
heirs. The testator’s object was, to give T. G. Smith an estate 
for life ; to give his children and the issue of his children to the 
remotest posterity estates-tail, and in the event of their failure, 
then over to his two daughters. In this point of view it does 
not controvert Loddington v. Kyme, but falls within Southby v. 
Stonehouse, and Doe, on Demise of Barnard, v. Reason (a). In 
the latter case it was held an estate-tail in the children, with a 
vested remainder in J. H. There the estate-tail in the children 
was created by the words, in case my said niece shall die with- 
out issue of her body, then living, or in case all such issue shall 
die without issue the decision was, not that the children took 
a fee, but a vested remainder in tail, created by the word 
issue” used afterwards : it might as well be said, that the word 
‘tissue” was used in two senses there, as children of children, 
and descendants of them. Wealthy, on Demise of Manley, v. 
Boswell (i). Devise, in case my son T. M. happen to die before 
he is married, my will is that my lands shall descend equally to 
my two daughters and their heirs, and if they die unmarried, 
or there be no issue of their respective marriages, then to my 
nephew. It was held that the daughters took an estate-tail. 
So, in Romilly v. James {c), which point the Court expressly 
decides, the estate in fee first given is narrowed down to an 
estate-tail. Tenny, bn Demise of Agar, v. Agar (d). Devise to 
John Agar and his heirs for ever, of a certain part of the estate, 
and of nine other closes, on condition to pay the testator’s 
daughter, Eliz. Agar, 12L per ann,, “ and in case my son and 
daughter both happen to die without having any child or issue, 
then to my nephew Richard Agar though the estate first given 
to J. Agar was to him and his heirs, yet as the subsequent words 
were “ in case he shall die without having any child or issue,” 
that made it an estate-tail, not an executory devise over on a 
contingency with a double aspect; but a remainder. If any 
number of limitations be in a course of succession, (for there can 
be no succession after a fee,) they are all contingent remainders, 
and not executory devises. Goodright v. Dunham is in one view 
an authority for the Defendant; for the words were there stronger 

(a) 3 WilU, 242. (c) Ante, VI. 263. 

(A) Cas* temp. Hardw, 258. {d) 12 East, 253. 

to 
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to give J. Lamingi than here to give T. G. Smith, an estate-tail^ 
viz. in case J. L, (the tenant for life) die without issue.” All 
the cases cited, or to be found, turn on the event of the first 
taker, the ^devisee for life, dying without issue, or without 
leaving issue ; and wherever it is to go over oh his not ** leaving 
issue,” that makes him tenant in tail, though he had before a 
vested estate of inheritance. In Doe v. Bumsall {a) there was 
not merely the indefinite failure of issue, there was the dying 
Under twenty-one. Here the failure of issue, is, of any issue to 
the remotest posterity. This is a clear vested remainder in the 
daughters of the testator, who were in esse at the time, subject 
to be devested, as the sons from time to time were born. It is 
a criterion, that if both the limitations may vest, it cannot be a 
contingency with a double aspect, or concurrent remainder. No 
doubt, if a son of T. G. Smith had been born, the estate would 
have vested in him. Mr. Fearne {b) comments on the case of 
Gulliver v. Wicket (c) (which was a devise after the testator’s 
wife’s death to such child as she was then enceinte with, and the 
heirs of such child, but if such child should die under twenty- 
one years, leaving no issue of its body, the estate to go over) ; 
if the child there were never born, then the remainder over was 
to vest ; if the child were born, then the fee was to vest in the 
child, but if the child were born, and died under twenty-one, 
both would vest, which can never be true of a contingent re- 
mainder. Mr. Fearne observes, that it was good as an executory 
devise, because it was to take effect within the time the law pre- 
scribes, if at all, and that the number of contingencies was not 
material, and the Court were obliged to confine those words to 
the time of the decease of the life in being, this, therefore, would 
»be a good executory devise according to Gulliver Wicket. It 
may be good as an executory devise, though there are preceding 
estatee capable to support it as a contingent remainder. Doe, 
Lessee of Gilman^ v. Flvy is subject to the same answer as Gbod^ 
Wright V. Dunham. There H. G. took only an estate for life, 
with remainder over if H. Gilvey, not if the children, shall have 
no issue, and the distinction is taken by Lawrence, J. In the 
judgment, he points at it directly, and says the limitation over 
is in default of the persons themselves, and not of their heirs. 
The words “leaving any lawfully begotten issue,” do not mean 
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at any particular time, but a general and indefinite failure of 
issue. Forth v. Chapman has always been considered as a great 
leading case, and in Crooke v. Devandes («), it was much consi- 
dered by Lord Eldon^ Chancellor, who says he had heard it cited 
for years, and by Lord Kenyon himself, and never knew it 
shaken. As to the second unintelligible will, the words ‘‘pro- 
perty real and personaf' would pass the fee to the two children 
as tenants in common, and if one had died after the testator’s 
decease, the whole would have gone to the other. But not so 
here, although it is said that there are words here, which show, 
that the testator, though he has created tenants in common, has 
added the benefit of survivorship. Bagwell v. Djy {!)). The 
devise to G, Smith must be construed by taking out of the will 
all except that which is intended to be devised. The exception 
is difficult to understand : it must be excepted out of something 
in which it was included ; the cxccptcd part never was in the 
occupation of Jos. Tilley, therefore it could not be excepted out 
of the land in the occupation of Jos. Tilley, It could not mean 
any thing else, but to except it altogether out of the will : if it 
be read thus, that lie “bequeaths all his property real and 
personal to his two children, provitled that Geo. Smith take the 
farm at B. in the occupation of J. Tilley : 1 leave to them in 
common, and the longest liver in fee-simple;” the will is insen- 
sible: but the interpolation of the word “which” after the 
words “furniture thereof,” makes the whole intelligible. Then 
the effect of it is, “ one part I devise to rny children, as tenants 
in common, the other part I devise to niy children, as tenants 
ill common, with benefit of survivorship.” The testator knew 
what would, and what would not survive, as appears by his will. 
Why should he insert any exception at all, if he did not wish to 
give this part diflerently from the rest ? His meaning is, as 
to the house and the land which belonged to my lather’s trus- 
tees, I mean that the longest liver should have them by sur- 
vivorship.” The word “ which” at first stood in the original 
will following the description of the house ; then the testator 
struck out the word “ which,’^ in order to interline the w ords 
“ together with the furniture thereof,” but accidentally omitted 
to replace the word “ which” after them, as he intended to do. 
But supposing the word “which” omitted, it is intelligible, 
though not good grammar. If the defendant’s argument on 

(a) 9 Fes. 195. 203,. (b) 1 P. lims. 700. 

the 
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the first will is right, nothing devised by the first will pass by 
the second ; but as to the other property devised by the second 
will, G. Smith took only one moiety of what the testator says he 
bought from his father’s trustees. 

Arguments in reply; In Doe v. Cooper the words ** the same 
premises” were held not to carry cross-remainders, and none 
can be implied here. But cross-remainders would not help the 
Defendant, for if there were four children, three sons besides 
the eldest, and the three die without issue, leaving the eldest, 
no cross-remainder to the eldest would arise, yet the estate 
would not go over, because there is still a cl^ild, and may be 
issue of a child. Gulliver v. Wicket does not apply (and it is 
stated in Wilsou that three Judges of this Court held the con- 
trary). It was unnecessary there to decide whether it was an 
executory devise or a contingent remainder; and the Judges 
do not affect to decide it: if any estate were given, it sufficed* 
These are both equally contingent remainders. One or other of 
them must start at the decease of T. G. Smith : either is equally* 
supported by tlie estate for life of T. G. Smith, This is a per- 
fect example of a contingency with a double aspect. Doe v. 
Reason is referred to, only for the strong terms there used, 
to show how clearly it was intended that there should be a 
general failure of issue, a studied care that it should be manifest. 
That therefore is not like this case, where from the solitary 
introduction of this word ‘‘ issue” in one clause, the whole con- 
clusion is to be built, that the estate is not to go over on the 
failure of the children and grandchildren at the decease of the 
first taker, but in failure of issue generally. The case of 
Souihhy v. Stonehouse is not applicable to the present case, 
where the Plaintiff contends that it is necessary to give an 
estate-tail to the first taker, because those coming after take in 
common. In Souihhy v. Stonehouse^ the Lord Chancellor lays 
great stress on the inconvenience of the joint-tenancy in fee, and 
all his reasons turn on the inconvenience of survivorship, which 
do not apply here. Wealthy v. Bosvill does not resemble this. 
The Defendant’s counsel in vain deny that they use the word 
‘‘ issue” in a double sense. If the latter words, ‘‘ issue of any 
such child,” had not been here, this would have been precisely 
the case of Goodright v. Dunham. Those words being here, if 
the testator meant that any issue of the children should take a 
fee, there is no difficulty in it. The Court will, if they can, 
avoid that construction which would leave one of the issue of 
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jT. G. Smith wholly unprovided for ; namely, in case one of the 
children should die, living T. G, Smithy and leaving a child; 
but whatever that hardship be, that unprovided grandchild 
would no more take an estate-tail on the Defendant’s con- 
struction, than take the fee on the Plaintiff’s construction. The 
testator has introduced the word issue” into the second' clause 
only, and not into the first, and if issue” means grandchild, 
whether he has used it so effectively as to enable that grand- 
child to take, or not, yet it will not cut down the fee before 
created. Tenny v. Agar bears no analogy to this case. It is 
alleged, that in all other cases the estate is to go over on the 
decease of the first taker without issue ; here, on the decease 
of the children of the first taker without issue. What distinc- 
tion this makes, is not intelligible : the question is, who takes 
the estate- tail ? It is a pretitio principii^ to say it goes over on 
the extinction of the issue of the first tenant in tail ; the whole 
question is, whether they are tenants in tail or not. If it be 
an estate-tail, the remainder is a vested remainder, because 
there remains some portion of the fee to be given. The words, 

leaving issue,” mean an indefinite failure of issue, and then, 
there is no tendency in tail, and the contingent remainders are 
destroyed ; but if it be a tendency in tail, it is barred by the re- 
covery. As to the will of T. G. Smithy it may be inferred from 
the testator’s striking out the word “ which,” that it ought not 
to be there, and was purposely cancelled ; and the argument is 
stronger for its absence, than if it had never been there. It is 
said, there is no reason why the testator should except the house 
bought of bis father’stru stees out of the operation of his will. 
There may be none, there is none apparent, but the testator 
Jhas done it, and the consequence is, he dies intestate as to that 
part. This brother and sister being illegitimate, could not 
succeed to each other, and therefore there was a reason, why 
he should give them an estate in common, with a clause of 
survivorship. The parenthesis alone makes it intelligible. 
Grammar must at all events be violated. At least, it is an ill- 
formed sentence ; but there is no case, where a word struck out 
by the testator, has been replaced by the Court. 

Cur. adv, vult. 

The following certificate was afterwards sent to the Court 
t)f Chancery. 

This case has been argued before us : we have considered it, 
and are of opinion, 

First, 
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First, That the testator Thomas Grace Smith had, at the time 
of making his will, and at the time of his death, an estate for 
life only, in such part of the Bitteswell estate as was not pur- 
chased by him of his father’s trustees. 

Secondly, We find it very difficult to ascertain the true con- 
struction of a will so strangely worded as this will of Thomas 
Grace Smith is ; but after the best consideration wa could give 
it, we are of opinion, that the Plaintiff* George Smith takes under 
the will of Thomas Grace Smith all his property, both real and 
personal, and his whole estate, and interest therein. 

V. Gibbs. 

R. Dallas. 
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rplIE Plaintiff, in the affidavit whereon he had held the De- 
fendant to bail, described himself as being of Kensington^ 
yeoman ; he sued in this cause, as he had in many others against 
the same Defendant, in * person, without the intervention of any 
attorney ; after diligent enquiry made at Kensington^ the Plain- 
tiff* could not be found resident there, and his abode was un- 
known to the Defendant; and a messenger, who had on some 
other business brought a letter from the Plaintiff* to the Defen- 
dant’s attorney, and on whom the latter then served notice of 
justification of bail, had refused to disclose the Plaintiff’s re- 
sidence ; under these circumstances, on the motion of Vaughan^ 
Serjt., for the Defendant, the Court granted a rule nisi^ that the 
putting up in the prothonotary’s office a notice of allowance of 
bail, should be good service, and ordered that in the mean time 
proceedings should be staid, and that the putting up notice of 
this rule in the prothonotary’s office should be good service 
thereof. 


Whore a Plain- 
tiff sued in 
person, and his 
residence was 
unknown to 
the Defend ant» 
and his servant 
refused to dis- 
close it, the 
Court ordered 
that theafHxing 
a notice of al- 
lowance of bail, 
and notice of 
this rule, in the 
prothonotary’s 
office, should 
be good service. 
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Lewis, one, &c. ». Shelley. , 

qpHE Plaintiff was an attorney residing in the country: he wh«re .n at- 
sued by attachment of privilege returnable in Trinity term J* pri- 

• a/r- 7^7 vrlege tO suo 

in mtdalesex, by laying the venue in another county, he cannot ivvail himself of his privilege to 
amend by Changing the vedue to Middlesex^ 
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last, and instructed his agent to lay the venue in Middlesex* 
The agent, however, laid the venue in Kent^ in which county 
the Defendant and witnesses lived, and the transaction arose. 
The Defendant did not plead until the 27th July^ when it was 
too late for trying the cause at the Keiit summer assizes 1816. 

Vaughan^ Serjt , now moved to amend the declaration by 
changing 4he venue to Middlesex^ observing, that it could not 
prejudice the Defendant in point of time, for a trial in Middle-' 
sex could be sooner had than in Ke7it : it was also a sufficient 
reason, that the Plaintiff wished to avail himself of his privi- 
lege by suing in the Court where he was supposed to be always 
present. To shew that the amendment might be made in this 
stage of the cause, he cited Cooke v. Shone^ Barnes. 

Per Curiam. The Plaintiff has waved his privilege, which 
may be called an odious privilege (not speaking with reference 
to this particular instance), in regard to the Defendant, and has 
laid his action in that county, where, in respect to the Defen- 
dant, it ought to be laid ; and we think, that as he has once 
waved it, there is no ground for bringing the venue back. 

Rule refused. 


Rogers and Another v. James. 

^I^HIS was an action brought by the assignees of a bankrupt 
to recover certain property, and on the trial of the cause 
at the Winchester summer assizes, i8l6, before Paik^ J. the 
Plaintiffs, in order to support their title, gave evidence of a 
commission of bankrupt which had issued on the petition of the 
Plaintiff* Rogers^ founded on a debt which had been due to Mrs. 
Rogas deceased, in her lifetime, and to which he made title, as 
her executor; but the only probate of her will which he had 
sued out before the commission issued, bore a stamp denoting 
an insufficient duty for the value * of the effects of the testatrix; 
and when the Plaintiff's had in a former action sued the same 
Defendant for the present demand, they had been nonsuited on 
account of the insufficiency of the duty denoted by the stamp on 
the probate, which disabled the Plaintiff's from giving the pro- 
bate in evidence. The Plaintiff Rogers had now obtained a 
stamp to be affixed to the probate, denoting a larger and suffi- 
cient duty, which he had since paid; but/V//, Serjt., fbr the De- 

i'endnut, 
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fendant, objected, that inasmuch as the Plaintiff Bogers had not 
that available probate when he sued out the commission of 
bankrupt upon his oath of the debt then due to him as executor, 
he had not such a debt then due to him, as would support the 
commission ; and that the Plaintiffs must therefore be nonsuited. 
Parlc^ J. was of opinion, that the right being vested in the exe- 
cutor by the will of the testatrix, the valid probate, when ob- 
tained, had relation back, and shewed that such a debt was due 
to the plaintiff Rogers at the time the commission issued, and 
the plaintiffs obtained a verdict. 

Pell now moved to set aside the verdict and enter a nonsuit, 
or have a new trial, upon the same objection, contending that 
this was not like the ordinary case of an action commenced by 
an executor before probate, wherein if probate be obtained pend- 
ing the cause, it suffices : for he argued, that if it had been made 
known to the Lord Chancellor before the commission issued, 
that the petitioning creditor derived his right to the debt through 
a probate which had an insufficient stamp, he would never have 
permitted the commission to issue ; and if the same fact had been 
disclosed to the Lord Chancellor after the commission had issued, 
he would have superseded the commission. He admitted he 
he had found no decided case in point, but the principle of the 
bankrupt laws required that a petitioning creditor should be 
fully and completely invested with all his legal rights, before any 
commission could properly issue on his petition. 

The Court unanimously were clear that the probate, after the 
additional stamp affixed, made the Plaintiff's title perfect by 
relation, and they instanced the case of deeds, which, under the 
late statute, and of agreements, which, at all times, if written 
on no stamp or an insufficient stamp were made good by affixing 
a stamp, or an additional stamp, without fresh execution by the 
party and Pa;7r, J. cited Thynne v. Protheroe (a), as being in 
point, and they 

Refused the Rule. 

(a) 2 Maule b; Seize. 553. 
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Benton v. Thornhill, late Sheriff of Norfolk. 

■J N trover against the Sheriff* for goods, upon the trial before 
Gihhs^ C. J., at the Nbrie/e*// summer assizes, 1816, it appear- 
ed, that Sparrow^ a farmer, had borrowed of the Plaintiff^ 'who 
was his brother-in-law, certain sums, for the balance whereof he 
w'as indebted to him in 600/., and was also indebted to Willett 
in 600/. The Plaintiff sent his son, who had been in the habit 
of occasionally residing there as a guest, to Sparrow's house, rtp 
obtain from him a bill of sale of his farming stock, as security 
for the debt. Benton the son obtained a bill of sale of all Spar~ 
row’s effects, dated 26th September^ and expressed to be in con- 
sideration of 600/., but ^not including this lease of his farm ; 4md 
on 28th Sept, he took possession of all the stock. The goods 
could not at that time have been sold to advantage. If tlie goods 
could have been sold'to advantage, there was enough property to 
cover both the Plaintiff’s debt and Willet's. Benton the son con- 
tinued to reside in Sparr(m's house, and employed labourers to 
harvest and thresh out the crops, and agents to sell the corn, 
and be supplied the articles requisite for the maintenance of the 
family. Spart'OW, however, paid the poor-rates, appealed against 
a rate, sold a cow and corn to creditors, and wrought with tlie 
team for them, and was credited with the value in account. He 
paid the blacksmith’s bills up to 25th December for shoeing the 
horses, paid servants, gave orders respecting the farming busi- 
ness and stock on the farm, and sowed his land with wheat, and 
fed the horses with oats, both threshed out by bis order, from 
the crops included in the bill of sale; and he still appeared to 
act as master and owner, the servants on the farm not being 
aware that Benton the son had taken possession, for he gave 
them orders in Sparrow's name. On 24<th November, while 
Benton the son continued to reside with Sparrow on his farm, 
the Defendant entered and seized Sparrewfs effects under an 
execution at the suit "of Willet, on which occasion Sparrow locked 
the doors and refused the officer entrance into the house ; and 
shewing him the bill of sale through a window, told him that he 
had provided himself against the execution, for he had taken 
care of his friend and set Willet at defiance. The Defendant 
insisted that this bill of sale was fraudulent, the Plaintiff not 

having 
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having had under it the entire and exclusive possession of th6 
goods. The jury, however, found a verdict for the Plaintiff, 
which 

^ Shepherd^ Solicitor-General, now moved to set aside, and 
to have a new trial ; .he cited Twynd^ case (a), and Edwards v. 
Harhen (S), and distinguished this case from those of Kidd v. 
Rawlinson (c), and Dawson v. Wood {d). But he mainly relied 
on Wordall v. Smitfi {e\ where Lord Mlenhorough^ C. J., says, 

It is a mere mockery to put in another person to take possession 
jointly with the former owners of the goods. A concurrent pos- 
session with the assignor is colorable : there must be an exclusive 
possession under the assignment, or it is fraudulent, and void 
as against creditors.” Strangers could not know that Benton 
the son was not residing with his uncle as a visitor. The bar- 
gainee ought to have an absolute, notorious, and exclusive 
possession : if the vendor remains outlie premises, and continues 
to manage the property, the vendee having merely the instrument 
in his pocket, tlie sale is nugatory and fraudulent. 

Gibbs, C. J. I certainly meant at the trial to give the De- 
fendant the benefit of all the arguments now used in his behalf. 
I believe that in summing up the evidence, I did give him the 
benefit of all those arguments. I left it to the jury, whether 
this possession of Benton^s were an honest one, for that if the 
bill of sale to Benton were attended with a possession, there 
being a debt honestly due to Benton^ Sparrow had a right to 
make this conveyance to Benton for securing his debt, and then 
the execution came too late, there being no bankruptcy here. I 
stated that the question whether the transaction were fraudulent, 
depended on the object of the bill of sale, and on the circumstance 
whether, under that bill of sale, an actual bond Jide possession 
'was delivered to young Benton acting on the behalf of his father. 
I stated the positive oath of young Benton^ that he was sent by 
his father for the bill of sale, that he did get it, and that he re- 
mained in possession under it. I also left to the jury all the cir- 
cumstances which went to falsify BentorC% evidence, Spai'ronds 
acts of continuing ownership, his sowdng the com, his declara- 
tions when the officer entered, and his remaining on the farm ; 
which last circumstance, indeed, deserved no great weight, for 
his term in the land was not conveyed. And I told them also 

(а) 3 Co. 80. K {d) Ante^ HI. ^56. 

(б) 2 Term Hep. 587. {e) 1 Campb, 332. . 

(c) 2 Bos. SC Pull. 59. 

VoL. VII. L this, 
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1816. this, that even if there was a hona fide debt, due from Sparrcm 
Benton Plaintiff, yet if they thought, that, beyond that debt, the 

conveyance was meant to colour and protect the residue of the 
Thornhill, property from Sparrow's other creditors, it w'as void for the 
excess. I also pointed out, that the value of the property, par- 
ticularly at that time, was a fluctuating one, and that if it was 
the intention of the parties merely to provide for the debt to 
Bmt 07 i^ the verdict must be found for the Defendant. The jury 
have come to a conclusion on these facts, and if I were to sum 
up the evidence to them again, I could not sum it up otherwise 
than I have done. 

Dallas, J. This is moved upon the ground that the verdict 
was given against the weight of evidence, but I think the verdict 
is even consistent with all the evidence. 

Park, J. concurred. 

Burrough, j. My Lord seems to have put the case to the 
jury on all the grounds on which it can be put, and there is no 
foundation for granting a new trial. 

Rule refused. 


I 153 ] Lewis v. Peake. 

'Nov. 8. 


7’he sbundness 
or unsoiindiicss 
of a horse is a 


^ I "'HIS was an action upon tlie warranty of a horse, in which 
the declaration assigned as a special damage occasioned 


question peeu- by the breach of the warranty, that the Plaintiff, confiding in 
th^Lrisiieia- Defendant’s warranty, resold the horse with warranty to 
tionofajmy, DowUiiEr • and, the liorsc proving unsound, Dowlins sued the 
will not &et Irlaintifl, and recovered 88/. 'costs, besides the price oi the 
prepon*-^ horse. It was proved that the Plaintiff* gave the Defendant 
derance of notice of that action, and offered him the option of defending 
hj to which having received no answer, he defended it himself 
If the buyer and failed. At the Warwick summer assizes, 1816, before 

of a horse with p i p i y^i - ‘iy* p 

warranty, re- Graham^ B., a verdict was found for the Plaintiff, tor a sum 


resefis'^hlm^"* which included the whole special damage averred, subject to 
with warranty, the point reserved, which is stated below. 

thereon^by^id^ Vaughan, Serjt., now moved ^either to set aside the verdict, 

vendee, olfc rs 

tile defence to his vendor, who gives no directions as to the action, the PlaintifF, defending that ac- 
tion, is entitled to recover the costs thereof from his vendor, as part of the damage occasioned by his 
breach of warranty. 

and 
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and have a new trial, upon die ground that the weight of the 18l0< 

evidence tended to prove that the unsoundness did not com- 

mence until after the sale by the Defendant ; or, secondly, to 
reduce the damages, by striking off from the sum recovered by Peake. 
the verdict, the amount of the costs of Dowling^ action, which 
he contended that the Plaintiff was not entitled to recover froni 
the Defendant; for that, if the horse was unsound, as the 
Plaintiff now contended it was, he had needlessly incurred 
those costs, and paid that money in his own wrong ; inasmuch 
as he might at the beginning have discharged himself by pay- 
ing to Dowling the mere price of the horse ; and if the Plaintiff 
chose to rely on the Defendant’s warranty, he ought so to have 
done. 

Gibbs, C. J. This application stands on tw:o grounds; as to [ 154^ ] 
the first, there is no doubt, on the Defendant’s own statement, 
but that there was evidence on both sides; it is like a case 
which was before us last term, tried before Wood^ B., who said 
tliat if the verdict had been the other w^ay, he should have been 
better satisfied ; but we held that it was a question peculiarly fit 
for the consideration of a jury, and we refused to interfere. 

As to the second question, the Plaintiff was induced by the 
warranty of the Defendant to warrant the horse to a purchaser: 
lie gave notice to the Defendant of the action, and receiving 
no directions from the Defendant to give up the cause, he pro- 
ceeded to defend, and was cast ; those costs and damages are 
tlierefore a part of the damages which the Plaintiff has sus- 
tained by reason of the false warranty found against the De- 
fendant. I therefore am of opinion that the Plaintiff was en- 
ikletl to recover tliese damages. 

Rule refused. 


Hedburg V. Pearson. 


Nov. 8. 


was an action upon a policy of insurance on the galliot tipon a poii(!y 
Face, from Gottenhurg to Stralsund, warranted free from ^2 

, ° sugar, war- 

particular average,” and the insurance was declared to be on ranted against 

hogsheads of sugar.” Upon the trial of the cause, at Guilds averagilrsome 
hall, at the sittings after Trinity term, 1816, before Gibbs, C. J., 

hogshead be- 
ing preserved, though less than three per cent, on the cargo, it was held that this could not be a 
total loss. ^ 

L 2 it 
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it was proved that in the course of the voyage the ship was 
stranded and bilged, but every one of the fifty-four hogsheads 
of sugar which the assured had on board was saved; and in 
every hogshead there were some loaves of sugar, although by far 
the greater part had been washed out. A hogshead usually 
contains about 120 loaves, and out of the whole cargo, 78 
loaves w^re saved dry, and 45 loaves wetted by the sea. The 
Plaintiff contended that he was entitled to recover as for a total 
loss, the proportion of the sugar saved being too minute to 
inaKe it an average loss, and he cited Davy v. Milford 
where, notwithstanding the like warranty against particular 
average, the Plaintiff* recovered the value of all such bales of 
flax as were lost, although some part of the flax was recovered 
from the sea and dried. The jury, however, were clearly of 
opinion, that this was an average loss, such as was intended by 
the warranty, and found a verdict generally for the Defendant, 
declining the learned Judge’s proposal of finding for the Plain- 
tiff, subject to a point to bo reserved on the question, whether 
this were a total or partial loss. 

Le?iSy Serjt., now moved to set aside the verdict and have a 
new trial, intimating that the jury had somewhat intemperately 
taken on themselves to decide the law on this point, and that 
the proportion of the sugar saved was so small, that this must 
be deemed a case of total loss, not of particular average. 

But The Court held, that inasmuch as it could not be said, 
that none of the sugar was saved, they could not draw any 
measure of a proportion to be saved, which should be compati- 
ble with a total loss ; if they should begin so to do, they could 
not see where they were to stop ; and even if this were a fit 
case for the consideration of the Court, they thought the jury 
had rightly decided it. In Davy v. Milford^ there was a clear 
line to be taken ; for some of the bundles of flax nevef came 
ashore ; and they refused to grant the rule. 


(ft) 15 359, 


Tayiok 
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1816 , 


Taylor v. Smith. Kov.9. 

rr^RESPASS, for that the Defendant on 17th October, 1815, 

stopped the Plaintiff’s cattle and cart; plea, not guilty, declaration 
and justification that the Plaintiff was loading his cart with acrof^tresplts, 
turf, which he had wrongfully cut from the waste of the manor 
of Clapham, and the Defendant, as bailiff of the lord, took it fies, there can 
from him. The Plaintiff replied to the justification, de injuria as 3 i'J^^,n,cnt 
sua, and newly assigned, that the Defendant on other days and Where a 
times did the trespasses complained of; and upon the trial, 
before Lord JlXlciiborough^ C. J., at the Guildford summer p!t:veiitini«: 
assizes, 1816, he proved a licence from the lord to cut the turf, of the Plaintiff, 
Verdict for the Defendant, which Onslo*vo, Serjt., now moved to reiieg^o^na 
set aside, on the ground that, upon the evidence of the licence, cence which 
the verdict ought to have been for the Plaintiff. act* ia^vvfiii,'*^he 

The Court held clearly, 1. That a single act only of trespass 
being laid, and not diversis vicibus ct diebus, and that act being 
covered by the Defendant’s plea of justification, there could be 
no new assignment. 2. That the licence, not being replied, 
could not be given in evidence to rebut the justification, and 
therefore the verdict was right; and they 

Refused the Rule. 


Hoby V. Roebuck and Palmeji. 


[ 157 ] 

Isov* 9. 


ri'lHIS was an action of assumpsit. Upon the trial of the cause 
before Gibbs, C. J. at the sittings after Trinity term, 1816, 
it appeared that the Plaintiff had leased for twenty-one years to 
Roebuck, who afterwards took Palmer into partnership in his 
trade, for the purposes of which the demised premises were 
used, but were not sufficiently large ; wherefore the Defendants 
jointly agreed by parol with the Plaintifl^ that if he would erect 
an additional story over the house, they would pay him, during 
the residue of the demised term, besides the former rent, \0 per 


Where the 
lessee of a 
house, and his 
partner in 
trade, agreed 
to pay the les- 
sor annually, 
during the 
residue of the 
lessee’s term, 
10 per cent, 
on the cost of 
new buildings, 
if the lessor 
would erect 


them : Held, 1. That this agreement was not required by the statute of frauds to be in writing ; 
2. That though the partner quitted the premises, he was liable on thjs collateral agreement during 
the residue of the term. 


cent. 
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18 l6. cent, on the cost. The building was erected, and after they had 

' paid the increased rent for some years, Palmer^ before the debt 

accrued for which this action was brought, quitted the partner- 
RoEBycK and ship and tiic premises. Lens and Vaughan^ Serjts., contended 
that Palmer was not liable in this action, for that this contract 
for an additional rent was a demise of the new buildings, and 
ought, according to the statute of frauds, to have been in writ- 
ing. Gibbs^ C. J. thought otherwise, for that whatsoever was 
built, instantly became parcel of the premises already demised ; 
and that this was a collateral contract, to which Palmer^ no less 
than Roebuck^ was chargeable during the residue of the term ; 
and the jury found a verdict for the Plaintiff. 

Vaughan now moved for a new trial : he urged that the in- 
creased payment might be recovered by distress on the premises, 
as rent; Pahner's interest, in respect of which he was liable, 
was only co-extensive with his partneivhip w'itli Roebuck. 

[ 158 ] The Court held, that the original lease still existed : the new 
contract was, therefore, no demise of the premises. Only the 
original rent could be distrained for, and this was merely a 
collateral agreement to pay so much more money during the 
residue of the term, if the lessor would make the desired ex- 
penditure. 

Rule refused. 


Nov, 9. 


Sri AUT V. Smith, 


If the tenant of 
a house contract 
with a ’ builder 
to rebuild a 
party-wall, 
without refer- 
ence to the 
building-act, 
the builder is 
entitled to be 
paid by him, 
w ithout ubserv. 
ing the requi- 
sites for obtain- 
ing payment 
prescribed by 
^,hat act. 


^jnrilS was an action of assumpsit tried a£ the sittings after 
Trinity term, 181 6, before Gibhs^ C. J., wherein the Plain- 
tiff’ sought to recover ^8/. for the price of the moiety of a party- 
w'all, which the Piaintiffj wdio was a builder, had erected 
between the Defendant’s house and the adjoining house. • The 
Defendant, who was tenant of a house in London^ had asked the 
Plaintiff whereabouts would be the expence of erecting it; the 
Plaintiff answxred 28/. The Defendant i-eplied, Very well, 
I doubt not, I ahall pay that which is right and fair.” After 
verdict for the Plaintiff^ Vaughan^ Serjt, now moved to set it 
aside and enter a nonsuit, upon the ground that the requisites 
of the building act (a) which had not been observed, were not 
dispensed with by this retainer. If a tenant chooses to pay the 


(«) U Geo. Z. f. 78. 


expenee 
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cxpence of a party- wall, he may do so, and deduct it from his ^816. 

rent : but he is not bound so to do, and therefore there was no 

consideration for the Defendant’s promise. There ought to be 
a previous account left for inspection. Smith. 


Gibbs, C. J. There is not the least colour for disturbing 
this verdict. Occupiers of two adjoining houses may agree [15^] 
amongst themselves, (and perhaps wtII act much more wisely in 
so doing,) to rebuild a party-wall, without having recourse to 
that intricate law. The Defendant has communication wilh the 
Plaintiff on the point, and applies to him to know what his share 
of the expence will be ; he says 28/. ; the Plaintiff says, ‘‘ Very 
well, I doubt not I shall pay what is fair.” He then permits 
the Plaintiff to build the wall, under the idea that the Defen- 
dant will pay him 28/. for it ; •nd when it is done, and the 
Plaintiff applies for payment, the Defendant only says, it is not 
convenient for me now to pay ; he says nothing about the requi- 
sites of the building act ; and he cannot now set up that act. 
Independently of this, it was in evidence that the Defendant 
had offered his lease to sale, and asked 800/.; and it has been 
held that persons in cases not very dissimilar to this, are the 
owners of the improved rents, and therefore I am not clear that 
the Defendmit is not legally liable to the price : but without 
going into this, on the other facts, there is no ground to disturb 
the verdict. 

Rule refused. 


Goupy and Another v. Harden and Others. 


[ *1G0 1 

Nov , 11. 


^"^HIS was an action brought against the Defendants as in- Anaj-entpnr- 
dorsers of two bills of exchange, for 400/. and 500/., drawn Jjjjfs'’ 
on 12th Ma^ 1815, by De Franca and Co. upon Gould^ principal, and 
brothers, and Co. merchants at TJsbofi, at thirty days after to1j^h^)”without 
sight, payable to the Defendants, and *by them indorsed to the qiwjjdcation, is 
Jrlaintiirs, who were merchants at Fans, and who indorsed the principal on his 
bills to Micci and Son, merchants at Genoa, who also negociated 5i"o1rftver*smaii 
the bills. The bills were presented to Goulds for acceptance, be the conmiis- 
on the 22d August in the same year, w^hen they were refused, get” upon the 
and protested for non-acceptancc ; but were accepted by Montaro, laches 

under protest, for the honour of Ricci and Co.; the bills were to put a foreign 

bill, payable, 
after sight, into 

circulation before acceptance, but to keep it circulating without acceptance so long as the conveni- 
ence of the successive holders requires. 


again, 
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again, on 20th September^ when due, presented to Goulds for 
payment, which was also refused, and a protest made, .and 
Montano paid tliem for the credit of Ricci and Co. whereby the 
Plaintiffs were obliged to pay the amount of the bills, with 
costs, charges, interest, exchange, and re-exchange. Upon the 
trial of this cause, at the sittings in London after Trinity term, 
18lG, before Gibbs^ C. J., it appeared that the Plaintiffs had 
employed the Defendants, who were merchants in London, for 
a commission of one half per cent., to procure in London, and 
transmit to them to Paris, bills on Portugal for 1000/.: the 
Plaintiffs accordingly purchased upon the exchange the bills in 
question, and having specially indorsed them to the Plaintiffs, 
transmitted them to Paris; the Plaintiffs indorsed them to 
Ricci and Sons, merchants aP Genoa, who further negotiated 
them. On the 15th of Juty, De Franca failed. Goulds had 
paid bills drawn on them so late as the 30th of June 1815. On 
the 12th of Oct. the Plaintiffs, by letter apprised the Defen- 
dants of the dishonour of the bills, and in a subsequent letter 
stated that they should certainly have sooner sent forward the 
bills for acceptance, had they not relied on the Defendants' 
guaranty. The Defendants contended, first, that they, having 
indorsed these bills to the Plaintiffs only as their ngents, were 
not liable on that indorsement.. Evidence was given that when 
agents indorse foreign bills for the mere purpose of transmitting 
them, without intending to incur responsibility for the payment, 
it is their practice to add to the indorsement the words sans 
rccours that these words however, implying a doubt in the 
mind of the indorser of the stability of some of the parties,* injure 
the credit of the bills, and therefore are usually omitted, if a 
confidence exists between the parties, although it is nevertheless 
intended that the agent should not be responsible for the good- 
ness of tile bills ; and the Defendants contended, that such was 
the course of dealing in the present instance, as evinced by the 
low rate of commission which the Defendants were to receive. 
The Defendants also contended that they were discharged by 
laches ; for that the bills ought to have been sooner presented to 
the drawee for acceptance, and not sent round from Paris to 
Italy, by which the presentment for acceptance, and conse- 
quently the period of payment, had been many months delayed; 
and if the bills had been presented for acceptance in the begin- 
ning of June, they would have been payable before Goulds 
ceased to honour the drawers' demands, and before the drawers 

themselves 
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themselves had become insolvent. The jury, however, found a 
verdict for the Plaintiffs ; which 

LenSi Serjt., now moved to set aside, on the grounds, first, that 
an agent, under these circumstances, was not liable upon his in* 
dorsement ; next, that the pr^entment of a bill payable at, or a 
certain time after sight, could not be protracted to an Indefinite 
or unreasonable period, without discharging the parties. 

Gibbs, C. J. This is an action brought against the indorser 
of two bills at thirty days’ sight: and the verdict is for the 
Plaintiffs. Objections are made to their right to recover, on two 
grounds ; first, that though the bills were indorsed by the De- 
fendants, the Defendant, under the circumstances is not liable on 
his indorsement Secondly, that there has been laches, in not 
presenting the bills for acceptance within a shorter time. As to 
the first objection, here is an unqualified indorsement. It is not 
proved that the Plaintiffs knew that the Defendants were con* 
iiccted with the bill otherwise than as agents ; but if they had 
known it, and I will take it in the strongest way, that they knew 
the Defendants v'erc acting only as agents, still they had a right 
to consider, that in this transaction the Defendants were liable 
as indorsers ; and they may justly say, as they have done, ‘‘ We 
should have sent forward these bills for acceptance, unless we had 
seen your names on them, which placed the respectability of the 
bills beyond a question, otherwise we should have sought the 
security of the drawee.” But this leaves the second objection 
untouched. If these bills had been locked up, and not sent into 
circulation, the case would have been widely different. I know 
dicta itiay be found, that a bill payable at sight must be presented 
within a reasonable time; but this very question occurred in 
this Court in the case of Muilman v. De Eguino (a), bills were 
sent out to India^ and one question was, whether they were pre- 
sented for acceptance within a reasonable time in India^ and it 
was tclcl that they were ; but the main question was, whether 
they were delayed too long in Europe^ before they were sent out. 
Upon the last point, Eyre^ C. J., says, “ there would be a great 
difficulty in saying at what time such a bill should be presented 
for acceptance. The Courts have been "^ery cautious, in fixing 
any time for an inland bill, payable at a certain period after sight, 
to be presented for acceptance ; and it seems to me more neces- 
sary to be cautious with respect to a foreign bill payable in that 
jnanner. I do not see how the Courts can lay down any precise 

(«) 2 IL BL 365 . 
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rule on the subject.” Heathy J., says, no rule can be laid down 
as to the time for presenting bills drawn payable at sight or a 
given time after/’ The jury have found, that these bills were 
presented in a reascmable time, but the law prescribes only, that 
they must be presented at some time. Butler^ J., is still stronger 
and lays down the rule, only that the bill must be put into cir* 
culation. In the present instance, these bills were put into circu- 
lation, and they passed through Faris and Genoa. He proceeds 
to say, “ If they are circulated, the parties are known to the 
world, and their credit is looked to, and if a bill drawn at three 
days’ sight were kept out in that way for a year, I cannot say 
there would be laches. But if, instead of putting it into circula- 
tion, the holder were to lock it up for any length of time, I 
diould say that he was guilty of laches.” I am therefore clearly 
of opinion, that the parties were not guilty of laches in putting 
this bill into circulation, before it w^as presented for acceptance. 

Dallas, J. The Defendants might have specially indorsed 
this bill sans recourSy if they had thought fit so to do, but they 
have not done it. 

The rest of the Court concurred in refusing the application. 


[ 164 ] Lucas and Others, Assignees of Doorman, a Bank- 

AW 11. rupt, V. Groning. 

>4, consigned fTpHIS was an action of assumpsit for not accounting, and 

t^^house^tn^ ^ not paying over the proceeds of sugars consigned for sale 

on commission. It w^as tried before Gibbs, C. J. at Guildhall. 

ffentiant was ut the sittings after Trinity term, 1816, when it appeared, 

thrictefendant principally by admissions, that Doorman agreed to consign 

made advances croods to i2. Gronius and Co. at Hamburgh, in which house the 
of money ^ • • 

London to A., Defendant was a partner, for sale upon a commission del cre^ 

of the^proce^s Defendant agreed to make advances in London, 

of the sales. where he resided, to Doorman, to be repaid out of the proceeds 

pur. of those Consignments. Doorman had consequently shipped 

chased with the sugars to i2. Groning 2 Xid. Co., which had been sold BiHam^ 

proceeds bills ® o ^ 

oa London; they specially indorsed and remitted them to the Defendant here, and advised ^4. that 
they were bought for his account, and debited him therewith. The bills being dishonoured, a jury 
fohnd ^tbat the consignees were not authorized to purchase bills for the account and risk of ^4.* aud 
the Court held the verdict to he right. 

The jury may properly judge of the meaning of* mercantile phrases in the letters of merchants. 

burgh, 
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burg/if and produced 19^. ^d. By letter of 16th Z)^- 

cmber^ 1814, jB. Groning and Co. advised Doorman of the sale 
of certain sugar, and added, that their exchange had given way 
a little again that day, and they had availed themselves of the 
opportunity, to buy some paper, which they that day remitted, 
for his account, to the Defendant, viz. 1 000/., for which they 
debited Doorman^ and requested him to note the same in con- 
formity. On the 20th December they again advised Doorman^ 
that they had availed themselves of the decline in their ex- 
change that day, to purchase some bills for his account, which 
they had remitted to the Defendant, viz. 2964/. Bs. ,5d., and 
debited Doorman for the same, which they requested him to 
note accordingly. On 27th December^ Groning and Co. ad- 
vised Doorman^ that the correct amount of the bills remitted on 
the 20th was not 2964/. 5s, 5t/., but 3000/., for which they re- 
quested he would please to give them credit in exchange 
when the bills were duly honoured.” Among the bills remitted 
on the 20th were bills for 1600/., drawn by Leman on Leiy 
and Co. of Londoiiy which jR. Gt'onmg and Co. had purchased 
with the proceeds of Doorman^s sugar; Leman had indorsed 
them to R. Gtvnmg and Co., and they indorsed them to JB. 
Groning^ or order, in London, value in account. These bills, 
although in due course accepted in London, were not paid at 
maturity. Levy having in the mean time stopped payment, and 
Doorman had due notice of the dishonour. The advances 
made by the Defendant to Doorman had been repaid out of the 
proceeds of the sugars consigned by Doorman to Groning and 
Co. for sale, and the whole of the balance of such proceeds had 
been duly accounted for to Doorman, except those bills for 
1600/., and whether that sum had or had not been accounted 
for, depended on the question. Whether those bills were re- 
mitted upon the account and at the risk of Doorman, or of JB. 
Groning and Co. ? At the time when those bills arrived, the 
Defendant was in advance to Groning 900/. . Since- those bills 
were remitted, Doorman had failed, and the Plaintiffs were his 
assignees. Gibbs, C. J., thought that JB. Groning and Co. were 
not entitled, without a special authority, which was not shown 
tb exist, to buy and remit bills at the risk and for the account 
of Doorman but he left the question to the jury, with an inti- 
mation that the expression that these hills were purchased on 
the PlaintifiPs account, did not bind him. The circumstance 
of their being bought on hfe account did not make them a good 

payment 
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payment to him^ unless the bills were productive, and that ex- 
pression in the third letter, that Doorman would please to give 
them credit in exchange when the bills were duly honoured, 
implied that Groning and Co. were not to lake credit for them, 
unless duly honoured, and that if dishonoured, they were to 
be of no weight in the account. Besides, they had no right to 
load the Plaintiff with the risk of these bills ; for as soon as 
they received the money for the sugars in Hamburgh^ they were 
debtors to the Plaintiffs, and they had a partner here, who 
might pay them;, further than that, they never indorsed the 
bills to the bankrupt; they indorsed them to the Defendant 
their partner resident here. The Chief Justice thought, they 
ought either to be indorsed directly to the bankrupt, or at 
least, if they indorsed the bills to the Defendant merely for 
the purpose of conveyance, they ought to have been instantly 
indorsed over by him to the bankrupt, which was not the case. 
The jury observed, that the Defendant, by his mode of treating 
the remitted bills, had made them his own, and they found a 
verdict for the Plaintiffs for l600/. 

Shepherdj Solicitor-General, now moved to set aside the ver- 
dict, and have a new trial, that he might be permitted then to 
give evidence of the course of the previous dealings of the par- 
ties before the letter of the l6th of December^ 1815, which, as 
he was instructed, would show that the bankrupt had sanctioned 
the remittance of the proceeds of former transactions, wh^'n 
made by the purchase of bills for his account, in the same way; 
and that if. Groning and Co. were in the habit of purchasing 
bills in Hamburgh for the bankrupt, when they could be advan- 
tageously bought. Stress had been laid on the term in the last 
letter, requesting to have credit for the bills, when duly 
honoured: the phrase, when applied to a bill purchased abroad,' 
and remitted to this country, meant not payment, as it would 
in the case of a bill purchased after acceptance, but that honour 
which an acceptor gives it, by coming under that responsibility. 
The agreement was not, that Doorman should receive the re- 
mittances, and pay the Defendant out of them, but they were 
to go through the Defendant’s hands, that he might pay him- 
self out of them as they passed. The proceeds were therefore 
necessarily to be remitted specifically by Jf. Groning to the De- 
fendant : he was the person who was to get the bill accepted by 
Levy^ to receive the money of Levy^ and thereout to recom- 
pense himself for his advances. Therefore it makes no differ- 
ence 
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ence in the case, that the Defendant in London was the partner 
in the house of Groning and Co. If this had been a mere re- 
mittance from one partner to another, there was no occasion 
for H. Groning and Co. to have advised Doorman of their re- 
mittances. They would only have informed the Defendant, that 
they had sold the goods, that they owed the proceeds to Doorr 
mafty and that they sent the Defendant the money that he 
might pay him. He offered an affidavit by the Defendant, 
that R. Groning and Co. had on former occasions purchased 
bills, and advised the bankrupt that they were bought for his 
account, and that there was no evidence of his dissent before his 
bankruptcy. 

Gibbs, C. J. This was a question singularly fit for a jury, 
and one on which they were likely to arrive at a sounder con- 
clusion than the Court, because their knowledge of it arises 
from their daily experience. The question is, whether this 
was a remittance made in this form by Doorman^s own order, 
or was a remittance by R, Groning and Co. abroad, to the De- 
fendant here, out of which he was to retain his advances, and 
pay over the balance. The expressions in the several letters 
from R, Groning and Co. are not easily reconcileable ; but: the 
question, whether the phrase **when duly honoured'^ means 
w’lien they were accepted, or when they were paid, was a ques- 
tion not so much for the consideration of the Court as of a 
jury. The jury have pronounced their judgement: and, on a 
case involved in much mercantile obscurity, they have formed 
the opinion, that the bills were remitted at the risk of R. Gron^ 
ing and Co., not of Doorman. Under these circumstances, I 
think there ought to be no new trial ; and as to the affidavit 
now olfered, of the former course of dealing, in this stage of 
the cause it cannot possibly be received. 

Dallas, J. I am of the same opinion. This was a case 
peculiarly fit for the jury, and one of them, as I caught the 
expression, says that the Defendant Groningy by his treatment 
of the bill, had made it his own. There is, therefore, not 
enough doubt in my mind to make me think it fit to send the 
cause to a new trial. 

Park, J. The Solicitor-General argues that the phrase 

duly honoured” means accepted; whether it does so or not, 
has been left to the juiy, and they have found that it meant 
due payment; which is the opinion I should myself have 
formed. With respect to the argument drawn froih the case 
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If a carrier, af- 
ter notice from 
the vendor of 
goods to stop 
them in irnn- 
mistake 
delivers them 
to the vendee, 
the sale is 
nevertheless 
rescinded, and 
the vendor may 
bring trover for 
them against 
the vendee. 

And though, 
the vendee 
having become 
a bankrupt, 
the goods have 
passed into the 
hands of his 
assignees, yet, 
inasmuch as 
they did not 
come to the 
possession of 
the bankrupt 
with the con- 
sent of the true 
owner, they 
are not in the 
order and dis- 
position of the 
bankrupt with- 
in the statute 
SI JojcA, C.19. 
r.ll. 
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hjrpothetically put, thst the proceeds might have been sent 
home in produce^ the Defendants could not, without a special 
authority, have invested them in produce, nor could they, 
without the like authority, invest the proceeds in bills. 

Burrough, J. An ordinary man would see from this ex- 
pression, when the bills are honoured,” that the amount is 
to be put to the credit of the Groning$^ when the bills were 
paid, not when they were accepted. Therefore I think the 
verdict right. 

Rule refused. 


Litt and Another v, Cowley and Others. 

T^HIS was an action of trover for a bale of Manchester goods. 

Upon the trial of the cause at Guildhall ^ at the sittings 
after Trinity term 1816, it appeared that the Plaintiffs, pursuant 
to an order, had on the 9th December delivered the goods to 
Viclcfords^ carriers at Manchester^ to be brought by a canal to 
London, addressed to Neale and IVaf^ner. Afterwards, seeing 
cause to stop them in transitu, they gave notice to the carriers to 
deliver them not to Neale and War?icr, but to an agent of the 
Plaintiffs’ own ; but the carriers, in consequence of an accidental 
mistake of a clerk, nevertheless delivered them, on 23d December^ 
to Neale and Wartier, and debited them with the freight, who 
unpacked them, and sold a part. On 19th January following 
a commission of bankrupt issued eLgvdml Neale and Warner; and 
the Defendants, who were their assignees, and had taken pos- 
session of the goods, refused, on demand made oo 3d February, 
to restore them to the Plaintiff. The jury, under the direction 
of Gibbs, C. J., found a verdict for tfaePlaintiffs. 

Best, Serjt., now moved lo set it aside : First, this cose went 
further than any case had yet gone. 'Hiough goods might be 
stopped on their passage, yet if the attempt to stop them fails, 
and they do pursue their original destination, the property in the 
purchaser is complete, and cannot be revested. The Plaitatif& 
might possibly maintain an action against the carriers for wrong- 
fully delivering them, but the property in the specific goods is 
changed. Secondly, the Plaintiil& could not recover, because 
these goods were actually yn die possession, order, and disposition 
of the bankrupt at the time of the bankruptcy, and therefore foil 
into the mass of hh property for the ben^ of the oeditors. 

Gibbs, 
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Gibbs, C. J. This turns on the shortest possible point. These 
goods were sent by Pickfords^ boats, by the canal, addressed to 
Neale and Warner in London : this is an action brought by the 
seller against the assignees of the buyer, to recover them back. 
Notice to stop the goods in transitu was given by the seller to 
Pickfords : that notice was perfect ; it was given at the place 
whence the carriers’ boats sail ; and Pickfords in the country 
write to Pickfords in London^ to retain the goods, substituting 
the names of Birkett and Schofield for those of Neale and Warner. 
Pickfords goods come to Paddington^ and their instructions 
come to their counting-house in the city. They sent to their 
servants at Paddington to stop the goods : but by a mistake 
originating in a mere misunderstanding of the name at the count- 
ing-house, the goods are delivered by their servant to the pur- 
chaser. It was formerly held, that the pnly way of stoppage in 
transitu was by actual corporal touch of the goods. It has since 
been held that after notice to a carrier not to deliver, he is liable 
for the goods in trover against himself, if he does deliver them. 
It is clear, therefore, that after this notice, PicJfords^ delivering 
them to Neale and Warner^ are liable in trover for the goods, 
and I thought it monstrous to say, that their delivery of them by 
mistake, under such a liability, would confirm the property in 
the bankrupt. The law of stoppage, in transitu says, that the 
property, which was before in the bankrupts, may be revested in 
the seller by notice to the carrier. The Plaintiffs give that 
notice to the carrier and tliereby revest the property. Before 
such notice to the carrier to stop the goods, the purchaser may 
bring trover for them; after such notice, the seller may 
bring trover. A vendor could not maintai n trover against a 
carrier, unless he could revest the property in himself, and if he 
"^can revest it, then the subsequent delivery by mistake will not 
perfect the sale. 

Dallas and Park, Js., were of the same opinion. 

Burrough, J. There is not an order and disposition of the 
bankrupt within the statute of 21 Jac, 1., unless the goods are 
in his possession, with the consent of the true owner, which in 
this case they are not. The countermand of the order to deliver, 
revests the property in the vendor. 

Rule refused. 
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An affidavit to 
hold to bail 
the acceptor of 
a bill of ex- 
change, not 
shewing that 
the bill is be- 
come payable 
and that it 
continues un- 
paid, is bad. 

Whether an 
affidavit to 
hold to bail on 
a bill of ex- 
change need 
show the 
Plaintiff’s rela- 
tion to the bill, 
qilcere, 

C *172 ] 


[ 173 ] 


Machu V. Fraser {a), 

ri^HIS Defendant was arrested upon an affidavit that he viraa 
justly and truly indebted to the Plaintiff in 18^. and up- 
wards, on the balance of accounts, for goods sold and delivered 
by the Deponent to the Defendant, and upon two bills of ex- 
change, viz. one for 29/. 14s. 6d., drawn by the Defendant upon 
and accepted by John Thomas^ and the other for 27/. Is. drawn by 
the Deponent upon, and accepted by the Defendant. 

Capleyy Serjt. on a former day in this term, upon the ground 
that the relation of the Plaintiff to the first bill did not appear, 
and on the authority of Balbi v. Bailey (i), and on the groi^nd 
that it did not appear *that the second bill, to which the relation 
of both parties was shewn, had become due, or remained unpaid, 
had obtained a rule nid for delivering up the bail-bond to be 
cancelled, upon entering a common appearance. 

Besi Serjt., shewed cause. It is sufficient that the Defendant’s 
relation to both bills appears. Bradsha*w v. Saddington (c). He 
is sworn to be acceptor of the one, and drawer of the other. As 
to the objection, that it is not shewn that the bill is payable, and 
unpaid, this is distinguishable from Jackson v. Yate (d), because, 
though the maker of a note instantly contracts a debitum in 
senti, solvendum in futuro, yet the drawer of a bill, which is the 
first part of this case, is not indebted until the bill be dishonoured, 
either by non-acceptance or non-payment ; and therefore an affi- 
davit that he is indebted, must by intendment, comprehend the 
allegation that the bill is become payable, and also that it con- 
tinues unpaid. And with respect to the second bill, no affidavit- 
to hold to bail ever yet stated all the special circumstances which 
create the debt ; and Jackson v. Yate being only the decision of 
a single judge, is of less authority than Bavison v. March (e), 
according to which, it is sufficient to swear to the conclusion, 
that he is indebted to the Plaintiff, as indorsee (J') of a bill of 
• 

(a) On this and the following Burrough J., was absent, sitting on a speeial <iom- 

missioii at the Admiralty Sessions at the Old Bailey, 

(h) Ante, VI. 25. (d) 7 East, 94. 

(c) 2 Maul Selvc. 148. (e) 1 New Rep, 157. 

(/) The Court, in observing on Jackson v. Yate, where the Defendant was sworn 
to be indebted to the Plaintiff in 450/. as indorsee of a promissory note, considered 
that the word ‘‘ indorsee’* was a mistake, for indorser j but in Davison v. March the 

exchange, 
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exchange, without alleging that the bill is become due, for if 
the bill be not due, he may be indicted for perjury. He prayed 
that the Plaintiff might file a supplemental affidavit. 

Copley^ in support of his rule, reiied on Balbi v. liatley as 
the Jatest decision, ruling that it was necessary to show the 
plaintiff ^s relation to the bill : and on Jackson v. Yate^ as over- 
ruling Davison v. MarcJi^ and deciding that it was necessary to 
show that the bills were payable and unpaid. The acceptor of 
a bill in this case was analagous to the maker of a note in that, 
and must observe the same requisites. 

Gibbs, C. J. It is unnecessary to decide whether the affida- 
vit ought to state the relation of the plaintiff to the bill ; but 
the case last decided in this Court is certainly much broken in 
upon by the last case decided in the Court of King’s Bench, 
which, as Mr. Marshall has well remarked (a), was not cited 
upon the discussion of Balbi v. Batley. This Court certainly 
intended to make the practice of the two Courts uniform, and 
decided according to that, which the discovery of this case of 
Bradshaw v. Saddington shows not to be the uniform practice of 
the Court of King’s Bench. The other point is this : the 
plaintiff swears the defendant is indebted on a bill drawn by the 
plaintiff upon, and accepted by the defendant. Every word of 
this may be true, and yet the plaintiff may not be entitled to 
arrest the defendant, and if so, certainly it is not such an affi- 
davit as can support this arrest, 

Dallas, J. concurred. 

Park J. This case is distinguishable from Davison v. Marchy 
on the ground on ^vhich it is put in Jackson v. Yate^ that an 
acceptance being like a promissory note, a debitum in preesentiy 
solvendum in futuroy the plaintiff* may truly swear that the de- 
fendant is, in a manner, indebted, and yet he may have no right 
to arrest. 

The Court adhered to their invariable practice in refusing 
Besfs prayer for permission to file a supplemental affidavit. 

Rule absolute. 

same form occurs ; and it appears to be the ordinarj' plfrase used on these occasions, 
and is correct in sense, as well as in grammatical construction, being put in apposi« 
tion with the last substantive in the preceding clause, “ indebted to this deponent,” 
which clause is found in the affidavit, though, as it is abbreviated by the reporter, 
the antecedent being omitted, the sense is obscured ; but “ indorsee” is there descrip- 
tive of the relation of the Plaintiff to the bill, and not of the relation ef the Defend-* 
ant. See the precedents in Ttdcl^s Forms, 2d ed. ISO-i, p. 82. ss. 35. 38, 39. 

(a) 2 Marsh, 232. n, 
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Burton v. Kirkby. 


Where a judge- 
ment had been 
entered up on 
a warrant of 
attorney given 
on an insuffi- 
cient stamp, 
the Court held 
that the objec- 
tion was cured 
by procuring 
the instrument 
to be stamped 
with the proper 
.^tamp. 

And that, 
although the 
defendant had 
already applied 
to the Court to 
set aside the 
judgement. 


C 175 ] 


p^AUGHANy Serjt., had on a former day obtained a rule 7iisiy to 
set aside an execution, judgement, and the warrant of attorney 
whereon the judgement had been entered, upon the ground that 
the warrant of attorney was given to secure distinct debts to 
four different persons, and that the stamp which it bore, de- 
noted a duty, which, though sufficient for the agregate sum, was 
insufficient for the four several parts into which the sum secured 
was divided. There was a defeazance, which declared that the 
warrant of attorney is given to Ay By C, and Z), as a further and 
collateral security for 2,500/., secured as follows, viz. 500/. to 
Ay secured by a bond [therein described], a certain other sum 
to By secured by a promissory note [therein described], and a 
certain other sum to C, secured by a certain other promissory 
note, and the residue to Z), secured by a certain other promis- 
sory note. The statute {a) directs, tliat where any bond shall 
be given as a security for the payment to different persons of 
separate and distinct suras of money, the proper ad valorem duty 
shall be charged in respect of each separate and distinct sum of 
money, and not upon the aggregate, amount thereof.” 

Besty Serjt., on this day showed cause, upon the ground that 
since the rule nisi was obtained, the commissioners of the stamp 
duties being satisfied that no fraud was intended, of which he 
now produced an affidavit, had affixed to tlie warrant of at- 


torney a stamp denoting the payment of a duty sufficient for 
the four distinct sums, and had remitted the penalty, which they 
are enabled to do by a former act (5). It would be of the' 
most mischievous consequence, if every judgement, fine, and 
recovery, in which an improper stamp had been used, were 
thereby rendered absolutely void. 

Vaugkany being called on to support his rule, contended that 
it would be of pernicious consequence to the revenue, if persons 
might, in preparing* all sorts of legal instruments, elude the 
stamp duty, and procure the stamp to be then only affixed, when 
it was necessary to make use of the instrument in a court of 


(aj Stat. 55 G. 3. c, 184, Schedule, Part 1. General Directions respecting 
Bonds, s. 3., 

.j[^) 44 G.’s. c. 98. {24. 


justice. 
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justice. This turns upon one of the earliest stamp acts (a), 1816. 

wln’ch made this instrument a mere nullity at the time when ' 

j 1 ! • Burton 

judgement was entered up, and no subsequent operation can 

make it good. Although the Court might, before an instru- Kirkby. 

ment was produced, defer a trial or other proceeding, in order 

that a party might in the interval obtain a stamp to be affixed, [ 176 ] 

yet here, where the instrument had been put in ure^ and was 

fimctum officio^ and there was no further use for it, all that had 

been done under it was void, and the defect could not now be 

remedied. To introduce such a practice would open a wide 

field for collusion and fraud. 

Gibbs, C. J. The proposition of the defendant’s counsel is, 
that when a deed with a bad stamp had once been produced in 
the course of any legal proceeding, it can never afterwards be 
rendered available in that proceeding by the addition of a pro- 
per stamp. I am of opinion, that there is no foundation for 
this proposition, and that if a person produce an instrument at 
a trial, which is void for want of a stamp, and is therefore non- 
suited, if he can get the deed stamped even before the trial is 
over, he may produce the deed on another trial. 

Park, J. This point has been decided in this very term, in 
the case of Rogers v. James (Z>), in which we held, that a com- 
mission of bankrupt, founded on a petitioning creditor’s debt, 
the title to which arose under a will, of which probate had been 
granted with an insufficient stamp, might be supported without 
issuing any new commission, after the additional stamp had 
been applied to the probate. 

Rule discharged upon payment of costs. 

(а) 5 U\ M. c. 21. s. 11. No such record, deed, instrument, or writing, shall 
be pleaded or given in evidence in any court, or admitted to be useful or available 
in law or equity, pntil as well the said duty, as the said sum of 51, (a penalty) shall 
be first paid to their majesties’ use. 

(б) Ante, p. 147, 


Charteii, Demandant; Shepherd, Tenant; Gwynn, Vouchee. 
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Nov. 21. 


'p^AUGHAN^ Serjt., moved to amend a recovery wffiich ha:d The Court re- 
been suffered in 30 G. 3. of several manors, and amongst i“^cov^”by*^ 

adding two pa- 
rishes in unqualified terms after a large enumeration of lands, where the purpose of the amendment' 
was only to include certain parcels of one out of many enumerated manors, which parcels were in the 
omitted parishes. 

M 2 


others 
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1816. others the manor of Hcle Paine^ and of 5 mills, 50 tofts, SCO 

^ gardens, 2000 acres of land, 2000 acres of pasture, &c. in the 

Di^ndant Thornton^ Broad Hemhury^ Broad Clystj Silverton^ 

and Pay Hembury^ Devon^ by inserting after the word Pay 
Hembury the parishes of Bradninch and Butterleigh^ upon an 
afiidavit that the manor of Hele Paine, the principal part of 
which was in the parishes of Broad Clyst and Silverton, was also 
in part situate within those parishes of Bradninch and Butter- 
leigh, and that the deed to make the tenant to tlie precipe, con- 
veyed the manor of Hele Paine, with all its rights, members, 
and appurtenances in the parishes of Broad Clyst and Silverton, 
or elsewhere in the county of Devon, and that the re-lessor 
intended the lands in the omitted parishes should pass. 

The Court held, that this could not be done in the way in 
which it was prayed. The deed to lead the uses, it was true, 
passed the manor of Hele Paine, and enumerated certain 
parishes in which it was, and added the words “ or elsewhere 
and a part of the manor lay in two omitted parishes. But the 
recovery conveyed many manors and a great extent of lands in 
many parishest If it were permitted to add two more parishes 
in this unqualified manner, it would hereafter let the recovefor 
into proof of a recovery of any lands whatever, not exceeding 
the acres comprised in the recovery, whether parcel of this 
[178] manor or not, so that they were situate in one of those two 
parishes. The Court could not permit an amendment which 
might apply to more than such part of this manor as lies in 
those two parishes, for the application had laid no ground for 
introducing other lands which were in the two parishes, but not 
in the manor; and they rejected the application (a): 

(a) In such case, how to word the amendment in such qualified terms that the' 
Court will admit the amendment as not inconsistent with the caution which they here 
established, see Lancaster, Demandant ; Wilmot, Tenant ; Boone, Vouchee, post, UU, 
Teitn, J817, 12 fch. 


Kov, 21. 


PowEL V. Rich. 


If the Fiaintiflf f^OPLEY, Seijt., liad on a former day obtained a rule nisi, 
in^the co^nty' change the venue in this cause from London to Watmek, 

of where qjj usual affidavit, against which * 

no ps^rt of the ® 

cause arose, and the Defendant moves to change it on the usual affidavit that the cause of action 
arose ‘in the county of B., and nbt elsewhere, which the Plaintiff falsifies by an affidavit that the 
cause of action arose partly in the county of B, and partly in the coiiiify of C., the Plaintiff may 
retain the venue upon an alternative undertaking to give material evidence cither in where the 
cause <lid not arise, or in C., where it did arise. 

Best, 
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Bestf Serjt., showed cause, upon the ground that the action 1816. 
was brought for the price of goods, for which the order was 
given to the Plaintiff's agents in Wamickskire, and the goods 
were delivered by the Plaintiff to a carrier in Holborn, Middle^ 
seXf to be conveyed into Warwickshire ; and he wished to extract 
an opinion from the Court, whether this would not satisfy the 
undertaking, which he proposed, of producing material evi- 
dence either in London or Middlesex^ a latitude which the Court 
had before, in a like case, allowed («). 

Copley^ in support of his rule, observed that it was unneces- [ 179 ] 
sary now to discuss the materiality of the evidence here : if the 
evidence was not material, the alternative option of two coun- 
ties would not avail the Plaintiff; if it was material, he agreed 
that, after the late decisions, the Plaintiff had a right to retain 
the venue. 

T'he Court discharged the rule upon the Plaintiff undertaking 
in the alternative, to give material evidence either in London 
or Middlesex. 


(a) By C. J. in ZhcA- v. Norrish, ante, III. 464. See also Savory v, Spooner, 

ante, VI, 366. 


Baker ». Sydee. 


[ *180 ] 
Nov. 21. 


J^LOSSET^ Serjt., had obtained a rule nisi^ to set aside the The statute 


judgement of non pros,<i which had been signed in this case, 5 /does 


43 G. 3. r. 46. 


not 


or at least to return to the Plaintiff the money levied for the » De- 

r • 1 fendant to It vy 

costs 01 an execution and slierm s poundage, upon a Jiet'i facias the costs of an 


for the Defendant’s costs of the action. 


He moved this under J”";;,'" 


the following circumstances : the Defendant, who was in action, 
custody in other suits, having previously given notice of his ent^act S 6^3. 
intention to take the benefit of the insolvent act, had, in Trinity . 

term last, ruled the Plaintiff to enter the issue, which the Plain- soneffro^ the 
tiff omitted to do : the Defendant on 2d July signed a judgement sit^^cretHtors 
of nonpros. On the 10th, the Defendant was discharged out of only as are 
custody by order of the Court for the relief of insolvent debtors, scjJeduiroV^ 
but neither this order, nor the Defendant’s notice, or schedule, 
specified the Plaintiff*’s demand : after such discharge, on the ing for dis- 
l6th of July, * the Defendant issued an execution for the costs of order of dS*? 

charge. 

And therefore his discharge docs not interrupt Uie course of an •action brought against him by a 
Plaintiff whose claim the prisoner has not included in his notice^ and schedule of creditors. 

the 
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the judgetnent of non pros., under which he levied lOZ. 13.9. Sd. 
for the taxed costs of the action, IZ. 11 5. 6d. for costs of the 
execution, and 125. for sheriff’s poundage. Blosset contended, 
first, that the judgement was altogether irregular, for that the 
Defendant having given notice of his intention to take the bene- 
fit of the act for the relief of insolvent debtors, the Plaintiff was 
not bound to notice the rule to enter the issue, or incur any 
further expense in his action; secondly, that at all events a 
Defendant is not entitled to costs of his execution or poundage, 
the statute {a) being confined to Plaintiffs. 

Best, Serjt., shewed cause. The Plaintiff was not warranted 
in disregarding the Defendant’s rule to enter the issue. If he 
had entered the issue, and the Defendant had applied for judge- 
ment as in case of a nonsuit, his insolvency might have been a 
ground for awarding a stet processus. Tlie Defendant did not 
apply to be discharged from the Plaintiff’s demand, because he 
knew he had a good defence to this action : the Plaintiff there- 
fore is not affected cither by his notice, or his discharge, and 
was free to pursue his action. As to the latter part of the rule, 
he admitted it must be made absolute. 

Blosset, in support of liis rule, insisted that the operation of 
the statute (6) so entirely interrupted the course of all actions 
against the Defendant, that it rendered it impossible for the 
Plaintiff to proceed, and 5. 21. gives a new remedy against 
debtors, even where no suit is pending: a creditor may come in, 
and have the rate extended to him. The act requires, 1st, a 
specific notice to the particular creditors at whose suit he is in 
custody, and then a general notice in the London gazette, which 
is notice to all the world. The prisoner is discharged, by the 
order of the Court, against those creditors who are specifically 
named, and he is also discharged by the laches of those who do 
not come in, against all the rest. He is discharged against those 
from wdiora the Court discharges him under this act, and against 
those who do not come in after the notice given in the London 
gazette. 

Gibbs, C. J. If the Defendant had armed himself against 
the proceedings of the Plaintiff, by being discharged under the 
insolvent act, we never would permit him afterwards to take 
any step against the Plaintiff in regard of costs ; but a debtor, 
by being discharged in other actions, does not thereby lose his 

(«) 43 G. 3. c. 46. s. 5. {b) 53 G. 3. c. 102. w. 10. 31, 32. 
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power of proceeding for costs against a Plaintiff whose right to 
recover he disputes, and to whom be has never given notice 
that he, the Defendant, meant to be discharged from that debt. 
The act (a) directs the prisoner to publish a schedule of all the 
persons in the gazette; that notice, as we are at present ad- 
vised, is notice only to those creditors who are named in the 
schedule. By 32. (the section which discharges the pri- 
soner) it is enacted, that if any action shall be brought against 
him upon any cause of action from which he shall have obtained 
his discharge by virtue of that act, except under an order of 
Court, such prisoner may plead that he was discharged there- 
from by the order by which such discharge shall have been ob- 
tained. There is no clause which says that the debtor shall be 
generally discharged of all debts, but only that he may plead 
the discharge of all debts from which he shall be discharged by 
the order of the Court. We therefore must look back to see 
what are the terms of the order for his discharge. By s. 10. 
the Court must in the order specify the persons against whose 
demand it discharges him. This is not a general discharge, 
therefore, but only as to such specific debts as the commis- 
sioners shall discharge him from. 

Rule Absolute as to refunding the poundage; 
discharged as to the rest ; but without costs. 

(a) Sect, 2. 


Martin v. Bold. 

0NSLOW^ Serjt., had obtained a rule nisi that Mr. Poofe, 
the deputy sealer of writs, might show cause why he re- 
fused to seal a writ of capias ad respondendum issued in this 
cause and signed by the filacer, with costs, and that he might 
produce the book or entry of the writs sealed at his office, and 
answer the matters of the affidavit, which stated that the Plain- 
tiff^s attorney, on 18th Octoher^ St. Jjulce's day, before three 
o’clock, until which hour, by the rule *of Court (a), the seal- 
office ought not to shut, having obtained a writ signed by the 
deputy filacer, carried it to the seal-office, the outer door of 
which was then shut with a notice affixed that that day was a 
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holiday; but that obtaining admission from Mr. Poole^ the 
deputy sealer of writs, who was within and apparently attend- 
ing there for the purpose of the business of his office, the 
Plaintiff's attorney requested him to seal that writ, stating that 
it was a work of necessity,” because the Defendant was about 
to leave the kingdom, and offering to pay him any sum which 
he thought fit to charge for sealing it. Mr. Poole^ being ap- 
prised that there was an intention to try the right of taking 
extra fees on holidays, refused to make any charge for sealing 
it, said he w\as not then in business, as it was a holiday allowed 
by statute, and declined to seal it unless the Plaintiff's attorney 
chose voluntarily to pay him what other members of the pro- 
fession were in the habit of paying, if their writs were sealed 
on a holiday. The Plaintiff’s attorney declining to offer any 
sum, the WTit was not sealed, and the Defendant, who was 
then oil board ship, and about to quit the country, sailed before 
he could be arrested under the writ, which was sealed next 
morning at the opening of the office. 

Pens and Vaughan^ Scrjts., now showxd cause against this 
rule. In the first place, the officer was guilty of no contempt, 
for the Plaintiff* never tendered to pay him even the ordinary 
fee, without which he was on no day bound to seal a writ. 
Next, St. Lulce^s day was one of the holidays appointed to be 
kept by the statute 5 & 6 Edw. 6. c. 3., and without entering 
into the question, whether a holiday happening in term time 
should shut the offices, this happened in time of vacation. Two 
c.'iGcs on a similar question, found in Blackstone^s (a) reports, 
both relate to the feast day of St. Barnabas^ a day not set apart 
to be kept holy by this statute, on which distinction they were 
decided. That day, also, in those instances, must be taken to 
have occurred in term time, otherwise that topic would not 
have been introduced into the argument; but the Court re- 
gulate that contingency. In Pater v. Croome (i), it was held 
that the 29th of May w^as not a legal holiday, but that de- 
termines nothing as to the effect of. this statute, to which the 
observance of that day is long posterior. In Worthy v. PaU 
ter\c\ this Court held that the Lord Mayor’s day was 
not a holiday. Tmcdale v. Fennell {d) was decided on the 
impropriety of the clerk of • the declarations receiving an 

(a) Figgint V. Willie ^ Rep. 1186.; and Sparrow v. Cooper, 2 Bl, Rep, 1314. 

(A) 7 Term Reju 336. (c) Ante, V. 180. 

(d) B, R. Trin, TA^rm, 66 G, 3, 
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extra fee of 3s, 4rf. for performing the business of his office 
on a holiday, viz. S9th June^ St Peter^s day; but it does not 
decide that the officer may not refuse to perform his func- 
tions on a holiday, if he thinks fit so to do. This is the only 
case which relates to a holiday named in this statute, and 
Lord Ellenhorough^ C. J., says, if it be a legal holiday, make it 
a legal holiday, but not a source of profit by selling the seal. 
The officer was guilty of no extortion, he made no demand, 
he was willing to seal the writ, if the PlaintifPs attorney would 
have voluntarily paid what others pay. Probably he was wrong 
in thinking that the payment would have been so far voluntary, 
that, if not due, it could not be recovered bade from him. 
The sealing of this writ was not, as the PlaintifTs attorney 
wished to insinuate, one of those works of necessity” which 
the statute (a) contemplates. The officer acted as he did, be- 
cause he had notice that the PlaintifPs attorney meant to raise 
this question ; but the latter, having paid no fee, and having 
made this application on a legal holiday, is out of Court. 

Shepherd^ Solicitor-General, and Onslois)^ in support of the 
rule. The officer is sworn to have been attending for the busi- 
ness of his office, and his offer to seal the writ for a voluntary 
payment, is that selling of the holiday, which Lord Elleiv- 
borough^ in Tweedale v. Fennell^ held illegal. Whether Mr. 
Poole had made a demand, or received a voluntary gift, is im- 
material: for if the necessity of getting the business done is 
urgent, it is a compulsion. If this may be done, there is no 
security that the officer may not impose a various fee upon each 
suitor, according to the urgency of his business. Though 
these days, which, as the statute says, are of man’s institution, 
and not so sacred as some other days, are appointed to be kept, 
yet, if the officer is not in his house, or employed in religious 
worship, but is in the office for purposes of business, he ought 
to seal a v^rit equally for those who do and for those who do 
not give him money. The statute [b) directs that the eve of all 
these days, except two, shall be kept and observed fasting; 
and if so, the number of these pernicious holidays, already 55 
in number, would be greatly increased.* The distinction be- 
tween the feast of St Barnabas and those days which are made 
holidays by act of parliament, is not taken by the Court, in 
Blackstone^ but is only a dictum, of that learned Judge. The 
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restoration of King Charles the I Id is, like these days, made a 
holiday by act of parKament. BlacJcsione^ J., thought it would 
have been better to limit the holidays in the offices to the days 
in which the Court sits not. Even though the Court may not 
think this is such a contempt upon which they are called on to 
grant an attachment, yet the transaction may be properly pre- 
sented to the Court, for the mere purpose of the Court pro- 
nouncing whether it is a right practice or not, without any cen- 
sure necessarily following ; or if the case is presented for cen- 
sure, yet still it is mot highly culpable, and the Court may 
withhold the attachment. If the officer does any business on a 
holiday, either he does wrong, or, if he is warranted in doing 
any business, he ought to have for it only the same fee on 
holidays as on other days. Formerly the practice was, not to 
take a fee on each writ sealed on the holiday, but for the 
attornies to club a sum to have the office open for all of them. 
A question arose in this Court, whether a Defendant was bound 
to plead on the day of the Purification ; and it was held that 
he was bound to plead, because the office was open on that 
day. Onsl(m concluded by asserting that this was an act of 
extortion, and that Mr. Poole was a criminal. 

Gibbs, C. J. We are called upon to exercise our judgement 
on the conduct of Mr. Poole^ who is cited before this Court as 
a criminal ; and the question is, whether he has been guilty of 
any crime ; and if he has, whether we can animadvert on him 
for it. The crime alleged, is, that on a holiday, St. Luke^s day, 
he, being at his office, offered to seal a writ for the fee usually 
paid on holidays, and refused to seal the writ without it ; but 
said, if you choose to pay voluntarily the usual fee, 1 will do it. 
The plaintiff’s attorney stood on the point of honour, and 
would not pay the fee, and the writ was consequently not sealed. 
If these holidays were instituted only for the ease of the officer, 
I should think there was nothing unlawful in the officer taking 
a further consideration, and doing the business for it: but these 
holidays were instituted with a very different consideration, 
and it was intended that these days should be kept sacred, and 
no business done. A similar question, it is said, has lately 
occurred in the Court of Kin^s Bench {a\ and the Court said, 
if you will keep your holiday, keep it, but do not sell your 
holiday. It is said that Mr. Poole was at the office, ready to 


(a) TwtedaU v. Ftnnell^ B. Rt Trin. Tenti, 56 G. 3. 
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‘seal writs for others, and that therefore he was *bound to seal 
a writ for the plaintiff^ witliout any fee at all; [for the usual 
fee is not tendered to him;] but this motion is made against him 
as a criminal, and the uniform practice has long been, that on 
the holiday a further sum has been paid for sealing a writ : it 
is, at least, very questionable, whether this practice of attend- 
ing on the office on holidays, gives others the right of making 
the officer seal the writ on that day, because he is found at the 
office ; it being scarcely contended, that if he were at his house, 
or elsewhere, he would be bound to go thither for the purpose. 
We tlierefore think the charge is not substantiated, which 
alleges him to be a criminal ; and whether he did right or not, 
we are not here called on to decide; if the party is aggrieved, 
and has lost his costs, he has his regular remedy, and may bring 
his action against the officer. 

Dallas, J. I am of the same opinion : if the party ought 
not to be in the office on that day, neither ought the attorney 
who applied on that day, or the client (who, on that day only, 
as it is sworn, instructed the attorney,) on that day to have 
applied there ; therefore, in any way, I think this rule cannot 
be supported. 

Park, J. was of the same opinion. The Solicitor-General 
did not feel comfortable at the idea of making out Mr. Poole 
to be a criminal, but it is on that ground only that this motion 
could be supported. Where is the extortion of the act ? If 
he is not bound to do extra labour on that day, it is, surely, 
not very unreasonable that he should demand an extra fee for 
his labour. In the two cases in Blackstone^ and the case in 
Taunton^ the distinction is taken between a holiday and no 
holiday. In all the cases the officer is supposed to be sitting 
at the feet of the Chief Justice, in Court, and on. these days 
the Chief Justice is sitting in Court; and though the day upon 
which the question arose in Tweedale v. Fennell^ St. PetePs day, 
when it happens in term, was a dies juridicus, yet, the Court 
said if it be an absolute holiday, keep it as such, but do not 
sell it for Ss . 4ei!. ; and they ordered the officer to refund the 
money : here no money has been taken, and the rule must be 
discharged. 

Burrough, j. I have anxiously watched to see whether any 
ground of complaint could be made out against this officer, as 
a criminal, and can find none. In many offices the officers 
avail themselves of these days to work up the arrears of their 
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business^ but refuse to take in new business ; and it never was 
heard of, that they could be compelled to take in more on those 
days. Here no money has been taken, as had been done in 
the case of Tweedale v. Fennell. If the Defendant be injured, 
he must bring his action ; but in his declaration he must allege 
that the officer is bound by his duty to attend and do the duty 
on that day. Could this, then, be alleged and proved ? There 
is not the least ground to say there is any charge of criminality 
against the party. 

' Rule discharged with costs. 


Lee V. Risdon. 

TT^HIS was an action of assumpsit j for goods sold and deli* 
-A vered, tried at Guildhall^ at the sittings after Trinity term, 
1816, before Gibbs^ C. J., wherein the Plaintiff sought to recover 
the price of certain fixtures, which the Defendant, becoming 
tenant of his house, ''^agreed to purchase of him at a valuation, 
and took possession : the valuation was made, and the price fixed 
at 17^. The Defendant protracting the payment, after five 
months the Plaintiff made a second agreement to accept 12/. in 
lieu of the 17/., if the Defendant would instantly accept a bill at 
three months for it; the bill was drawn, but the Defendant de- 
clined to accept it. The PJaintifi' thereupon commenced this 
action. For the Defendant, two objections were taken ; the one, 
that the fixtures could not be recovered under a count for goods 
sold and delivered, according to Nutt v. Butler {a) : and Horn 
V. Baker (6) was supposed to be in point ; the other, that the 
parties having agi'eed that the goods should be paid fpr by a 
bill at three months, the action was misconceived, and ought to 
have been an action for not accepting the bill, the three months 
not having expired before the writ was sued out ; for this was 
cited Mussen v. Price (c), and Dutton v. Solomonson (d). The 
first point bis lordship reserved ; the second he overruled as in- 
applicable, holding it a sufficient answer, that the Defendant, 
having by his non-acceptance of the bill, repudiated the second 
and substituted contract, the Plaintiff had a right to Repudiate 

(^a) 5 Espin, 176. (c) 4 East, 176. > 

(A) 9 East, 215. (r/) 3 Bos. &: Pull. 582. 
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it also, and to resort to his first agreement, under which the 1816. 

greater price of the goods was payable instantly ; whereto the 

Court afterwards clearly agreed. The jury found a yerdict for 

the Plaintiff for 17/. Risdon. 

Best^ Serjt., in this term obtained a rule nisi to set aside the 
verdict, and enter a nonsuit. 

Shepherd^ Solicitor-General, now showed cause. Horne v* 

Baker was not a question what were goods and chattels, but it [ 190 ] 
turned on the question, whereas, by the custom of certain 


trades, it is the practice of the owners of freehold heredita- 
ments demised for purposes of the trade, to be also owners of 
certain fixtures and chattels accommodated to the trade, and to 
demise them with the freehold, whether the statute 21 Jac, 1. 
should extend to fixtures as well as the moveable chattels of that 
description ; and it was held that the moveable vats were not 
within the practice to demise, but the immoveable articles were 
within the practice; and although there is no case in which 
fixtures in the possession of a bankrupt have been held to be 
in his disposition, within the statute 21 Jac. 1., yet that proves 
nothing for the Defendant, because they, being matters which 
are ordinarily demised, are, consistently with the statute, not 
necessarily supposed by the world to be the property of the 
bankrupt. Horne v. Baker had nothing to do with an action 
for goods sold and delivered ; it was an action of tort. The 
first count was in case, the next in trover. After the argu- 
ment, the counsel on both sides viewed the premises, and as- 
certained which of the articles were fixtures, and which not ; 
and when they had so decided, the Court gave judgement for 
the fixtures, and not for the others. Fixtures in general are 
still chattels : they would go to the executor: though affixed to 
the freehold, they are recoverable in trover, which is a test. 

He alfso renewed the second objection. 

Bestf in support of his rule, denied that trover would lie for 
them. No authority for it was cited. To see that these are not 
goods and chattels, put the case of a felony. 

Gibbs, C. J. I was struck by one proposition of the 
.Solicitor-General, that these would pass to the executor; be- [ IQl 3 
cause the line is drawn the strictest, as Lord Ellenborough^ C. J. 
observes, in Elwes v. Mawe (a), between heir and executor ; 
and whatever is fixed cannot be severed. And it is to be re- 

{ n ) 3 East , 38, 
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collected^ that the right between landlord and tenant does not 
altogether depend upon this principle, that the articles continue 
in the state of chattels; many of these articles, though origi- 
nally goods and chattels, yet when affixed by a tenant to the 
freehold, cease to be goods and chattels by becoming part of 
the freehold ; and though it is in his power to reduce them to 
the state of goods and chattels again by severing them during 
his term, yet until they are severed, they are part of the free- 
hold, as wainscots screwed to the wall, trees in a nursery 
ground, which, when severed, are chattels, but, standing, are 
part of the freehold, certain grates, and the like. And unless 
the lessee uses during the term his continuing privilege to 
sever them, he cannot afterv/ards do it; and it never, I believe, 
was heard of, that trover could be afterwards brought. Lord 
UllenhorougKs judgement in Nutt v- Butle^\ I apprehend, pro- 
ceeded upon this principle; and what my brother Burrmigh sug- 
gests to me, is very true, that felony cannot be committed of 
these things ; for if a thief severs a copper, and instantly car- 
ries it off, it is no felony at common law; if indeed he lets it 
remain after it is severed any time, then the removal of it be- 
comes a felony, if he comes back and takes it; and so of a tree, 
which has been some time severed. As to the other point, 
which was raised in Mussen v. Price^ we think it does not arise 
here* 

Rule absolute. 


Cartwright u. Keely. 


QOPhBY^ Serjt., had obtained a rule nisi to discharge the 
Defendant out of the custody of the sheriff of Nottingham^ 
on entering a common appearance, with costs to be paid 
by the Plaintiffs. He moved this upon the ground that the 
Plaintiffs had a second time arrested the Defendant while this 
action was pending in error in the King^s Bench, and before 
judgement had been given thereon, or the action discontinued. 

Besty Serjt., showed cause, upon an affidavit that before the 
second arrest judgement had been given in error by the Court 
of King’s. Bench, sitting at Serjeanti Inn^ before Michaelmas 

clgemcnt in a former action has been reversed for error. 
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tem, 1816, whereby they reversed the judgement of the CJourt 
below, and the Plaintiffs had commenced a new action. The 
doctrine that a Defendant is not to be twice arrested for the 
same cause of action, is exploded, unless in the case where the 
second arrest is vexatious. 

Copley, in support of his rule, referred to his affidavit, 
which stated that the judgement of reversal was not given till 
the 12th of November, in term time, which was after the arrest. 

Gibbs, C. J. One sees plainly what the fact is, the case was 
argued in Serjeants^ Inn hall, where the Court sometimes inti- 
mate an opinion, when they have a strong one ; but they can- 
not pronounce judgement there. 

Rule absolute, but without costs. 
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rr>HIS was an action on a policy of assurance, dated 2Sd May The statute 
1808, at and from Lima, or any other port of Sotitk Ame- madeit legd 
rica, to any port in Great Britain, by the ships Bons Irmaos or tbrBn/ivA ships 

rr- • ^ • 11 . 1 ^ 1 .1 to tlie 

Iriumjo Americano, both or either. By a memorandum mdors- westeru coast of 
ed, the insurance was declared to be upon goods, dollars, bul- ^aho^liicence 
lion, both or either, against all risks whatever, British condem- the South 
nation for illicit trade, and Spanish condemnation and charges fithS^gh^tTey 
of claiming in her port or ports of loading in South America, ex- IJ^ortwi thither 
cepted. And by a second memorandum, it was agreed, that for the purpose 
the vessels might touch at, discharge, and take in goods at ^^^hestatute 
Cadiz, without being deemed a deviation. The declaration 4-5G. 3. c. 34. 
averrM that on 10th April 1809, divers goods, dollars, and spe- during the war[ 
cie, were shipped at Lima, on board the Bons Irmaos, to be car- 

• 1 1 . 1.1 1 . I ll jects to employ 

ried on the voyage mentioned in the policy, and proceeded to the ships of 

aver the interest in the Plaintiffs, and a loss by capture and de- ® ^der a lienee 

tention within the harbour of Cadiz, by certain persons acting f**®™ 

under the command and authority of the government of Spain, bring goods, 

The second count averred the loss to have been by capture and certain 
•y , , , . f ^ restrictions, 

detention within the harbour of, Cadiz, by certain persons un- from the west« 
known to the Plaintiffs. There were also counts for money paid, 
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n^oney had arid received, and, on an accpuht stated, the Defendant 
pleaded the general issue. The cause was a second time tried 
at the sittings at Guildhall after Hilary term, 1816, before 
Gibbsy C. J. when a verdict was found for the Plaintiffs, subject 
to a case, with liberty for either party to turn it into a special 
verdict. The case, in substance stated, that the policy was sub- 
scribed by the Defendant on the 23d May^ ISOS. On SOth 
March, 1807, a licence was granted by his majesty in council to 
Messrs. Thomas O Gorman, and other British merchants, autho- 
rizing them to export hence to the coloniesvin South 

America, on board the Portuguese ves^e\, the Bons Irmaos, and 
four other neutral vessels, British manufactures and produce, to 
proceed to Lisbon, to take in quicksilver and other articles, and 
from thence to proceed.to some of the Sjmnish ports in South 
Amei'ica ; and further permitting T. & Gorman or his agents, 
or the bearers of his bills of lading, in return for the goods so 
to be exported, to import by the same vessels to any port of the 
United Kingdom, such quantity of the produce of the Spanish 
colonies, and bullion, as might be specified in their bills of la- 
ding, to whomsoever such property might belong, and notwith* 
standing all the documents accompanying such returns, should 
represent the same to be destined to a neutral or hostile port. 
That licence was to continue in force for twenty-four months : 
and by a subsequent order in council, and licence, both dated 
24th March, 1809, the duration of the former licence was pro- 
longed for one year. Under the authority of these licences, the 
Plaintiffs, who were British merchiUits, exported to Lima in 
South America, on board the Portuguese vessel the Bons Irmaos, 
a quantity of British manufactures: the ship sailed from London 
on her outward voyage on 11th September, 1807, and arrived at 
Callao, the port of Lima, in December, 1 808, where her outward 
cargo was landed and sold. In March, 1809, returns of the 
goods so previously exported, and consisting of the goods and 
bullion insured, which were bark, the produce of the Spanish 
colonies, and dollars, were laden on board the Bo7ts Irmaos at, 
Lima, by Mr. T. G Gorman, on account of the Plaintiffs, for the 
purpose of being im*ported into the United Kingdom, and the 
bills of lading for the same goods and bullion were transmitted 
to and received by the Plaintiffs. Neither the Plaintiffs, nor 
Mr. r. G Gorman, had any licence from the South Sea Company, 
authorizing them to trade within thqir limits, within w'hich 
Lima is situated. In April 1809, the ship sailed on the voyage 

insured 
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insured) and in the prosecution that of voyage wal^ in October 
1809, captured and detained in the harbour of Cadiz^ where her 
cargo was seized by persons acting under the government of 
Spairii and the Plaintiffs thereby sustained a total loss. Before 
and on the 30th March^ 1807, when the licence was granted by 
the king in council. Great Britain was in amity with Portugal^ 
and at war with Spain^ and continued at w'ar with Spain until 
the -Ith of tJuly 1808, on which day, by an order in council, all 
hostilities between this kingdom and Spain ceased. The ques- 
tion for the opinion of the Court was, whether, under these cir- 
cumstances, the Plaintiffs were entitled to recover: if they were, 
the verdict was to stand ; if not, a nonsuit was to be entered. 

Bestf Serjt., for the Plaintiff, stated the question simply to be, 
whether it was necessary, for legalizing this voyage, that the 
importer should be prepared with a licence from the government 
only, or with a licence from the South Sea Company also; and 
he contended that no South Sea licence was then necessary, as, 
at the time of performing this voyage, two acts of parliament, 
and a case pronounced id this Court, had decided this question. 
The words of the statute (a) are clear, which are, that his 
Majesty in council may grant licence to any British subject to 
import into this kingdom, for his own account, or for account 
of a subject of any state in amity with his Majesty, from any 
country in America^ belonging to any foreign European sove- 
reign or state, any goods, of the growth or produce, whether 
manufactured, or otherwise, of any such country, not pro- 
hibited to be used or consumed in this kingdom, in any ship or 
vessel belonging to any state in amity with his Majesty, and 
under such rules, regulations, restrictions, and securities, as his 
Majesty, with the advice of his privy council, shall approve, and 
subject to the same duties as such goods and commodities would 
he subject to, if imported in any BritishAy\ii\t ship or vessel, and 
to the' same rules, regulations, restrictions, securities, penalties, 
and forfeitures respecting the payment of 'the same; any law, 
custom, or usage to the contrary in anywise notwithstanding. 
This statute has therefore legalized this voyage, provided it 
would have been legal if performed by a British ship ; it there- 
fore puts neutral ships in the same situation as British ships are 
put in by the statute 42 G. 3. c. 77. Had the enactments of 
that statute been confined to its title, which is An Act to per- 
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rail i?r///5A‘buiIt ships to carry on the fisheries in the Pacijic 
Ocean without licence from the East India Company, or the 
South Sea Company,” it certainly would not have authorized a 
trading voyage without that licence; but a statute in tiie en- 
acting part often goes beyond the title. Here the enacting 
clause is,, that any liritis/i-bmlt ship, owned and navigated ac- 
cording to law, may pass through the Straight of Magellan^ or 
round Cape liorn^ to 180 degrees of west longitude from Lon^ 
(loiif and may trade within the said limits, without having ob- 
tained any previous licence, permission, or authority, for that 
purpose, from the Court of Directors of the East Lidia Conj- 
pany, or from the Governor and Company of Merchants of 
Great Britain trading to the South Seas, any thing in any law, 
charter, usngc, or custom, to the contrary in anywise notwith- 
standing : that this statute authorizes a trading voyage, as well 
as a fishing voyage, was ruled in Jacob v. Janse?i{a). In the 
present case the vessel is a trading and not a fishing vessel. It 
was argued there, that the legislature meant to legalize a trading 
by fishing vessels only, but the Court held that the act autho- 
rized ships sailing either for the sole purpose of trade, or for the 
sole purpose of fishing. A rule for the construction of statutes 
is, that where a statute is made for the advancement of trade, 
the largest construction shall be adopted. Since, then, this 
adventure would be legal if performed in a British ship, the 
only question is, whether this Portuguese vessel, being then the 
ship of a state in amity, be not put on the same footing as a 
British ship. The statute of 45 G. 3. passed in time of war, when 
the ships and mariners of this country were not sufficient for 
the purposes of trade and war which this country then wanted. 
To induce foi^ign crews and vessels to aid us in our trade, it 
was necessary to put them on the same footing as our own. It 
was the object of the legislature in this statute to effect that, 
which they do, even at the price of equalizing the duties with 
British ships, a course not usually taken with respect to foreign 
ships. It was said, on a former argument, that it was impossi- 
ble so to construe this act, because the statute 55 G. 3. (5), 
which gets rid of the monopoly of the South Sea Company alto- 
gether, does not notice this statute* The reason why it is not 
noticed, is, that this statute expired six months after the expi- 
ration of the war, that was a statute made in, and proyiding for 


* (a) Ante, III. 534. 


(5) 55 C, 3. c. 57. 
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the time of peace, and therefore it needed not to notice the 
expiring statute. The largest possible construction must be 
given to this act, that the country might avail itself of the ad- 
vantage of foreign crews. Both these statutes are in 
materia: the construction of the one must therefore be called in 
aid of the other. 

Marshall., Serjt., contra. The object of the statute 45 G. 3. 
c. 34. merely is to enable the king to dispense \Vith the naviga- 
tion act as to neutral vssecls. The king’s license could not 
enable a foreign ship to do that which a British ship could not 
do. A British ship would have required a licence to trade 
with the enemy’s colonies, and also a licence from the South 
Sea Company. That is not dispensed with by the statute 
42 G. 3. c. 77. The title of that act is, “An act to permit 
British-hmlt ships to carry on the fisheries in the Pacific 
Ocean^ without license from the East India Company, or the 
South Sea Company.’\ And the preamble recites that “ it 
may tend to increase the navigation and ^fisheries (no more) 
of his majesty’s subjects, if the restrictions now subsisting with 
regard to ships and vessels navigating in the Pacific Ocean^ 
betw^n Cajpe Horn and 180 degrees of w’^est longitude from 
Ejondon^ should be removed : it therefore proceeds to enact, that 
it shall be lawful for Br/Z/sA-built ships, owned and navigated 
according to law, to pass through the Streights of Magellan f 
or round Cape Horn to 180 degrees of west longitude, and to 
trade wuthin the said limits. A sound rule of construction of a 
statute, is, that the intention of the legislature may be gathered 
from the title and the preamble. The sort of trading contem- 
plated, was merely such a trading as was subservient to the 
fisheries. If the statute 45 G. 3. had repealed the South Sea 
Company’s charter, the statute 47 G. 3. sess. 1. c, 23. repealing 
their monopoly as to such parts of America as should be belong- 
ing to his Majesty, from the Aranoco on the east, round Terra 
del Fuego to the northernmost part of America on the west, 
would have been superfluous. By a statute 55 G. 3. (a), the 
exclusive rights of the South Sea Company are purchased for 
ever, at a large price, 610,464/. 3s. 0d\ three per cent, stock. 
Why should this sum be given, then, if the nation had before 
broken through their monopoly ? It would have been a most 
improvident grant of public money. Jacob v. Jemsenj is not 


197 

1816 . 

Gill 

•V. 

Dunlop. 

[ 198 3 


[ 199 ] 


(o)C.57.*.2. 

N2 


fairly 



199 

^ 816 . 

OlLL 

•V* 

Dunlop. 


[ 200 ] 


CASES IN MICHAELMAS TERM 

fairly cited. Mansfield^ C. J., was startled at the consequence 
which would follow from the construction there contended for, 
and his first impression was the sounder judgement. The judge- 
ment ultimately amounts to this, that a ship may go to trade, 
or go to fish, but not for both purposes. 

Besti in reply. It is unnecessary for the Plaintiff to suppoift 
the justice of the first act, or the prudence of the bargain on 
the second act'; the first was an act for a temporary purpose, 
namely, to meet the exigencies of the war, and we must intend 
that the company did not wish to exact in a period of war, a 
premium for that, which they were right in asking to be paid 
for in time of peace.^ The statute 47 G. 3., was an act made 
to apply only to such part of the possessions of the Spanish 
monarchy, which had then been captured by our arms ; it was, 
by an accident, ineffectual even for that. The 55 G. 5. relates 
to a time of peace, and to the Eastern coasts. Even the pre- 
amble does not confine the object of the act to the fisheries 
only, the words are the navigation^ and fisheries : if the legisla- 
ture meant the fisheries oply, it would have been sufficient so 
to have recited it. But they say the naxngation^ which is equally 
exercised for the purposes of war, trade, or fishing. It was 
designed to improve every branch of our foreign commerce. It 
is unnecessary to enable a vessel to trade for the purpose of 
supplying her with repairs or provisions if she touches and 
takes provisions or timber for repairs, that would be no trad- 
ing. The judgement in Jacob v, Jansen^ does not decide that a 
ship must either solely trade, or solely fish, and that she can- 
not do both ; neither is it to be concluded, that the first opinion 
of Man^eld^ C. J., was, that the statute did not dispense with 
a licence, because he pauses, and states what would be the con- 
sequence of the decision: he was right in stating that such 
would be the consequence. This act 42 G. 3. was brought into 
parliament by Mr. Jacob, a merchant, who himself sent the 
first ship, after the act passed, on the adventure on wliich that 
action of Jacob v. Jansen arose. The larger and more liberal 
constructiop must be adopted. 

Gibbs,. C. J. Thi^ is an action on a policy of insurance on 
the ship Bons Irmaos, a Portuguese ship, at and from Lima or 
any other port of South America, to any port or ports of Great 
Britain, with liberty to touch, &c. The vessel sailed on the 
voyage, and was seized in the port of Cadiz, and this action is 
brought to' recover that loss. For the Defendant, it is insisted 

3 that 
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that the Plaintiff cannot recover, inasmuch as the voyage in- 
sured was illegal, on the statute 9 Anne (a), which gives the 
SoufA Sea Company the exclusive privilege of trading within 
certain limits, within which Lima is situate; and if the voyage 
be unlawful, it is truly said^ the insurance was unlawful, and 
the Plaintiff cannot recover. For the Plaintiff’ it is said, that 
the stati^te 42 G. 3., assisted by the statute 45 G. 3., removes 
that objection. On the first trial reference was made to the act 
45 G. 3 . only ; and I should still think, as then I did, that the 
act 45 G. 3. standing alone, would not remove the objection. 
But on a motion for a new trial, my Brother Lens urged, that 
the argument on the 45 G. 3. was mainly supported by the sta- 
tute 42 G. 3., and the argument then stood thus : by the statute 
9 A^inof for any British ship to trade to this port, is unlawful : 
by the 42 G. 3. any British ship for fishing or trading may 
pass the Streights of Magellan^ or double Cape Horn^ and go 
to 180 degrees of west longitude. Then it is said, this port of 
Lima is within that longitude, and for a British ship to trade 
thither would therefore be lawful; and it is next said, that the 
45 G. 3. enables the king to license any ship of a state in amity 
to perform any voyage which a British ship may perform. I 
sec no answer to that argument, if under the act 42 G. 3. a 
Br'itish ship may perform such voyage. The counsel for the 
Defendant has strongly urged that that act does not legalize a 
mere trading voyage, but only a fishing voyage ; and that this 
present adventure does not fall within that description. It is a 
sufficient answer to say, that the same argument was urged, 
and fully considered in the case of Jacob v. Jansen, and that the 
deliberate judgement of the Court was, that the statute ex- 
tended, as weft to a trading as to a fishing voyage; and that so 
only could they give a reasonable construction to the act. The 
judgement of Man^eld, C. J., has been attacked, first, on the 
ground that his first impression was to doubt ; 2dly, upon the 
ground, that the judgement which he pronounced is so absurd 
that it cannot be followed up, because he is supposed to have 
holden that it must be either solely a fishing, or solely a trad- 
ing voyage. As to the first objection, I do not read those 
doubts expressed in the report; but if there had been such, I 
should have said, as I before observed, that they had better 
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have been omitted : that the only part of a report which is 
worth attending to, is the deliberate judgement of the Court 
pronounced on consideration. Neither do I see any ground for 
the second objection to the judgement. This arises from the 
counsel for the Defendant taking the judgement without .the 
subject-matter to which it applies. It had been argued that 
the statute was applicable only to a trading by a fishing ship; 
and in answer thereto, the Chief Justice says, it applies either 
to a wholly trading, or to a wholly fishing voyage. There is 
no ground to assert, either that his Lordship meant to say, 
that the statute did not apply to a voyage for the mixed pur- 
pose of fishing and ^trading, or that he is so reported. It is 
urged that the 42 G. 3. rendered the statutes of the 47 and 
55 G. 3, unnecessary. Bift that is not correct. The 42 G. 3. 
removed only a part of the South Sea Company’s monopoly, 
namely, along the west coast of South America^ and left some- 
thing to be purchased by the legislature, w^hich had not been 
destroyed by the 42 G. 3., naincl}^, the freedom of trade on 
the eastern coast, which remained to be bought up under the 
55 G. 3. I am of opinion tlierefore, that the 42 G. 3. does 
authorize both the trading and the fishing, either jointly, or 
severally; and I found that opinion not merely on the case of 
Jacob V. Jansen^ but on the words of the statute also. It has 
not been argued by the counsel for tlie Defendant that the 45 
G. 3. w'ill not entitle a ship of Portugal to the same privileges 
as the 42 G. 3. gives to British ships; nor would the words 
of that statute ])ermit a question to be raised on it. I therefore 
am of opinion that the Plaintifl' is entitled to recover. 

Dallas, J. If this were a new question, it might be con- 
tended with some propriety, that the trading was to be confined 
to a trading subservient to the purposes of fishing; but though 
the preamble is called the key of the act, yet on perusing the 
enacting clause, I see with sufficient clearness that it applies to 
trading as well as to fishing; for, as to the argument that trad- 
ing means the buying provisions and other like matters, they 
are necessary for fishing, and therefore are part of the license 
to fish. The trading here spoken of must mean something 
more. But it is not a new question, and I fully subscribe to 
the authority of Jacob v. Jansen, 

Park, J. To say that the trading is to be a trading sub- 
servient to the purposes of fishing, is to add a comment to the 

act, 
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afct, much longer than the act itself. If there ever were any 
doubt on the point, the cdse of Jacob v. Jansen has removed 
it: it is said by the counsel for the Defendant, that the subject 
may do the one, or the other, but not both. The late Chief 
Justice never meant to say (nor is it expressed in the report of 
the judgement, which, though short, is very clear), that he 
doubted whether both objects might be combined. I therefore 
concur with my Lord Chief Justice and my Brother Dallas^ 
that the judgement must be for the PlaintifK 

liuiiiiouGH, J. If this were not a perfectly clear case, or if 
I saw any reason to. differ in any one point from the judgement 
in tTacob v. Jansen^ I should express my opinion more at large ; 
but inasmuch as I fully coincide with the deliberate judge- 
ment of the Court in that case, I need say nothing more on 
that subject. As to the other question, whether the 45 Geo. 3. 
makes the former act applicable to this case, that question is 
equally clear; and there must therefore be 

Judgement for the Plaintiff. 
Marshall^ Serjt, on a subsequent day stated the Defendant’s 
election to turn the special case into a special verdict, and he 
prayed to make it a special verdict of tlie same term, that a 
writ of error might be immediately brought. 

Gibus, C. J. The Court wish a circumstance to be adverted 
to, and its cflect on this record to be considered, which was 
not adverted to at the bar upon the argument. The statute 
45 G. 3. legalizes only an adventure to the JVestern coast of 
South Anierica. The policy is from Limay or any other port or 
ports on the coast of South America, Those terms in the policj^ 
comprehend a ship which should sail from the Eastern coast of 
South America ; it is a question, whether, inasmuch as she 
would not in that case be protected by those statutes, the 
policy be not an illegal contract. It is stated on the case, that 
the ship sailed from Lma and there is no objection whatso- 
ever to the voyage which she did perform, or to tlie voyage 
which it was intended she should perform. But upon that 
point, we think the case ought to be argued again, before we 
give consent to its being turned into a special verdict. 

The case was not again argued, but this day, upon the motion 
of Besty the special verdict was set down for judgement 
formdy that it might go to the court of error. 

Judgement for the Plaintiff. 
Tlie case w«as again called on for further argument on a for- 
mer 
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mer . day in this term {a\ when it was stated from the Bench, 
that an answer had occurred to the objection last taken by the 
Court, viz. that although the policy might comprehend certain 
voyages which could not be performed without the licence of 
the South Sea Company, yet there was nothing to show, that if 
the assureds had wanted to pursue such a voyage, they would 
not have obtained such a license. It had been decided in this 
Court (5) that where a policy covered two descriptions of voyage 
in the alternative, the one lawful without a license, the other 
capable of being rendered lawful by obtaining* a license, and 
the lawfur voyage was performed, the Court held that they 
would presume that a license for the other voyage would have 
been obtained, if that voyage had been elected. 


(a) In the absence of the repoi ter, who was attending elsewhere on a melancholy 
duty : but full relianen may be placed on the accuracy of the very learned person, 
on whose authority this is stated. 

(3) 'See Seiuell w 'JHie Tiotjal Assurance Company, ante, IV. B56. and JJarnes v, 
Buik, ante, V. 527. In the last case it was held, that even ^here a contract was 
effected in terms so large as to comprehend a legal, and an illegal voyage not ca])a« 
blc of being legalized by any license, yet, if the legal voyage only was contem- 
plated and pursued, the largeness of the terms of the contract should not avoid it. 


A Of. 25. 


Hancock u. Winter. 


The words, 

“ She is a great 
thief; she 
ought to have 
been transport- 
ed, “ are not 
in substance 
proved by evi- 
den<^ of the 
words “ she is 
a damned bad 
one; she 
ought to have 
been trans- 
ported.” The 
^ti^ords ** she 


^T^HIS was an action on the case for defamation : the words 
imputed to the Defendant by the second count of the de- 
claration were, Hancock's wife is a great thiefi and ought to 
have been transported seven years ago.” Upon the trial of the 
cause, at the York Lammas assizes, 1816, before Wood^ B., the 
words proved were, ** Hancocks wife is a damned bad one ; she 
ought to have been transported seven years ago.” Woodj B. 
thought that in these words the second count was substantially 
proved, and the jury found a verdict for the Plaintiff. 

Hullock^ Serjt., in this term obtained a rule nisi to set aside 


bwauanspwt- vcrdict and enter' a nonsuit, on the ground that the evidence 
express- showed a fatal variance. 

o°^iiioironhe Copley^ Seijt., now showed cause. He urged that the words 
spwker^^are ^ere in substance proved, and it was unnecessary to prove the 

teivei action- precise words. Neither was it necessary that all die words al- 
able. 

' At least, unless connected by innuendo with a coUoquium iA felony. By Burrough, J. 

leged 



IN THE FlPTTf-SEVEHTH YeAH OF GEORGE III. 

leged should be proved : it sufficed if any words were proved 
on which an action could be ’•'maintained ; and the words, “ she 
ought to have been transported seven years ago,” were action- 
ble. DorCs case {a). ** If you had your deserts, you would 

have been hanged seven years ago.” These words were held 
actionable. 

Gibbs, C. J- This is a question whether the words alleged 
are proved. The words alleged imply theft. Thfe words proved 
are, that in the opinion of the speaker the person mentioned 
ought to be transported, but the Defendant may think that the 
other ought to be transported for acts which are not the offence 
of theft. Therefore the words do not necessarily infer the com- 
mission of that crime. 

Burrough, J. The case in CroHwas not on a question of 
variance: that makes all the difference. If this declaration had 
stated that there was a conversation about a theft and a felony, 
and that the Defendant spoke these words, with an innuendo that 
he intended she had been guilty of the felony, it might suffice ; 
but this declaration is not so. The contrary decisions, too, are 
the latest, and, in one of the late cases, the Court observe that 
it is only the opinion of the speaker. 

{a) Cro. El 62. 


Thomas v. Pemberton and Kittridoe- 

ri^HIS was an action of assumpsit for the mismanagement of a 
farm, by carrying off the straw and manure, and the Plain- 
tiff averred that the Defendants *were tenants of the farm to the 
Plaintiff, and in consideration thereof undertook to treat it in 
a husband-like manner. The cause was tried before RtekardSf 
B., at the Stafford summer assizes, 1816, when the facts appear- 
ed to be, that the Plaintiff had, let the land to Scarratt^ who had 
since become a bankrupt, and the Defendants were the assignees 
under his commission. That the acts of mismanagement com- 
plained of had been committed, was cle&rly proved, and the 
only question was, whether the Defendants were liable ; which 
turned on the fact, whether they had elected to take to the bank- 
rupt’s interest in the farm. It was proved that at a meeting be- 
tween 
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If the assignees 
of a bankrupt 
intermeddle 
with and as- 
sume the ma- 
nagement of a 
farm, this is a 
sufficient elec- 
tion to take to 
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tween the Plaintiff, his agent, and the two Defendants, and their 
solicitor ; the Plaintiff stated the object of the meeting to be, to 
ascertain whether the Defendants would take to the bankrupt’s 
interest in the premises. The Defendant Pemberton said, it was 
a very material question for them, and would require considera- 
tion before they could determine ; they would give an answer on 
the following Thursday^ on which day Pemberton alone came, 
and said they must hold the premises until the Lady-day fol- 
lowing (the period of the year from which the term was com- 
puted). The Plaintiff caused Scarratt and both Defendants to 
be served on the 22d September^ with a notice to quit at the en- 
suing Lady-day : when Kittridge received it, he said, it is 
what I expected.” Evidence was given that Pemberton^ who 
lived near the spot, frequently, and Kittridge^ in some instances, 
had given orders to workmen on the farm ; they were solicitous 
that the Plaintiff should accept Scarratt as tenant, but he re- 
fused so to do. They continued in possession of the farm till 
Lady-day^ when they quitted. The Defendant Kittridge^ on a 
subsequent occasion, said, that he had found Scarratt on the 
farm, and had left him there. On another occasion he said, 

I wish I had never seen the farm, nor had any thing to do 
wuth it.” For the Defendant it was contended, that there was 
no evidence that the Defendant Kittridge had assented to take 
to the farm, and that if he had not, then, inasmuch as both the 
assignees had not jointly taken to it, the allegation that the De- 
fendants were tenants to the Plaintiff failed in proof, one of 
them alone not having authority or interest so to do; and the 
Plaintiff could not recover. The jury found that Kittridge had 
never elected to take to the farm, and gave their verdict for the 
Defendants. 

Copley^ Serjt., in this term obtained a rule nisi^ to set aside the 
verdict, as contrary to the evidence, and to have a new trial. 

Vaughan, Serjt., showed cause, and endeavoured to maintain 
that there was no evidence against Kittridge, for. that his acts 
on the farm were all referable to the interest he had as assignee 
in the bankrupt’s stock, independent of his term in the land. 
Further, he conceived,' that the election to take to the farm could 
only be made and expressed, if the formalities were observed 
which are prescribed by the late statute (a). 

But the Court. helJ, that language, that he expect- 

ed the notice to quit^ and Pembertoip^ that he had nothing to 
(a) 49 G. 3. c. 121. A. 19. 
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do with the farm but to pay the rent, and Pimberton^s affirma* 
tive answer given on the Thursday to the question wdiich, at the 
preceding meeting, had been addressed to both, (after which con- 
versation a very slight matter would suffice to bind Kittridgey) 
and their keeping possession of the farm till JLady-dayy after tlie 
Plaintiff had decidedly refused to let it to the bankrupt, as well 
as the acts done on llie farm, which were not confined to the- 
assignees’ interest in the other chattels, in a word," all the evi- 
dence showed that as well Kittridge as PembertoUy had elected 
to take to tlie farm : and they made the rule 

Absolute (u). 

(«) Cibbs^ C. J.> was absent on this day, in consequence of indisposition. 


Doe, on the Demise of Cole, v. Goldsmith. 

was an ejectment brought to recover certain premises 
in Oxxmrtli^ Suffolk ; the cause was tried at the Bury spring 
assiaes, 1816, before Woody B. A verdict was found for the 
Plaintiff^ subject to a case, the only material parts whereof were, 
that F. Goldsmith the elder, being seised in fee of the premises, 
made his will, dated 12th March, 1793, duly executed and at- 
tested for passing real estates, and thereby devised to F, Gold^ 
smithy his son, all his lands and hereditaments whatsoever and 
wheresoever, w^ere the same freehold, copyhold, or leasehold, 
or of any other nature or tenure whatsoever, to hold to him and 
his assigns for his natural life, and immediately after his decease, 
he devised the same premises unto the heirs of his body law- 
fully to be begotten, in such parts, shares, and proportions, man- 
ner, and form, as Francis his son, should by will duly executed, or 
deed executed in the presence of two credible witnesses, devise or 
appoint, and in default of such heirs of his body lawfully to be 
begotten, then, immediately after his decease, the testator devised 
the premises to his son J^n Goldsmith in f^. And the testator 
thereby subjected and charged his real estates with the payment 
of certain legacies, in case his personal estate, should not be suffi- 
cient, and thereby gave the legatees power to enter and distrain 
for the same. The testator afterwards, on the 21st Februaryy 
1799, made a codicil to his will, whereby, reciting that be had 

by 
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by his will given all his estates, as well real as personal, to his 
son Francis^ upon condition of his paying thereout the sum of 
100/. a-piece to the testator’s sons John and Charles^ and the 
sum of 50/. a-piece to the children of his late daughter, he there- 
by further charged his said estates, as well real as personal, to 
and with the payment of certain further legacies, with the like 
power of distress, and he ratified and confirmed his will. The 
testator died in 1799> without revoking or altering his will, save 
a's the same was altered by his codicil, and the same were 
proved by Francis^ his eldest son and heir at law, who possessed 
himself of the freehold estates thereby devised to him, and also 
of the personal estate, (which was sufficient for the paym'ent of 
his debts and legacies,) and paid all the charges and legacies men- 
tioned in the will and codicil. F* Goldsmith^ the son, in Trinity 
terfai, 1803, suffered a common recovery of the estates so devised 
to him, and by lease and release of 22d and 23d of June^ 1803, 
limited the same to himself in fee, and died in the year 1813, 
leaving the Defendant J. Goldsmith^ his brother, named in the 
will of F. Goldsmith^ the elder, his heir at law, and having him- 
self devised the premises to the Plaintiff’s lessor in fee simple : 
at his death the Defendant possessed himself of the premises. 
The question for the Court was, what estate F, Goldsmith the 
younger took in the premises by the will of F. Goldsmith the 
elder, or by the common recovery, or as heir at law of F. Gold.-- 
smith the elder ? If the Court were of opinion that F. Gold-- 
smith the younger, at the time of his death, was only entitled to 
a life estate in the premises, then a nonsuit was to be entered : 
if they were of opinion that he was entitled to an estate in fee 
simple, then the verdict for the lessor of the Plaintiff was to 
remain. 

This case was argued on a former day, by Blosset^ Serjt., for 
the Plaintiff, and Copley^ Serjt., for the Defendant ; but a^ their 
principal arguments are recapitulated in the judgement of the 
Court, it is unnecessary here to give them at length. Bhsset 
cited Doe on demise of Candler v. Smith [a^.King v. Mailing (5), 
Doe ondemise of Dam^ v. Burnsall (c), and Doe on demise of Gilman 
V. Elvey (d). Copley referred to Loddington v. Kyme (e^), and the 
judgement of Lawrence^ J. in Pierson v. Vickers {f). 

(rt) 7 Term Rep, 531. (d) 4 East, 313. 

(b) 1 Vent^2\ty, 225, S. C. 2 Lev, 58. (<r) Salk, 322. S. C. 3 Lev, 431. 

(c) 6 Term Rep, 30. (/) 5 East, 548 ^ 

The 
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The Court took time to consider until this day, when 
Gibbs, C. J., delivered their judgement. After stating the facts 
of the case so far as the devise over to the Defendant, beyond 
whicli, his Lordship observed, it was not necessary to state more 
of the will, he thus continued : the lessor of the Plaintiff insists 
that F. Goldsmith^ the devisee, took by- this devise an estate-tail 
by implication, and if so his recovery could defeat the remain- 
der over, and then the Plaintiff lessor is entitled to recover. 
It is insisted for the Plaintiff, first, that this is an estate-tail by 
implication ; secondly, if it be not such, yet that F. Goldsmith^ 
the son, as heir at law of the devisor, would be entitled to the 
fee-simple, by the destruction of the contingent estates ; for if 
this devise do not create an estate-tail, the PlaintifTs counsel 
contends that it creates an estate to F. Goldsmith^ the younger, 
for life, with a contingent estate in remainder to his issue, and 
a contingent estate in remainder limited over to John Goldsmith : 
that is the argument. On the other hand, it is insisted, that 
Francis Goldsmith takes only an estate for life, that the words 
“ heirs of his body,” are not words of succession, but are to be 
construed to mean children ; that they also take only estates for 
life, because no words of inheritance follow the estates devised to 
them ; that the remainder over to John Goldsmith is, therefore, 
a good vested remainder, which was to open and let in the con- 
tingent remainder to the children of F. Goldsmith^ if any such 
sliould ever be born. As to that proposition which is first con- 
tended by the counsel for the PlaintiflJ that this is an estate-tail 
by implication, he relies on the words and in default of such 
heirs of the body of F, Goldsmith^ then, immediately after his 
decease, over to J» Goldsmith^^ and contends that these words 
mean that the estate is to go over upon an indefinite failure of 
issue of F. Goldsmith. The Defendant’s counsel answers, that 
this would be the effect of the words, if the words ‘‘ heirs of the 
body” "had their usual signification in this place, but that here 
the words heirs of the body” mean children of F. Goldsmith^ 
the younger ; for that when he devises to the heirs of the body 
of F. Goldsmith in such shares as the tenant for life shall ap- 
point, that is a gift to persons who must be in esscj when 
F. Goldsmith was to appoint to them : that the default of such 
issue must therefore be a default of such persons, who can only 
be the children ; and that the testator by this expression, therefore, 
manifestly means to refer to the same persons who were to take 
as tenants in common under the appointment, not to -the heirs 
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of the body of the first taker in the ordinary legal sense. There 
certainly is much obscurity in this will ; and if we were compelled 
to conjecture what the testator meant, possibly we should not 
wholly succeed. But it is an established rule, that where a 
general intent appears, any particular intent which appears, 
however clearly expressed, shall never take effect where it is in- 
consistent with the general intent. And, I confess, it seems to 
me clearly to be the testator’s general intent, that the estate 
should never go over to Jb/m Goldsmith^ till all the heirs of the 
body of F. Goldsmith were extinct, I do not think the testator 
had a clear understanding of the meaning of the words heirs 
of his body,” nor did he, perhaps, know whether he meant heirs 
fismale as well as heirs male. I therefore must take the words 


according to their legal signification ; but I think it is clear, 
that he never meant that the estate should go over, until those 
heirs of the body of Francis were extinct. Several cases were 
cited. Doe on demise of Candler v. Smithy Doe on demise of Cock 
V. Coopet^ and Pierson v. Vickers, If it were necessary to cite 
cases, most of those cases support the principle on which we 
now proceed; and the facts of this case are fully as strong as of 
those. We are of opinion, therefore, that an estate-tail by im- 
plication does arise in this case, and, consequently, that the re- 
covery was well suffered, and that the judgement must be 

For the Plaintiff*. 


[ ♦SlU ] 

Novm 26 . 


Strutt v, Rogers. 


A general re- 
ference of all 
disputes, dif- 
ferences; and 
demands be- 
tween the 


pFLIj^ Serjt., had on a former day obtained a rule nisi for an 
attachment against the Defendant for non-performance of 
an award, in not paying the sum thereby directed to be paid by 
the Defendant, under the following circumstances. An action 


^fendanT^ had been commenced on a bond given by the Defendant to in- 
an action, does demnify a parish against the maintenance of a bastard child, 
the Mbftraior action had been commenced thereon, which being ripe 
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liiF against the Defendant ; it stated the grounds of the action^ 
that notice of trial had been given, that it had been agreed that 
such notice of trial should be countermanded, and that the costs 
of such action should abide the event of the award, as if the 
cause had been actually tried at the Chelmsfori assizes pursuant 
to tliat notice. And the submission was of all disputes, differ- 
ences, and demands between the parties, except the costs of the 
action, which (it w'as repeated) were to abide the event, as if 
tlie cause had been tried at the Ckehnsford assizes, pursuant to 
the notice given. The arbitrators had awarded the costs of the 
reference, as well as of tlie cause, to be paid by the Defendant* 
Best^ Serjt., for the Defendant, showed cause against this rule. 
He contended that an arbitrator bad no jx)wer over the costs of 
an award, where that power was not expressly delegated to him, 
for which he cited Candler v. J^idlen' {a).. And the reason why 
they are not included in a general submission of all matters in 
diflerence is, that they are a matter arising after the submission* 
In JfVood O'Kelly (^), indeed, the Court of King’s Bench held, 
that a submission to arbitration of costs generally, would include 
the costs of the reference ; but in this cose the submission is 
restricted. Here is no submission of any costs* In Brawn v* 
Marsden (c) this Court held, that the costs of a reference were 
not included in the costs of the action. In Bradley v. Twist&w 
{d)y indeed, this Court seems rather to differ from what was 
supposed to be the practice of the Court of King’seiBench ; but 
‘ that Court says, in the case of Wood v. O^Kelly^ that it must 
have been the forni of the rule in the Court of Common Pleas 
which makes .the difference. Here the rule brings the parties 
within the case of Brawn v. Marsden^ for the terms of the rule 
are express, that the costs of the cause shall abide the event ; 
therefore the Court will not grant an attachment. Here the 
Plaiudff might have had all he was entitled to, for it is sworn 
that the Defendant tendered all except the costs of the award ; 
and if the Court will put the Plaintiff to sue on the award, the 
Defendant «an plead that tender ; at all events, where the right 
is doubtful, the Court will not proceed against the Defendant 
as for a contempt. 

Pell^ in support of his rule. The submission is as ample as 
possible, and if it had omitted the exception of the costs of the 
action, it would have been in the very terms of Bradley v. Tun-- 

(a) Wilks, €2. (c) 1 H. BU 223. 

(d) 1 Bos. ^ 
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$t(yw» A later case5 Fitzgerald v. Graves (a), precisely meets this ' 
on principle. It shows that under the terms of a general sub- 
mission, the arbitrator has a power to award how the costs of 
the reference shall be paid. The Defendant ought not to have 
shown cause against the attachment, but to have moved, if he 
thought the costs of the reference excessive, that the prothono- 
tary might review his taxation. 

Gibbs, C. J. This is an application to the Court for an at- 
tachment against a party, for not paying a sum of money said 
to be awarded to him. In order to support an attachment, the 
Plaintiff must show that he had demanded what was due to him ; 
and if he has demanded more than was due to him, he cannot 
have an attachment for the Defendant’s failure of compliance. 
The sum demanded included the costs of the reference, as well 
as tlie costs of the action : if a part only of that sum was due, the 
Plaintiff cannot support/ his attachment ; and in order to see what 
is due, we can look only to the award. The reference is of all 
matters in dispute between the parties; and it is provided, that the 
matters in dispute between the parties, and also between the Plain- 
tiff and the parish officers, shall be referred, and thirf; the costs 
of the suit shall abide the event, as if the cause had been tried 
at the Chelmsford assizes; and by the bond of submission all 
matters are referred, except the costs of the action or suit, which 
are to abide the event of the reference. The question is, whe- 
ther this subxfiission includes the costs of the reference. The 
counsel for the Plaintiff insists, that unless they are excepted, 
an arbitrator has a right to give them ; for that where he has 
power to give costs generally, they include the costs of the re- 
Terence, and here the costs of the cause only are excepted : the 
fallacy of his argument is, that, take the thing excepted aw^ay, 
there is nothing said in this submission about costs. If any words 
had preceded the exception, which would include general costs, 
then the limited exception would not take them away; but the 
misfortune of the Plaintiff’s case is, that he has no such previous 
•words : the cases which the Plaintiff’s counsel cites, are cases 
where power is given to the arbitrator to give costs generally, 
and it has been deemed that such costs include the costs of a 
reference : therefore we are pf opinion, that part of the award 
which is for this sum cannot be supported, and that the rule for 
an attachment must therefore be 

Discharged (J). 

(£) Grove T. Cox, ante, 1, 165. acc. 


(a) Ante, V, 342. 
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Doe, on the Demise of Hayes and Others, v. Sturges. 

^^HIS was an ejectment for certain premises in the parisli of 
St.' Maty^la-bonne^ Middlesex. The Plaintiff declared upon 
six demises of persons who claimed title to the •premises : the 
demises were severally laid on the 2d October^ 55 Geo. 3. The 
cause was tried at Westminster^ at a sittings in Easter term, 
1816, before Gibbs^ C. J., and a verdict was found for the 
Plaintiff, subject to a case, the material parts of which were, 
that 

Samuel Hayes being possessed of the premises, which were 
leasehold, for the residue of a term of ninety-three years from 
24th •Ji/wc, 1760, by his will, dated 9th 1786, devised the 
premises to his nephew Samuel Hayes (afterwards the Rev. 
Samuel Hayes\ for so much of the term and interest, which 
he, the testator, should have therein at the time of his decease, 
as his nephew should live, for his own use and benefit, subject 
to the rents, covenants, and agreements contained in the origi- 
nal lease ; and after his nephew’s decease, the testator devised 
the salne to all and e^ery the children of his nephew Samuel 
Hayes, and unto John Hayes, the son of his late nephew John 
Hayes, as tenants in common, and their respective executors, 
administrators, and assigns, with benefit of survivorship, if any 
of such children, or the said Joh7i Hayes, should die under the 
age of twenty-one years. And the testator appointed the said 
Samuel Hayes, John Buckley the elder, and Johi Buckley the 
younger, trustees and executors of his will. The will con- 
tained a power for his nephew Sainuel Hayes, during his life, 
and for the surviving trustees, after his decease, to demise his 
leasehold premises to any person for any term not exceeding 
twenty-one years* in possession, and at the best and utmost rent 
which could then be really had for the same, and subject to the 
usual covenants, conditions, and agreements on the part of the 
lessee, for upholding and keeping the pi^mises in repair, and 
without taking any sum of money, fine, of gratuity whatever, 
for granting such lease, and so as such lessee did execute a 
counterpart thereof. The testator died in September^ 1787, vrith- 
out having altered or revoked his will, possessed of the pre- 
mises, which will was duly proved, but was not registered. John 

Vot. VIL O Buckley 
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Buckle^/ the elder, one of the said trustees and executors, died 
in January 1795. The Rev. Samuel Hayes^ the nephew, upon 
the testator’s death, took possession of all the property devised 
and bequeathed to him by the will, and, amongst others, the 
premises in question; and, by indenture, dated 9th July 1791, 
he demised the premises to James Gilmmr^ his executors, ad- 
ministrators, and assigns, for the term of fourteen years and 
one quarter from Michaelmas then next, at the rent of 36/. pet* 
annum^ which was thereby reserved to the said S. Hayes^ his 
executors, administrators, and assigns, with the usual cove- 
nants to pay rent and repair, &c., and the usual powers for re- 
entry; and in the lease there was a further demise, whefeby, 
“ in consideration of the said James Gilmour^ his executors, 
administrators, and assigns, performing the usual covenants, 
clauses, provisoes, and agreements thereinbefore mentioned and 
required, the said S» Hayes thereby leased to him, his execu- 
tors, administrators, and assigns, the premises, together with 
all improvements and erections and buildings then appertaining 
or which thereafter might belong to the same, from the*26th 
December 1805, for the further term of forty-two years, paying 
to the said S. Hayes^ his executoi*s, administrators, and as- 
signs, the yearly rent of 36/., and a further yearly sum of 5/., 
during the last granted term, as and for the rent and ground- 
rent of the premises, payable quarterly, and subject to such 
like covenants, clauses, provisoes, and matters, as were before 
therein contained on the lessee’s part. S, Hayes the nephew 
made the contract for this lease in his own name only, and 
without any mention of any other persons being jointly con- 
cerned in interest with him, and the rent of thirty-six pounds 
mentioned in that lease was a rack-rent at the time the lease 
was granted. The lease had been registered ; and the interest 
derived under the same was now vested in the Defendant, as a 
purchaser thereof, for a full and valuable consideration. S. HayeSy 
the nephew and devisee and legatee, had issue Richard Hayes, 
Charles Hayes (one of the lessors of the Plaintiff), and Eliza^ 
beth Hayes* The said Rev. Samuel Hayes, by his will, dated 
8lh November 1795,* reciting that his uncle S. Hayes, after his 
own death, had bequeathed (amongst other things) the premises 
then let to Gilmour, the rent of which was to be raised 5/. per 
annum at the expiration of the then present lease, and further 
reciting, that the first testator had appointed J* Buckley, and 
J* Buckley, jun., jointly with himself, trustees for that pro- 
perty. 
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perty, directed as follows: As Mr. J. Buckley is dead, I think 
it fit that other trustees should be joined with Mr. J. Buckley 
the survivor, after my decease ; I do therefore appoint, as far 
as I am legally empowered to do, James Bate and John Trip^ 
hook (one of the lessors of the Plaintiff) joint trustees with Mr. 
John Buckley^ for the security of the property bequeathed by 
my uncle to my children.’* The Rev. Samuel Hayes died in Z)e- 
cember 1795, leaving his said three children, Richard^ Charles^ 
and Elizabeth^ him surviving. The case then proceeded ,to 
state the title which the numerous lessors of the Plaintiff in this 
case, derived to themselves, itndcr the will of Samuel Hayes the 
elder, and by divers mesne conveyances and descents. 

The question was. Whether the lessors of the Plaintiff, or 
any of them, were entitled to recover the premises in question, 
or any and what part thereof. 

This case was argued on a former day in this term, by Cop- 
ley^ Serjt, for the Plaintiff, and Hullock^ Serjt., for the De- 
fendant. As the Court in giving judgement went fully into their 
principal arguments, jt is deemed unnecessary here to repeat 
them. Besides the cases mentioned in the jujjgement, the fol- 
lowing authorities were referred to: Dyer^ 23. b.pL 146. 1 Co. 
Utt, HI. I jBo. Abr. 6 18. B. pi, 2. 1 , 47. Garrett v. Lister^ 
1 Lev. 25. 1 Lev. 215. Cheyney and Smithes case. Co. Dig. 
Administration^ C. 5. p. 342. Dyer^ 277, b. pi. 59. Plowd. 520. 
Welcden v. Elkington. 

The Court took time to consider, and on this day their judge- 
ment was delivered by 

Gibbs, C. J. This was an ejectment on several demises, 
brought against W. Sturges, who claims under a lease granted 
by one of several executors. There are six demises in the de- 
claration, but the title of none of the lessors can prevail, if that 
lease be good. After stating the devise, his Lordship added, it 
is not necessary for me to go through the title of the lessors of 
the Plaintiff, because we think the Defendant is entitled to our 
judgement; for that his title is well supported by the lease grant- 
ed to him by the indenture of 7th July 1791, [here his Lordship 
stated the lease and then resumed]. On the decease of S. Hayes 
the elder, S, Hayes the younger, and two others, took the estate 
as his executors named in his will; and it is evident that this 
lease, under which the Defendant claims, is not justified by the 
leasing power in the will of the first testator. If, therefore, the 
lessor be considered as acting under that leasing power, as a 
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mere tenant for life, that lease will be bad ; but in nrder to give 
effect to the legacy, it ^is necessary that the executors should aa- 
aentto it. If, indeed, this can be considered as a lease, granted 
by the executors, it may be supported. The question therefore 
is, whether there be any assent to this legacy. S, Hayes the 
younger, is a legatee for life only. It is clearly settled, that 
where an executor takes an interest in a leasehold estate for his 
life, he must do something more than enter, in ordef tp give as- 
sent to his legacy; but where his interest is absolute, his entry 
does assent to the legacy: there is a substantial reason for this 
distinction ; for if his general entry on his life estate were an 
election to enter as legatee, it would necessarily confirm the re- 
mainder devised over ; and that might happen in cases wherein 
he might want the estate in remainder for sale, in order to pay 
the testator’s debts ; such an assent would be a devastavit in the 
executor, which might be a grievous hardship to him. If the de- 
vise to him be absolute, the same reason docs not exist ; for he has 
the value of the whole term, as an equivalent, to indemnify him- 
self against the consequences of the devastavit. If it were neces- 
sary to cite casqs, they are Lainpefs case (a), and Pannel v. 
Fenn (5), Bo, Ahr, Devise (c). Notwithstanding, therefore^ 
that S. Hayes entered on this land, he must be taken to have en- 
tered as executor, and not as legatee, unless there be other 
evidence of his assent to the legacy. I agree, that there may 
be an implied assent to a legacy, manifested by other acts, 
as strong as if the executor had said, 1 assent to this legacy;” 
and it is contended, that in this case there is such evidence. 
For it is said, though, where one executor is a legatee for life, 
his entry does not show an assent to tiie legacy to himself for 
life; yet, where there are several executors, if the one who is 
legatee enters, it is an assent. We cannot subscribe to this 
distinction; for one of tlie severaT executors may administer 
alone, and then he must enter. Again, there is no doubt that 
a lease by one executor is good, though there are other execu- 
tors; ahd therefore his making this lease in his own name only, 
which, as well as the reservation of rent to himself, his execu- 
tors, and administrators, is much relied on by the Plaintiff’s 
counsel, is no proof that in so doing he was acting as legatee : 
and though he was exceeding the proper and regular bounds of 
his power as a trustee, and his duty as executor, that does not 

(a) 10 Go, 47. h,bth res, {h) Cro. El, 347. ' 

(c) p, 619. Devisej D. pi, 1. 
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avoid the lease, nor does it show that he was acting as 
legatee. Nothing would be evidence of that last, but what 
could be done in his proper title ‘ and character as legatee. 
This lease is no more conformable to his title as legatee, than 
it is to his character as executor; and it is not enough to show 
that it is equally applicable or equally inapplicable to his title 
of legatee, as to his character of executor; but it must appear, 
that he did the act, rather in the character of legatee than in 
that of executor. I agree to the cases which say, that without 
an express indication of the executor’s intention to take as le- 
gatee, he shall be in only as executor ; but none of the cases 
say, that an act, such as a lease, which is inconsistent with the 
duty of an executor, is evidence of an assent to a legacy, un- 
less it be consiftent with the character of legatee. Of the 
cases in which the executor has been held to have made an 
election to take as legatee, the first is Paramour v. Yardley (c), 
from Plomden^ and k was insisted there, that there was no 
assent to the legacy; but there was evidence enough of such 
assent; for the proof was, not only that the widow took the 
property, but educated the children of the testator, as was 
directed by his will, and it therefore must be Inferred, that she 
assented to the legacy. So, in Young v. Holmes it was 
argued that no assent was shown to the legacy, but when it was 
shown that the executor had paid a charge of bOl to which the 
legacy was subjected, it was held that was a sufficient proof of 
his assent to the legacy. The principle established in these, 
and all the cases cited, is, that if an executor, in his manner 
of administering the property, does any act which shows that 
he has assented to the legacy, that shall be taken as evidence 
of his assetU to the legacy ; but if his acts are referable to his 
character of executor, they are not evidence of an assent to the 
legacy. We think there is no such evidence here. It is ob- 
jected^ that his willy whereby the lessor devises over the pro- 
perty, furnishes evidence that he took it as legatee; and it is 
said to be established by an authority in Wentworth (c), that a 
devise over by an absolute devisee shows his assent, but no case 
decides that a devise over^ by a tenant fbV life, of that which 
he eanmot give, is such- evidence# But further thair that, the 
evidence must be of an assent to the legacy at the time of 
making Ijie leasOy and liis will, made after, cannot prove that 
he assented to the legacy at the date of the lease. We are 

(a) Pl<md, 539i (6) 1 6Yr. 70. (c) 22a.* Margin. 
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therefore of opinion, that there is in this case no evidence of 
the assent, by Samuel Hayes the younger, to this legacy : he 
must therefore be considered to have leased as executor, and a 
verdict must be entered 

For the Defendant. 


Bunn and Another v, Markham and Others. 

^^HIS was an action of trover, brought to recover from the 
^ Defendants who were the executors of Sir Jervase Clifton, 
Bart, deceased, certain India bonds, bank-notes, guineas, an 
iron chest, and the boxes and envelopes in whiig^h these securi*- 
ties and money had been contained. The cause was tried 
at Guildhall, at the sittings after Trinity term, 1816, before 
Gibbs, C. J. The evidence was, that Sir Jervase Clifton^ being 
of an advanced age, and confined to his bed, and having by his 
will, dated in 18 H, bequeathed all his cash, notes, and India 
bonds to his executors, to be sold and invested in trust for his 
daughter, the wife of the Defendant Markham, and her chil- 
dren, on 24th March, thinking himself near his end, sent for 
his solicitor, the Defendant Jamson, to make a codicil to his 
will, whose partner Leeson attended him, and prepared a codicil, 
by which the testator gave to the Plaintiff Mary Bunn, other- 
wise Clifton (who had for more than thirty years cohabited 
with him, and was the mother of the other Plaintiff) 2000/., 
and to his and her daughter, the Plaintifl’ Rebecca Clifton, the 
like sum of 2000/. While, the solicitor was in the house, the 
testator taking some keys from a basket which he always kept 
by his bed-side, delivered them to tJohn Bunn Clifton (his son 
by the one, and the brother of tl>e other Plaintiff), Leeson, 
and a tenant named Sandby, in whom he reposed great confi- 
dence, and directed them to go to an iron chest in which he 
kept his valuables, fixed in the wall of another room in his 
bouse, and to bring from it whatever property they found there» 
They brought three parcels, ^and laid them on his bed, one of 
which contained three India bonds, value 1500/., and bank 
notes, together of the value of 2225/., another contained 1 100/. 
in bank notes, and the other contained 479 guineas, the value 
of the whole being 3829/. The testator^ on being informed 
that tlie amount was about 170/* short of 4000/., said it should 

be 
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be made up to 4000/. even money/ and directed for the Plain- 
tiffs, 2000/. for each; but the complement was never in fact 
added. On the box which contained the 2225/., Mr. Bun7i 
Clifton had before, on the 7th of March^ by the testator’s direc- 
tion, written For Mrs. and Miss Clifton^ 504/.” The other 
two parcels, Mr. Biinn Clifton^ by his father’s direction, on 
the present occasion sealed up and wrote on them the words. 
For Mrs. and Miss Clfton^ The testator charged Mr. Clif- 
ton^ that after his decease he should deliver these to his mother 
and sister, the Plaintiffs. Mr. Clifton^ by his father’s direction, 
replaced this property in the iron chest, locked it, and brought 
back the keys, which Lceson, by the testator’s direction, sealed 
up in a paper parcel, and wrote thereon, “ To be delivered to 
Mr. Jamson after Sir Jervase Chfton^s decease.” The keys were 
then again put into the basket by the testator’s bed-side. The 
Plaintiffs were not then in the house, but upon Mrs. CliftorC^ 
arrival some days after, the testator intrusted to her the keys 
of the iron chest, and told her that the contents were to be 
her’s and her daughter’s, and charged her to keep the keys ; 
and many times afterwards, and particularly on 27th Aprils on 
the occasion of his making a further codicil, he declared that 
the money in the iron chest was for the Plaintiffs. After tliis 
time, the testator frequently expressed anxiety respecting the 
keys of the iron chest, and required them to be shown him, 
and on learning that they had been obtained from Mrs. Clifton 
by his eldest son, he expressed great displeasure, and caused 
the keys to be replaced in the basket of keys which was always 
kept in his bed-room. The parcels, and the property therein, 
continued in the same state until after the testator’s decease, 
which happened a year afterwards. Gibbs, C. J., left to the 
consideration of the jury the probability that the intended 
4000/., of which the testator had spoken, was the same sum 
desighated by the codicil of 24th March ; and also the ques- 
tion, whether the testator meant to make this an absolute gift 
to the Plaintiffs, or only provisional, upoji the probability that 
he might not survive long enough to complete the codicil. The 
jury found that this was not the 4000/. designated by the 
codicil, and that the testator intended it as an absolute and not 
a provisional gift. His Lordship reserved the point, whether 
there had been in this instance such a sufficient delivery of 
the property, as was necessary to constitute a donatio moi'tis 
causa. 
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Shepherdj Solicitor-General, in this term obtained a rule nisi 
to set aside the verdict, and have a new trial, upon two grounds, 
first that the verdict of the jurj^was contrary to the weight of 
the evidence; secondly, that there was not a sufficient delivery 
to constitute a donatio mortis causa. 

Best and Blosset^ Serjts., showed cause. The evidence, they 
contended, was most clear, as to the testator^s intention to 
make this an ' absolute donation causa mortis. And as to the 
point of law, this was a sufficient delivery, or rather, an actual ' 
delivery was not necessary. In Spratlcy v. Wilson («), Gibhs^ 
C. J., held it sufficient where a person in extremis said, “ I 
have left my yatch at Mr. BS at Charing Cross^ fetch it away, 
and I will make you a present of it.” [^Gibhs^ C. J., desired 
that case might be laid out of the consideration of the Plaintiff’s 
counsel, for that immediately after that trial, he perceived that 
what he had somewhat improvidently thrown out, could not be 
maintained, because a delivery was wanting, and he had accord- 
ingly written a remark to that effect at the end of his own note 
of the case.] The only requisite for a donatio mortis causd^ is, 
that it be intended to take effect upon the decease of the donor, 
and be accompanied by some overt act, which needs not to 
amount to a delivery. It may be inferred that this was Lord 
LiOUghborougV^ opinion, from his expiK)ssion in the admirable 
judgement which he delivered in Tate v. Hibbert (6). ‘‘ It is 

clear it could not be by mere parol, because saying ‘ I give ’ 
without any act, will not transfer the property. So far I con- 
cur with the reasoning in that case referring to the judgement 
of Lord Hardwickej Chancellor, in Ward v. Turner (c). In 
S7nith V. Smith {d\ no delivery took place : the donee was the 
donor’s servant, left in custody of his goods during his absence, 
which was a continuing possession in the master. The delivery 
needs not to be to the donee in person ; a delivery to any other 
for his use is sufficient. The testator, in the present case, 
separates this from the residue of his property, shuts it up by 
itself, indorses it by tlie hand of an agent in his own presence, 
gives it over into the hands of the Plaintiff*’s son, and tells 
him, after the doiior’S decease, to deliver it to his mother and 
sister. That then was a sufficient transmutation of the posses- 
sion. If it be said that the property came back to the testator’s 

(fl) 1 Hult, 10. (c) 2 Vez. 431. 

ib) S Vas,jun, 111. lilO. {d) Str, 9b5, 

possession, 
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possession^ by being put back into his iron chest) the answer 
is, first, that it was only imperfectly restored to him, for the 
seal is never afterwards broken||)fF; next, in Smiih v. Smithy so 
did it revert on the testator’s return from the country. *Here a Markham. 
mark is put on the property, which never is again taken off, [ *228 ] 
but is found remaining after the donor’s decease. The only 
use of a delivery, is, by some act to remove the doubt that 
might exist on the use of mere words ; such an adt exists here, 
and therefore all is done which is requisite for a complete dona- 
tio mortis causa. Both the civil law, from which the donatio 
mortis causa is borrowed, and the English law, alike require 
only a demonstration of the sentiment of the party; and the 
sentiment cannot be more strongly expressed than in this in- 
stance. Nay, this amounts almost to a testament in writing, 
by the written declaration of the party. The donor was bound 
by the strongest moral ties to provide for both the Plaintiffs. 

So, in Hill v. Chapman {a) the testator said, on making a neiV* 
will, ** The old will is of no use to me, but you must take care 
of it, by reason, you know, there is something with it for 
yourself. As soon as I am dead, open the paper and take it 
out;” and this was held a good donatio mortis causd. If it be 
urged that the bank*note in that instance was committed to and 
remained in the donee’s custody, yet he had, under those in- 
structions, no right to open it while the donor lived. No case 
except Wa7^d v. Turner requires the complete and absolute pos- 
session. So, Dmty v. Smith (i). The donor gave a bank- 
note to A.y to be delivered over to his nephew, in case he 
should die of that sickness. It can make no difference that it 
is in custody of the father himself : considering the relation that 
existed between him and the Plaintiffs, his was the safest and 
properest custody. A continuing possession in the donee is not 
' necessary in a donatio mortis causa. That is not necessary even in a 
gift inter vivos. In every donatio mof tis causd^ the control and 
dominion over the gift, dpring the life of donor rests with the [ 229 ] 
donor ; for it is agreed that he has the power to revoke that 
disposition, and make another during his life, and give it to 
some other person ; therefore it is improbable and unreasonable 
to expect that he should wholly give up the possession, in 
losing which he may lose the Con trof over The definkion 

in Vinnius which Lord Lmghborough^ Chancellor, in Tate v. 
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Hibbert^ says is the best, makes it clear, that the donor has a 
greater interest in the gift than the donee (a). In summa^ mor-- 
th causa donatio est^ cum magi^e quis velit habere^ quam eum 
cui donate magisque mm cui donate quam haredem mum. In 
Hankins v. Bluett (A), Lord Kenyon^ C. J., is said to have 
stated that the donor must part with the dominion of the gift, 
but that, and all dicta of Judges, must be taken with reference 
to the case under judgement. There the question was, whether 
there was not a mere bailment for safe custody, and the jury 
found that it was a bailment, and evidenced by the supposed 
donor often calling, taking some of the clothes, and wearing 
them. Miller v. Miller (c) was a mere gift by parol of every 
thing, exclusive of the bank-notes and the bill of exchange, all 
the other articles being absent ; and even the bill of exchange 
would have been a good donation, except that, from its par- 
ticular nature as a chose in action, no property could pass by 
delivery, and it must be sued in the name of the executors. 
In Snellgrove v. Bailey (d), cited with approbation in several 
books (e). Lord Ilardwicke decided that a bond may be the 
subject of a donatio mortis causa ; and so may India bonds. In 
Ward V. Turner there was no question on the degree or nature 
of the delivery that w^ould make a donatio mentis causa. In 
that case, the subject of donation was a variety of articles, of 
which the first was a receipt for a South Sea annuity, and the 
rest were not present ; and it is with respect to that case, that 
Lord Ilardwicke lays down the rule, that a delivery is neces- 
sary to perfect a donatio mortis causa ,• but he also adds, that 
something tantamount may be sufficient. In that case, how- 
ever, there was no act at all approaching to it ; and it does not 
therefore follow, that the observations of Lord Hardwicke^ 
made in that case, would have been made in this case. In Tate 
V. Hihbert there was no doubt of the delivery, and the question 
was, not whether there was not enough to amount to a dOnatio 
mortis causdy but whether there was^ not enough to make it a 
gift inter vivos. The Lord Chancellor held that the check on 
the banker was a present gift, if any thing, for it is an autho- 
rity to the banker to pay, which authority would be revoked 
by his death. He says a donatio mortis causa cannot be by 
mere parol, it laaf be By deed or writing. As to that part of 

(a) Justin, Inst, lib, 2. lit, T, dc Donaiionfbus. (r) 3 P, Wins, 356. 

(5) 2 Esp, 662. (d) 3 Atk, 214. 

(6') 2 Vez, 442. 1 Vcs, jun, 546. 4 Bro, C, C, 72. 

the 
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the case which relates to the revocation by the gift in the 
codicil, the jury have put that out o( consideration by their 
finding: it is plain on the evidence, that the testator, after 
completing the codicil, acknowledged this as a subsisting gift. 
It would however be extremely difiicult to argue, that a codicil^ 
merely confirming a will, would defeat a donatio mortis causa 
made since the will,, which had taken the property out of the 
c^eration of the will. • 

Shepherd, Solicitor-General, and Copley, Serjt., who were to 
have supported the rule, were relieved by the Court. 

Gibbs, C. J. The two grounds on which the present applica- 
tion is made, have a different object in view. The one is, that 
the jury did not draw a correct conclusion from the facts sub- 
mitted to them : tiie other is, to enter a nonsuit, on the ground 
that the facts. Caking them to be proved, do not make out the 
title of the Plaintiffs. The first question stands principally on 
the evidence of Mr. Bunn Clifton, If his memory has not failed 
him, the verdict is certainly right, and his credit and character 
stand unimpeached. I say this, in justice to a young man whose 
character is his best possession. As to the other points, it is 
agreed on all hands, that a donatio mortis causa cannot exist, 
without a delivery. The facts of this case are, that the property 
was taken out of a chest of the testator, looked over by him, 
and sealed up in three different parcels : being so sealed, he de- 
clares that it is intended for the witness’s mother and sister, and 
directs that it shall be given to them after his decease ; there is 
no other delivery but that : it is replaced in the chest, and the 
keys are re-delivered to the testator, or by him to persons whom 
he alw^ays nominates as his servants for that effect, and he ex- 
presses a continual anxiety about the custody of the keys. The 
question is, whether this be a sufficient delivery to make a donatio 
mortis causa ; and we are clear that it is not. It is argued by 
the counsel for the Plaintiffs, that there needs not to be a con- 
tinuing possession in the donee; but that the donor may resume 
the possession without determining the gift. There is no case 
which decides that the donor may resume the possession, and 
the donatio continue. Smith v; Smith is d very confused case. 
Where the master died, it does not appear: inasmuch as it is 
stated that the master delivered the keys of hiS rooms to his 
servants when he went out of town, probably he died in the 
country, and then the delivery of the keys last made to his ser- 
vant, would be a continuing of possession up to his decease. 

But 
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Blit all the cases agree, that if the ^donor resumes the possession, 
it ends the gift. Lord MardwicJce expressly so bolds in Ward 
V. Turner^ where it suited the purpose of the counsel to argue (a), 
that if the donor, after making a complete delivery, receives 
back the article^ the donation remains perfect* Lord Hardwkke 
immediately denied that proposition, and held, that if the pos- 
session of the donee do not continue, the gift is at an end. 
Seeing, therefbre, that it is in the power of the donor at any 
time to revoke the donation before his death, and that there must 
be a continuing possession of the donee after the delivery to the 
time of the donor’s death ; seeing too, here, that there is neither 
a delivery, nor a continuing possession, we are of opinion that no 
interest in this property passed to Mrs. and Miss Clifton under 
the supposed delivery to the son for the use of his mother and 
sister ; and that therefore a nonsuit must be entered. 

Dallas, J. I am of the same opinion. The facts of the case 
denote an intention only : there is an indorsement of the names 
of the mother and daughter on the paper ; but they denote the 
testator’s intention only. The property is disposed in a chest 
belonging to the testator; he retains the key; he does not even 
deliver it to the persons for whom the contents were intended. 
If he had chosen to take out the bank-notes the next day, and 
dispose of them to another, it was competent for him so to do. 
The donor, therefore, never divested himself of the possession 
for a momenc, and. therefore this is not a donatio mortis camd. 

Park, J. concurred. Both by the civil and by the English 
law, in this kind of donatio there must be an act of delivery. Even 
in that strongest case of Smith v. Smithy Lord Hardwicke^ C. J., 
held that there must be an act of delivery, to constitute a gift : 
here is not only no evidence of a delivery, but the evidence is 
against a delivery; for the testator states that it was to be deli- 
vered at a future time; in addition to this, the donor gets the 
keys, and is oftended if any other gets the keys : nekber is there 
a continuing possession, which is necessary. 

Burrougu, J« The son bad no authority whatever to deliver 
over these articles into the hands of his mother, and if he had 
no such authority, it Was not a donatio mortis eamd. In Burn*s 
Ecclesiastical Lam^ all the cases are collected : they all indicate, 
that there mast be a delivery either to the donee himself or to 
some one eke for the donee’s use : here is no imch ddivery, and 
therefore a nonsuit must be enter edw 


(a) 2 Vez* 433. 
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J^LOSSETy Scrjt., had obtained a rule nisi to set aside an in- 
terlocutory judgement for irregularity, with costs, upon the 
ground that the Defendant had been served within the liberties 
of the cinque ports by the sheriff of Kenty with common process, 
upon a capias directed into Kent. 

Coplepy Serjt., endeavoured to show cause, upon the ground 
that the breach of franchise, though it gave to the lord of the 
franchise his remedy against the sheriff^ yet did not impair 
the legal effect of the act of the sheriff, if the franchise were 
within his county. He also urged that, as a latitat in the 
Court of King’s Bench ^may be served in any county, and 
the service be good, although here a capias which is directed 
into one county cannot be well served in another, according 
to the case of W Hits v. Pendrell (a), yet the reason of that is, be- 
cause it generally happens that different filazers prepare the writs 
of capias into the different counties; but here it happened, that 
the same officer, in fact, issues the writs of capias into Kenty 
and into the liberty of the cinque ports. 

LenSy Serjt., for Blossety in support of the rule, urged that this 
was not a mere breach of franchise. The cinque ports are 
parcel of the county of Kenty and yet uhi breve domini regis non 
ciimt (i).” And diere is a diversity between a franchise to 
demand conusance, and a franchise vbi breve domini regis non 
currit : for in the first case the tenant or defendant shall not plead 
it, but the lord of the franchise must demand conusance, but in 
the other case the Defendant may plead it to the writ (c).” This, 
therefore, is not a mere violation of a franchise, but is irregular 
in the sheriff. 

Per Curiam. With respect to latitatSy the rule in the Court 
of King’s Bench is, that a latitat into one county may be served 
in another; in this court a capias into one county cannot be 
served in another, because they are made out by different officers, 
and it would make considerable confusion, if a writ issued into 
one county might be served in another. This is a capias issued 
to the sheriff of Kenty whose service of it in the cinque ports is 

(a) 8 New .Rep 197. (6) 4 Inst. 223. (c) 4 Inst. 224. 
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wholly irregular, because he has no authority there ; but, in fact, 
a capias into the cinqueports, and a capias into Kent^ are prepared 
by tlie *saine officer (a). We think it is, however, the safer 
course to keep the counties distinct, and the rule, therefore, 
must be made absolute (b). 

(a) Hut where the same officer is filazer of two counties, one affidavit of the cause 
of action has bepn held sufficient to warrant a capias into each county. Soyd v, 
Durand^ ante^ II. 1^1. 166. 

{b) ** But a judgement given here of lands in the cinque ports is good, if the 
privilege be not pleaded, for they be part of the county, and the franchise may be 
demanded in another action.” 4 Co, Inst, 223. 


Horsley and Wife v. Walstab. 

^ESTj Serjt., on a former day in this term, moved to discharge 
the Defendant out of custody, who had been held to bail 
for 4000/., money had and received to the use of the PlaintiflPs 
wife, on an affidavit that the debt arose for a legacy due from 
the Defendant, in his character of executor to a person deceased 
in the Island of Demerara^ and that neither by the law of this 
country, nor by that of Demerara^ of which island the Defend- 
ant was a native, could an executor be arrested for a debt due 
from him as executor. 

Per Curiam, The Defendant is contesting the Tact sworn in 
the affidavit, to hold to bail; and it is a rule of this Court, that 
where a Plaintiff swears that another is indebted to him, this 
Court will not try on affidavits, whether there be a debt due or 
not; for supposing that we were convinced that the Plaintiff 
was acting under a mistake in so swearing, yet we cannot dis- 
charge the Defendant, without taking upon ourselves to decide 
that there was no debt. If to-morrow you can produce any in- 
stance in which this has been done, we *will hear it. In a case 
which occurred on the Western circuit, in which Pooke^ Serjt., 
was of counsel, w^here a man took on himself to arrest in trover 
for 10, '000/. on account of the enormity of the case, this Court 
interfered and discharged him; but I remember that it was 
thought a great stretch of the authority of the Court. 

The application was not renewed. 

Best bad since obtained a rule nish that all further proceed- 
ings 
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higs in this action might be stayed, and that the bail in this ac- 
tion might be discharge^ from their recognizances, the Plaintiffs 
having elected to proceed in their suitin equity in this matter. 
He moved this upon an affidavit that the Plaintiffs ^had filed 
their bill in Chancery against the Defendant and Hardess^ pray- 
ing a discovery of property in the Defendant's hands, alleged to 
belong to the Plaintiffs, and an account thereof, and that the 
Defendant might transfer the same to the Plaintiffs’ direction ; 
that the Defendant had put in his answer, and Hardess hsid de- 
murred ; that in this term, upon the Defendant’s application to 
the Court of Chancery, that Court upon an allegation that the 
Plaintiff prosecuted the Defendant at law, and in that Court, 
for one and the same matter, whereby the Defendant was doubly 
vexed, ordered that the Plaintiffs should, within eight days after 
notice, make their election in which court they should proceed , 
and if they woqld elect to proceed in Chancery, then the Plain- 
tiffs’ proceedings at law were stayed by injunction ; and in de- 
fault of election, or if the Plaintiff should elect to proceed at 
law, then the Plaintiff’s bill should be dismissed ; and that the 
Plaintiffs had elected to proceed in equity. 

Shepherd^ Solicitor-General, now showed cause against this 
rule, as an unheard-of application. 

Best^ in support of his rule. The Plaintiff is not entitled to 
keep this recognizance hanging over the bail for an unlimited 
period, nor can he make the bail answerable for an equitable 
claim : the Plaintiff has filed his bill for the same cause of action. 

Gibbs, C. J. We cannot grant this motion : if the Plaintiff 
takes any step against the bail, or against the principal in this 
case, which the Defendant thinks cannot be supported, he will 
make his application to the Court accordingly. 

Rule discharged. 
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^T^HIS was an action for goods sold and delivered. Upon the if an auctioneer 
trial of the cause at the Northumberland summer assizes, derfvers^thenT^ 

- without notice 

ot any lien or claim which he has on the owner, and the buyer, without such notice, settles for the 
go^s with the owner, the auctioneer cannot sue the buyer for the price of the goods. 

^ ^^®^®uctioneer sells the goods of B, as the goods of A,, and the buyer, without notice, takes 

tne goods with the auctioneer’s assent, and pays the price of them to A,, the auctioneer cannot after- 
wards maintain an action for the price. 

No implied contract to pay arises on the auctioneer’s giving up his lien by delivery of t])e gohds. 
(o) On this day Gihbs, C. J., was absent in consequence of indisposition. 

1816, 


s 
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ldl6» before Wood^ die case was, that the Plaintiff, being an 
auctioneer, was employed to sell by auction the goods of Applet 
t 09 ij in AppletorC shoxxsei and he printed and published a cata- 
logue, exj^itling the goods as Appleton! s goods, and he entered 
them all ot the excise office, without distinction, as Appleton's 
goods* The defendant was the holder of a bill of exchange for 
31/. 1 Is. accepted by Appleton^ due and unpaid ; he attended the 
sale, purchased articles amounting to 23/. 125^ Sd. obtained the 
goods, and before any notice or demand made by the Plaintiff, 
went to Appleton^ who set off the amount thereof against the bill, 
and paid the Defendant the balance, who thereupon gave up the 
bill. Certain of the articles which he had purchased, to the 
value of 17/. 1 5s. were, however, the goods of Appleby^ and had 
been included in the sale by the Plaintiff, without the privity of 
Appleton, or of the Defendant, who supposed he was buying the 
goods of Appleton. The Plaintiff insisted on payment to him- 
self for all the goods, which the Defendant refused. The De- 
fendant had since released Appleton. The jury, under the direc- 
tion of Wood, B., found a verdict for the Plaintiff for 23/. 12s. 8d., 
with liberty to the Defendant to move to enter a nonsuit, or re- 
duce the verdict to 17/. 5s., the amount of Appleby's goods. 

Accordingly Bosanquet, Serjt., having in this term obtained a 
rule nisi to that effect, 

' HuUock, Seijt, show'ed cause. A purchaser from an auctioneer 
must settle with the auctioneer, under whom he derives title to 
those goods. An auctioneer is not a mere agent : he is bound 
by law to pay tlie auction-duty, he has a lien on the price of the 
goods sold, for that duty, and for his commission. This is an 
action for goods sold and delivered : it is sufficient, to entitle the 
Plaintiff to recover, that the Plaintiff sold the goods to the 
Defendant. An auctioneer has a lien. Wherever a person has 
a lien for the proceeds of goods, he is more than a mere agent : 
and may maintain an action for goods sold and delivered : for 
he has a special property. Williams v. Millington {a) establishes 
two propositions; I. That an auctioneer has a special property 
in the goods ; 2. That he may sustain this action. There, goods 
were sold on the owner’s premises, and known to be so. The 
buyer, having packed the goods in a cart, paid the auctioneer 
the owner^s receipt for five guineas, and the balance in cash ; and 
while the auctioneer was hesitating whether be should receive it, 
the Defendant drove off the goods : and though Lord Boughho- 


(«) 


1 M. BU 81 . 
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fi)ugh^ C. J. sAid, ‘‘'he shall not avail himself of this trick,” yet 
he went into the consideration of the rights of an auctioneer. 
Wilson^ J. who at first did not quite concur, finally agreed in the 
judgement. If the law were not so, an auctioneer might often be 
defrauded. And though it may be urged that by parting witli 
the possession of the goods he lost bis lien, yet a new contract 
aiose on the auctioneer permitting the Defendant to take away 
the goods. A new contract often arises from the acts of parties ; 
as in Cock v. Taylor (o), where it was held that a right of action 
arose for the master of a ship against the assignee of the bill of 
lading, upon delivery to him on demand, of the goods, without 
freight ; and. that doctrine has been since confirmed in this 
Court. On the same principle, the Defendant’s act of taking 
away the goods, knowing that they were not paid for, raised an 
implied promise to pay for them. The auctioneer had the legal 
possession of the goods at the time, and the Defendant could not 
take them without deriving title from him". George v. Clagget 
{b) and Rabone v. Williams (c), cited at the trial, do not apply ; 
nor does Winch v. Keeley^ (d) which wras cited by Copley^ Serjt., 
on motion for a new trial in Coppin v. Craig {e)* If Williams v. 
Millington does not carry the law to the full extent of the ver- 
dict, yet upon what principle is it, that the Plaintiff is not to 
recover for those goods which were not Appleton^ s ? The .mis- 
representation that they were Appleton^s goods, does not transfer 
the property to Appleton, nor enable him to pay his debt with 
the proceeds of another man’s goods. Suppose Applehy had 
sued the Defendant, would it have been any bar, to say the goods 
were sold as Appleton^ s P The only possible consequence is, 
that if the buyer had sustained any injury by the misrepresenta*- 
tion, he might have had a special action against the auctioneer. 
What answer w'ould it be to an action by Applehy against the 
auctioneer for the proceeds of his goods, that the buyer had paid 
for thehi to the person on whose premises they were sold ? That 
part of the verdict could not be sustained, unless it could be 
shown that a mere naming in a catalogue operates a transfer of 
property. The entering the goods in the excise in the name of 
Appleton can operate no more than entering* them so in the cata- 
logue : the entry there is diverso intuitu, that the crown may the 
more easily transact the business of the auction duty, than if 
there were more numerous entries. At every place of sale in 

{«) 13 Eant, 399. (c) 7 T, It, 360. n. (e) PosUUS, 

(ff) 7 T. /?. 359. {d) 1 r. R, 019. 
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this town, under an auction of the goods of one man, the goods 
of many are daily entered. The verdict, therefore, is, on the 
authority of Williams v. Millingtm and Cock v. Taylor^ sustain- 
able to the full extent ; but is, at all events, sustainable to the 
extent of the value of the goods of Appleby. 

Dallas, J., stopping Bosanquetj who would have supported 
the rule, gave judgement* This is an action brought by an auc- 
tioneer to recover the value of goods, which are now stated in 
part to belong to Appleby^ but which he sold as the goods of 
Appleton. It Js said he had a special property in the goods in- 
trusted to him to sell. He proves to be the agent of Appleton 
and Appleby^ and his sale belongs in part to each : but it is re- 
presented in the catalogue as wholly consisting of the goods of 
Applet 07 i, and is so entered at the excise office, and the goods 
are sold on Appleton^s premises. The Defendant is induced, 
probably by this representation, to become a purchaser, that he 
may have the opportunity to set off the price of the goods which 
he buys, against the bill which he held, payable by Appleton to 
him. If he is deprived of effecting this object, this misrepresen- 
tation must operate as a fraud with respect to him : he buys the 
goods as Appleton^^ on the representation of the Plaintiff that 
they are such ; he takes them away by the consent of the Plain- 
tiff* (without wlilch he could not take them), without any demand 
of the price being made by the Plaintiff, or any statement that 
Appletcm was indebted to the Plaintiff for commission or auction 
duty or any thing else. They were therefore delivered as the 
goods of Appleton^ and as such, the Defendant had a right to 
treat and pay for them : the Plaintiff has concluded himself by 
his own act. 

Park, J. Nothing which we decide in this case breaks in 
upon the authority of Williams v. Millington^ which only decided, 
that an auctioneer might maintain an action in his own name* 
The Court thought that as circumstances there occurred, which 
do not occur in the case of a common agent, the action might be 
maintained. Here the only question is, whether the Plaintiff 
has by his own act and declaratipn authorized the Defendant to 
do that which is a bar to his action.- The Plaintiff sells the 
goods in the house of Appleton : bis declarations are, that the 
goods are the goods of Appleton : his entry at the excise is so : 
the Plaintiff had a clear right of set-off against Appleton $ fuid 
the auctioneer has parted with his lien, without giving the De- 
fendant notice of any claim which he had on the price, and 

7 therefore 



IN THfe FlFTY-SE^iPTH YeAR OF GEORGE III. 24f2 

therefore it would be gross iniquity to say that the Defendant is 1816. 

not entitled to his set-off; and the Plaintiff cannot recover. Copvi^ 

Bctrrough, J. I entertain no doubt on this case. The v, 
goods were sold to the Defendant through the agency of an Walker. 
auctioneer. As between jhe Plaintiff and the Defendant, there 
was no notice that these were the goods of any one but Appleton 
it is enough for the Court to decide on, that the auctioneer has 
parted with his lien|^ The goods are parted with without notice 
of any charge or claim on the part of the auctioneer. If, at the 
time of delivery, the Plaintiff had sa|d, ‘‘ Remember that these 
goods are subject to a charge for duty, commission upon selling, 
and the like, you must not settle with their owner,” it would 
have been notice to the Defendant, and he would afterwards 
have done wrong, if he had settled with Appleton, without re- 
taining those charges, but the Defendant has no notice of any 
thing of the sort ; and I therefore think he was warranted in 
settling with Appleton^^ and that the Plaintiff cannot recover. 

The rule therefore must be absolute to enter a 

Nonsuit. 


CoppiN V. Craig. |r 343 j 

Nov, 26 . 

T his was an action brought by the same Plaintiff as in the »»» auc- 
last case, against the Detcndant, who had also purchased sold g^ods, and 
part of the goods of Appleby, as well as goods of Appleton, at the witliou^ayr"* 
sale made by the Plaintiff of the goods of the latter, and had re- held 
ceived the goods, but had not paid for them. The Defendant part^^wUh^** 
pleaded, after the general issue, that the Plaintiff sued in trust 
for Appleton, and that Appleton was indebted to the Plaintiff m might in an 
a larger sum, which he set off against his debt to the Plaintiff, 

After verdict for the Plaintiff, off against the 

Copley, Serjt., obtained a rule nki to set aside the verdict and due fmm^he 
enter a nonsuit. He observed that according to the cases of of the 

, ® , goods to the 

George v. Claggett (a), and Rabone v. WiUiams (6), it had been Defendant. 

held that the Defendant was entitled under the general issue to the awtioneer 
the equity of the statute of set-off, even if the Defendant could 5*^““ 

^ Defendant the 

goods of in a sale of the goods of R., held that this was such a fraud, that the Defendant might set 
off a debt due to him fsom B, against the price of the goods of 


(a) 7 Term Hep, 359, 

P R 2 


not 


(b) Ibid, 369. 
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1816 . not maintain his plea of set-off ; for he'hdmitted that the author 

CoppiN BoUomley v. Brooke {a), on which that plea 

was founded, had been much questioned. 

Craig. Court intimated a doubt, whether an action did not accrue 

to the auctioneer, who had a lien as well on the proceeds of the 
sale as the specific article sold, upon &n implied promise of the 
Defendant to pay Jiini the price, in consideration of his foregoing 
his lien, and 'delivering the goods without payment, in analogy 
to the cases decided on the delivery of gooas by the master of a 
ship without payment of freight ; but they granted a rule nisi. 

[ 244 ] Hidlock^ Serjt., showed cause, contending that at least the plea 
of set-off ought to be restrained to the value of AppletorC% goods, 
and that the Plaintiff was entitled to succeed to the extent of 
Appleby^s property. 

Copley supported the rule. 

The Court determined, that as they had held the clandestine 
insertion of Applebj/s goods into Appleton^s sale to be a fraud 
practised by the Plaintiff, he could not be heard to say that any 
part of the property was not Appleton^Sf and therefore the De- 
fendant was entitled to the benefit of his set-off to the whole ex- 
tent of the goods sold. 

Rule absolute to enter a nonsuit. 


(r) 1 Term Itej), 621.71. 


(IN THE EXCHEQUER-CHAMBER.) 
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Anonymous. 


Interest re- ^ ITTLEDALB moved for interest on a judgement affirmed 
mance in error in error, action of debt was brought m a court in 

in an'actfonon^ JaTWflfca, for goods sold and delivered, and for interest thereon, 
a judgemey of and on an account stated, and interest on the balances. Judge- 
maica in an ac- ment passed in tha^ court by default. The Defendant in error 
aSd Md^* offered affidavits, that in the usual course of dealing in Jamaica^ 

livered, and in- the inhabitants were always in the habit of charging interest on 
nerestoD the 
price of the goods. 

’ So, where the judgement in the Court below was in an action on an account stated, and for interest 
on the balances. 

The Court of Exchequer^iChamber does not in the ordinary exercise of its discretion give interest 
upon the evidence of afidavits, but only on that which appears on the record, 

® their 
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fheir balances, and that m the judgement in the court below, in- 1816. 
terest was a component part of the *sum recovered. In many 
cases where the original transaction bore interest, this Court [ ^245 ] 
gave it. He only applied for interest on the principal surii re- 
covered by the judgement in the Court in Jamaica, which was a 
precise sum ; but he did not contend that he was entitled to it 
on the practice of this Court, but on an affidavit that the demand 
in the Court below was for matters, all of which Tiear interest. 

In several cases this Court had given interest on affidavits, where 
it did not appear on the record that the cause of action was a 
matter which bore interest. The officer had furnished a case of 
interest given on the balance of a merchant’s account. Here, 
the first count was debt for goods sold and delivered, and lawful 
interest on those goods; and the judgement by default admitted 
as strongly, as if a jury had found the fact, that interest was due. 

If the Plaintiff below had declared in assumpsit on the judegment 
in Jamaica, he would have recovered interest in the shape of 
damages. 

Gibbs, C. J. I am not prepared to say, that because the 
Courts in Jamaica arc used to give interest in their judgements, 
therefore we are to give it in a Court of Error here : the cases in 
in which this Court gives interest, are cases wherein this Court 
can see on the record transactions which on the face of them 
bear interest ; but the Defendant in error brings this application 
before the Court only on affidavits: those affidavits may be 
wholly false : it is an ex parte application ; and in the discretion 
which we are bound to exercise in these matters, I am of opinion 
this is not a case in which we can give interest (a). 

(a) JVood B. was absent. 


Simpson v. Bloss. [ 246 ] 

Nov, ‘28, 

^^HIS was an action for money lent, money had and received, test whe-^ 

and upon the other money counts. Upon the trial of the connected 

with an illegal 

transaction, is capable of being enforced at law, is, whether the Plaintiff requires any aid from the 
illegal transaction to establish his case. 

The Plaintiff laid an illegal wager with B,, the Defendant assumed a part in the bet. The Plain- 
tiff won: it was expected that would pay on a certain clay, before which the Plaintiff, at the 
Defendant’s request, because he was going to a distance, advanced tq the Defendant his share of the 
winnings. B, died insolvent beft)re the day, and the bet was never paid. Held that, inasmuch as the 
Plaintiff could not establish his case without the aid of the illegal wager in his proof, be could not re- 
cover. 


cause 
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cause at Guildhall^ at the sittings after Trinity Term 1816, 
before Gibb$^ C. J., it appeared that at the E 2 )Som races, 1813, 
the Plaintiff made a bet of 10 guineas with Captain Brograve^ 
that a mare named Glaucina would win the Epsom stakes : the 
Defendant advised him to increase the bet, and he the Defendant 
would take a share in it. The Plaintiff increased the bet to £5 
guineas with Captain Brograve^ and the Defendant assumed 10 
guineas, part of that bet. Glaucina won ; and the Defendant, 
being about to take a journey, requested the Plaintiff imme- 
diately to pay him the ten guineas, as his share of the sum, which, 
it was expected. Captain Brogram would pay at TattersalVs on 
the following Monday^ the usual time and place for settling bets 
made at the Epsom races. The Plaintiff accordingly paid the 
Defendant the ten guineas, but before the following Monday^ 
Captain Brograve died insolvent, and the bet of twenty-five 
guineas never was paid. The Plaintiff brought this action to 
recover back that sum of ten guineas which he had so advanced. 
Blosset, Seijt., for the Defendant, insisted, first, that the money 
^wa9 paid out and out. Secondly, that the bet was illegal, and 
therefore the money could not be recovered. Gibbs, C. J., suf- 
fered the cause to proceed, but reserved the last point, subject 
whereto the jury found a verdict for the Plaintiff. 

Blosset now moved to set aside the verdict, and enter a non- 
suit. 

Best, Serjt., now showed cause against this rule. He contend- 
ed, first, that the bet between the Plaintiff and Captain Brograve 
was not illegal. Secondly, if it was, the Plaintiff’s demand on 
the Defendant was not illegal. The Plaintiff does not, by this 
action, affirm the bet ; for he says the money was paid to the 
Defendant without consideration, and he is entitled to recover it 
back, unless it be shown that he has acted illegally in paying it. 
The cases of FaiJeney v. Beynous (a), and Petrie v. Hannay, (6) 
establish the principle, that where a transaction is not malum in 
Be, but merely prohibited by statute, the illegality shall be 
deemed to extend no wider than the positive prohibition of the 
statute expresses. In Faikney v. Beynom the bond was clearly 
illegal, yet the money lent to pay it was recoverable. Here, 
though a bet for less than 50/. on a horse race may be illegal, 
and no action maintainable thereon, yet the statute does not 
render the contracts void, but only the securities. Here, too, 
the Plaintiff* pays at the Defendants request, which ingredient 
{®) 4 Burr, 2069. {h) 3 fiep, 418. 


subsisted 
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subsisted in the cases of Petrie v. Hannay^ and Faikney v. Rey^ 
nous, and the Court, particularly Bulla', J., placed much reliance 
on that circumstance. And in Petrie v. Hannay Lord Kenyon, 
C. J., relied on the circumstance of a bond being given : the other 
three Judges held that it was competent to show the illegality 
of a bond, as well as of any other contract. Therefore, although 
Captain Brograve might have resisted the payment of his debt, 
yet the Defendant, who received thjs money in advance under the 
contemplation of its being repaid out of Captain Brograv^s mo- 
ney cannot resist the PlaintifTs demand. There is a great dif- 
ference between statutes which avoid the security, and those which 
avoid the contract : there is also a difference between the imme- 
diate illegal contract, and contracts collateral, that arise out of it. 

Blosset, Serjt., in support of his rule, urged that though the 
race was legal, the bet on it was illegal, for which he cited Alcin- 
brook V. Hall {a), Blaxton v. Pye (b), Goodhum v. Marly (c), and 
Clayton v. Dilly (d), where the point was given up, as too clear 
for argument, Connor v. Quick, cited by Aston, J., in Clayton v. 
Jennings (^) ; a MS. note of the same case is subjoined by Mr. 
Nolan in his edition of Strange, to the case of Goodburn v, Mar- 
ly. As to the second question, the particular points on which 
the Plaintiff relies, as raised in the cases of Faikney v. Reynous, 
and Petrie v. Hannay, were made in all the cases next cited, and 
were overruled ; and as to the point of request or absence of re- 
quest, in Aubert v. Maze {f), Lord Eldon entirely disaffirms 
the existence of any distinction on that ground. The rule is, 
that whenever one man advances money to another on the footing 
of an illegal transaction to whicli he is privy, in w'hatever rela- 
tion either of them stands to the contract, and even where the 
Plaintiff is more distant from it than here, he cannot recover, 
and that, whether the party wins or loses. Here, therefore, as 
the Plaintiff has paid that which it was expected Brograve would 
have repaid, he cannot recover. He referred to Steers v. Lashley 
(g). Booth V. Hodgson {Ji), Mitchell v. Cockburn {i). Ex parte 
Bell {k). 

Best replied to the cases cited. In Steers v. Lashley Lord 
Kaiyon, C. J., confirms Petrie v. Hannaj/l In Booth v. Hodg^ 
son the Court could not otherwise have decided, without ren- 
dering nugatory the act for the protection of the insuring cor- 

(«) 2 Wih. 309. (€) 2 Bl. 708. {h) 6 Term Rep. 405. 

(J>1 (/) « Bos. &: Pull. 371. (t) 2 ff. SI. 379. 

(f) 2 Sir. 1159. (g) 6 Term Rep. 61. (*) 1 MaulefySekv. 751. 

{d) Ante, IV. 166. 
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paratlo^s. The case of MitckeUv. Cockbum is liable to the 
same answer, that it would enforce a contract directly prohi* 
bited, whereas this action does not tend to enforce the prohi^ 
bited contract. 

Cur. adv. mdt. 

The judgement of the Court was on this day delivered by 

Gibbs, C. J., who, after stating the facts, thus proceeded : 
— This bet was confessedly illegal, and the Defendant insists 
that the Plaintiff’s claim cannot be supported, because it grows 
out of an illegal transaction. The Plaintiff insists that- his 
demand is collateral to that transaction, and that upon the 
principle established in Taikney v. Reynms^ and Petrk v. Han^ 
nay^ he may maintain an action for it. It is admitted in those 
cases, that no action can be founded upon an illegal contract; 
but the Cout held, that he who borrowed money to pay a debt 
which he owed upon an illegal transaction not malum in se, 
might be sued for the repayment of that loan, though the lender 
knew to what purpose the money was applied, because the 
lender’s right of action is founded altogether upon the contract 
of loan between him and the borrower, and derives no aid 
from the illegal transaction in which the borrower had origi* 
nally been concerned nor Is it aflPected by it; and they held, 
that in both cases the Plaintiff’s claim fell within this rule. The 
ground of their decision was, that the Plaintiff required no aid 
from the illegal transaction to establish their case. Without 
inquiring whether these cases are broken in upon by others 
which followed them, I take the principle upon which they 
were decided, and proceed to consider whether the case before 
us falls within it. Here the Plaintiff pays ten guineas to the 
Defendant, who was his partner in the bet, upon a confidence 
that he shall get the whole bet of 25 guineas from Brograve, 
and not being able to do so, he seeks by this action to recover 
it back* How can he make out his claim, but by going into 
proof of the illegal transaction on account of which it is paid ? 
He says, the payment was on a condition which has failed; but 
that condition was, that Brograve^ who was concerned with the 
Plaintiff and Defendabt in this illegal transaction, should make 
good his part by paying the whole bet to the Plaintiff; and it 
is impossible to proye the failure of this condition^ without 
going into the illegal contract; in which all the parties were 
equally concerned. We think, therefore, that the Plaintiff’s 
claim is so* mixed with the illegal transaction in which he and 

the 
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the £tfefbiidbnt and Bre^nme •wert)' jotndy' eti|(«(ged, tfuat item- 
not be eatablished witibout going hito-pitMof of ^aC tr&ilSaettOtf, 
and therefore cwnot be eaforced in a court of law. Wc also 
tbinky that the case Ex parte Bell is a' strong autlborlQr fjrout 
present doeisieni The substance of tfmt case ni 83 r he' Very 
shortly stated; BelFs connexion' with the AiMriaai: hdUtd it 
hninaterial to (he merits; BeU and Seattf wefre' concerned' ih' an 
Hlegal partnership for insurances. Biell adVancecflkrge Stuns' to 
Scotty to be applied in that concern*. The question W'ai^ whe- 
ther he could prove under Scoff s commission what had not beett' 
so iqiplied. The Court of King’s Bench' held that He (^uld not, 
because the claim was bottomed in an illegal contract: BeR 
there supposed that Scott would apply (he money in the illegal 
concern, which he did not The Plaintiff here supposed that 
Brograve, who was a party with him and the Defendant ih the 
illeg^ transaction^ would pay his loss, which he did not. In 
neither case can die claim of the Plaintiff be made out, except 
tlirough the illegal contract in which all were conoemed; 

Rule absolute to enter a nonsuit. 
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Talbot o. Hodson. jvi„. *6. 

1 1 ^HIS was an action on a bond in 1000/. penally, cohdi- if an attestios 
tinned for payment of 500/. and interest as follows, viz. 

25/. for one year’s interest on 500/., and 50/.^ part of Ae prin- 
cipal, on the 20th Febntary, 1615^, and 50/. with interest of the cuted, other 
residue, on the same day in every succeeding year, Until the ^^n*te** 
whole 500/. uid interest should be paid. 'Die Plaintiff''su»> admiaribie. 
gesled on the record breaches consisting in' the non-pa jinent of p^rty gigned a 
251* for one year’s interest, and 50/.i part' of the principal, on , 

25th February^ 19X5, and B^l. former part of the princi^, face of it a do> 
with interest, on the 20th February^ I8l6. At the triiSl of the 

• sealed by the 

party, is evidence to be left to a jury that the party .setledvaad delivmd»th*ideedv 

Thb attesting witness to a bond wrote the attestation without seeiog the obligor execute : another 
I^rson gave evidence that the obligor signed the bondy but^did^b^seal or*dellvtt h.' Held, that the 
signing the bond, which purported to be sealed with the obligor’s seal^ was'byidttiee to be left to the 
jury of the seaKng and delh/ery, and that they, dUbefievidg the second witness, had properly found 
for the Defendant. 

Upon a bond in a penalty condifioned for paying a less Mil* byiastldiiienti^ and interest, though a 
part only of the iastatoentsaredae, the obligee may afim>foS amount of all the in- 

stalments, and the interest accrued due before the action brought. 


cause 
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' yilS. cause at the sittings after Trimty Term, 1816, before GihbSf 
—— C. J., the witness whose name was subscribed, as attesting the 
bond# and who was the sister of the obligor, swore that the 
HoDSON* Defendant never executed the bond in her presence, but that 
[ £52 ] it was brought to her into a room where the Defendant was not 
present, ^ and she was desired to subscribe her name to it as a 
witness, which she did, and that she did not remember whether 
there was, at that time, any seal affixed to the bond, nor whe- 
ther she was ever present when any seal was affixed. The Plaintiff 
then called a co-obligor, having released him ; he was a bank- 
rupt, and was the son of the Defendant. For the Defendant, 
it was contended, on the authority of Phipps v. Parker (a), that 
no other evidence of the Defendant’s execution was admissible ; 
but Gibbs, C. J., received the evidence, reserving the point ; 
and that witness swore that though there was a seal on the 
bond when the Defendant wrote her name opposite to it, she 
never in his presence sealed it, nor acknowledged the seal to 
be her’s, nor put her hand on it, nor delivered it. Gibbs, C. J., 
considered that the circumstance that the Defendant had written 
her name opposite to the seal, on an instrument bearing on its 
face a declaration that it was sealed with her seal, was some 
evidence to go to the jury of a sealing and delivery by her ; 
and the jury, believing that this was a gross family conspiracy 
to defraud the obligee of his debt, gave their verdict for the 
Plaintiff, and found 141/. lOs. damages to be due upon the sug- 
gestion of breaches. 

Best, Serjt., on a former day in this term had obtained a 
rule nisi to set aside this verdict, and enter a nonsuit, upon the 
authority of Phipps v. Parker, He observed, that though 
secondary evidence of the execution of an attested instrument 
had been since admitted in Fitzgerald v. Elsee (5), and Leman 
V. Deane {c)f yet in the latter case Le Blanc, J, had not 
ventured to impugn the authority of Phipps v. Parker; with 
which this case precisely tallied, mA Phipps v. Parker was sub- 
£ 253 ] sequent to GreUier v. Neale (rf), where the evidence had been 
admitted. 

Best, being now called upon with Copley, Seijt to support this 
rule, they urged that this case did not fall within the reason of 
Leman v. Deane and Fitzgerald v. Blsee, for this was not the 
case of a bare bond with a seal to it and without an attesting 

(a) 1 Camph, 412^ (c) 2 Camph, 636. n. 

ih) 2 Crnnph. 635*^ (jS) Peake, K P. Cas; 146. 

witness ; 
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witness; but here wa3 actual evidence that no solemnities eqoi-* 
valent to delivery accompanied the signing of this bond. The 
mere wmx which the attorney brings ready affixed^ does not con- 
stitute a sealing, unless the party acknowledges it ^ be his seal. 
The Court have uniformly held, that the attesting witness must 
be called. If he says that he knows nothing of the execution, 
the Court will give credit to the words written, but if another 
witness is called who is able to correct ^he recollection of the 
first witness, and says the bond was not sealed, then it is not the 
Defendant’s deed : here was that contrary evidence. This deed 
was not delivered to the Plaintiff in person. If a party ex- 
ecuting barely gives a deed to the party taking an interest, it is 
a delivery, but if he delivers to a stranger, the act {a) must be 
accompanied with an explanatory declaration. The want of 
sealing probably may be answered by the signing opposite to 
the seal, which may be an adoption ofthese al. Even if the 
jury saw cause to disbelieve the last witness, yet, inasmuch as 
there was no evidence that the deed was sealed and delivered, 
and as there was some evidence that it was not sealed or deliver- 
ed, the jury were not warranted in the verdict which they had 
found. They probably did not distinguish between the execu- 
tion of a bond, which is a technical instrument, and other 
writings. 

Gibbs, C. J. The jury probably thought in this case that 
the sister and son of the Defendant gave a false colour to the 
transaction, for the purpose of protecting the sister of the first, 
and the mother of the second witness. The first swore she saw 
nothing of the execution, therefore she is put out of the case. 
It is admitted, that where an attesting witness has denied all 
knowledge of the matter, the case stands as though there were 
no attesting witness, and other evidence may be admitted. Here 
the attesting witness, who attests the sealing and delivery, says 
she saw nothing of it, and the attesting witness being thus got 
rid of, it is open for the jury to consider the effect of any evi- 
dence that may be adduced. Hodson says, the bond was signed 
by the Defendant ; he therefore saw her sign the paper, which 
purports to be sealed and delivered by hev. Upon all the evi- 
dence, the jury, I think, might consider whether they believ^ 
diat the Defendant executed it or not. 

Paek, J. The same high authority which decided Phipps v. 
Parker has since held otherwise. In the case of Leman v. Deane 

ia) Co. IaU, 36. a. 9 C5o. 137. Thoroughgood^s caie, 4 Co. ^$g, 1 36. Fdit, A. 3. A. 4. 
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fibtS LdHddSti^^ Le l^ldhc, J., hdd tlie same: atid ther6 was a 
at tfee Oifrf Bdilet/y therein, as three Judges on the rota tell 
tlic^ sam^ doctrlhe was held. 

EvrUougW, J. TBfe btidbneei f aiti of bpitiioti, well re- 
ceived^ aiid the Jury have drawn the proper conclusion. 

Rule discharged. 

*lTie Riaihtiff had holden the [befeiidant to bail upon this 
bond) on an affidavit that the Defendant was indebted to him in 
6501. for principal and interest, due on a bond in the penal sum 
of lOOOZ.) conditioned for payment of 5001. and interest on certain 
days therein mentioned, some of which were then past. 

iBist now obtained a rule nisi to tax for the Defendant his 
costs of this suit, with costs of the application, and to stay ex- 
ecution until payment, or to set off the amount of the costs against 
the judgement, upon the ground that the verdict being only for 
14fU. 10s, damages, the Plaintiff had not recovered the amount 
to which the Defendant was held to bail : the Defendant stated 
the bond, and swore that the Plaintiff had no reasonable or pro- 
bable cause for holding the Defendant to special bail beyond the 
141/. 10s. 

Shepherd^ Solicitor-Cteneral, no\r showed cause. The whole 
penalty is the debt in its proper sense ; but, at least, the sum for 
payment of which the bond is conditioned is the debt. In Cam^ 
mack V. Gregory (a), it was held, that though upon an assign- 
ment of breaches according to the statute of 8 4* 9 IF. 3. (&) the 
Plaintiff recover merely nominal damages, yet he is entitled to 
hold to bail for the whole amount of the instalments. The plea 
here was rwn est factum^ which denies the whole debt, and the 
issue was upon the right to every part of it ; the judgement 
must necessarily be for the whole debt : the statute does not alter 
«the debt, it only suspends the execution ; but it expressly directs 
that the judgement shall be and remain as a further security, 
to answer to the Plaintiff such damages as shall be sustained for 
further breach.” 

in support of his rule, urged that this was not a judge- 
ment for the penalty ; the penalty was the 1000/. ; the oath 
neither accorded with the penalty, nor accorded with the instal- 
ments. The bond was conditioned to pay 500/. at certain pe- 
riods : only 141/. was due, and the Plaintiff had sworn to 550/., 
which could never in any shape become due. The statute 43 
G. 3« c. 46. 5. 3. is Bfx extremely beneficial act, and it substitutes 

(a) 10 East, 5^5. W 8 ^ 9 fT. 3.c. 11. j. 8. 

a milder 
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a milder remedy in the place of indictments for perjury and ac- 
tions for malicious arrest, and therefore the Court would give the 
popular sense to the word recover,” and limit it, not to a dry 
standing judgement, but to that which the Plaintiff can put into 
his pocket. * The discharge of this rule would be attended with 
the consequence, that if a bond in 100,000/. penalty were given 
conditioned for payment of small sums, the obligee might arrest 
for the penalty. 

Gibbs, C. J. We do not so decide, nor would I have that scan- 
dal thrown on the law, to have it believed that in these cases 
a Plaintiff may arrest for whatever sum he pleases. All that we 
decide is this, that the statute of 43 G. S. does not apply to the 
present case, which stands as it did before that statute, for the 
statute gives this relief only in cases where the Plaintiff does not 
recover the sum sworn to : here he does recover the sum sworn 
to, therefore it is irrelevant to inquire whether this may be a 
malicious arrest. 

Rule discharged. 


256 

1816 . 

Talbot 

t>. 

Hodson. 


END OF MICHAELMAS TERM. 




1817. 


CASES 

ARGUED AND DETERMINED 

IN THE 

COURT OF COMMON PLEAS, 

AND 

OTHER COURTS, 

IN 

HILARY TERM, 

In the Fifty-stfventh Year of the Reign of George III. 


MEMORANDA. 

DURING the whole of this term Gibbs, C. J., was compelled, 
by severe indisposition, to be absent from the Court. 

In this term William Firth, of Lincoln's Inn, Esquire, was 
called to the degree of the coif, and gave rings with the motto, 
Ung Boy, mg Loy, mg Foy. 


SheiiDOn and Others, Assignees of Ischiefflt, t). lloscHirn. 

^^HIS cause was tried at Guildhall at the sittings after 
Michaelmas term, 1816, and a point was reserved. On this 
day, Best, Seijt., moved for a new •trial, but it was conceived 
that notic4 of his intention to apply had not been given two 
whole days before the motion to the judge who tried the cause, 
and the question therefore was, whether the motion could be 
now received. It was suggested that the rule (o) of prac- 

(o) Ante. IV. T81.} V. 86. 611. 

S tice 


Jan, 23. 

[ *258 3 

Notice of mo- 
tion for a new 
trial must be 
given to the 
judge two whole 
days before 
moving, as well ' 
in cases where 
a point has been 
reserved at the 
trial, as in other 
cases* 



258 


1817. 


Sheldon 

V, 

Rosciiild. 


Jan, 55. 


If a vessel, 
which in oom- 
pliance with 
th^ statute 
52 G. 3. r. 39. 
lias a pilot on 
board, runs 
flown another 
ship, an action 
for thfj injury 
cannot by 
,v. 30,, be main- 
tained against 
the master, 
but must be 
brougiit 
against the 
pilot. 


[ 259 ] 


^ CASES IN HILARY TERM 

tice did not apply to cases where a point was reserved at the 
trial. 

Dallas, J, I see no good reason for the distinction ; and the 
principle applies more strongly for giving notice in the cases of 
points reserved. 

It was afterwards discovered that the requisite notice had been 
given in due time, whereupon the Court entertained the motion. 


Rennet v. Moita. 

^1 "'HIS was an action against the master of a Porluguesc ves- 
sel, for running down the Plaintiff’s ship, as the Defendant 
was coming ii[) the river. Upon the trial of the cause, at the 
sittings after Michaelmas term, 1816, before Gihhs^ C. L, at 
Guildhall^ it appeared that at the time when ihe damage occur- 
red, the Defendant had a pilot on board, as required by law, 
but there was no evidence whether the accident was occasioned 
by any personal negligence or misconduct of the pilot, or of 
any other person. Lens^ Serjt., for the Defendant objected, that 
the Plaintiff’ could not recover, contending that the Defendant 
was exempted from being liable to the Plaintiff under the cir- 
cumstances, by the statute 52 G. 3. c, 39. s. SO., wdiich enacts, 
that no owner or master of any ship or vessel shall be an- 
swerable for any loss or damage, nor shall any owner or owners 
of any ship or vessel, or consignee of goods, be prevented from 
recovering any loss or damage upon any contract of insurance 
of the same, or upon any other contract relating to any ship or 
vessel, or any cargo on board the same, for or by reason or 
means of any neglect, default, incompetency, or incapacity of 
any ^ pilot taken on boaixl of any such ship or vessel, under or 
in pursuance of any of the provisions of that act.” Gihbs^ 
C. J., held that the master was not answerable, unless it were 
expressly proved that the damage was occasioned by the neg- 
lect or default of the; master and his servants, and directed a 
nonsuit f 

Besti Serjt., now moved to set aside the nonsuit, and have a 
new trial : he urged the manifest inconvenience and difficulty of 
obtaining redress for injuries of the like nature, which would 
ensue from this doctrine; for that the damage was occasioned 

by 
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by the Defendant’s ship, was clear, but the Plaintiff can have no 
witness on board her, to ascertain who steers her, nor whether the 
mischief is occasioned by the default of the master, who ordinarily, 
2LX\Aprimd facie^ has the conduct of her, or by a pilot, whose being 
on board cannot ordinarily lie within the Plaintiff’s knowledge : 
the Plaintiff can only show, that his ship is damaged by the mis-^ 
conduct of those who do steer the Defendant’s ship.It is i ncum- 
bent on the master of the latter, if he would protect himself, to 
show in his defence the fact, which must lie within his knowledge, 
that the pilot, whom he has on board, has given an improper 
direction. 

Dallas, J. It must be presumed, that the damage was occa- 
sioned through the negligence of him who has the management 
of the ship; and that, within the Thames^ is by law committed 
to the pilot, of which fact the statute is notice to all the sub- 
jects ; and it must be taken that whatever happens by the ship, 
in the course of that navigation, must be imputed to the pilot, 
unless he show that his orders were disobeyed. The Plaintiff 
had only to go to the Trinity house, to find the names of all the 
pilots ; for they are a public registered body. 

Park, J. concurred. 

Burrough, j. The Plaintiff would have no difficulty in the 
county of Kent to find out every man who goes on board any 
ship as a pilot. 

Rule refused. 


Kemble and Others v. Atkins and Another. 

f I^HIS w^as an action for not accepting and paying for certain 
sugars bought by the Plaintiffs for the Defendants. The 
Plaintiffs declared, that in consideration that they, as the 
brokers of the Defendants, and for certain reward to be paid 
them by the Defendants, would purchase for the Defendants 
certain sugars for a reasonable price, the Defendants undertook 
to receive and pay for the same; that they, confiding, pur- 
chased the said quantity from Litt and Co., for a reasonable 
price, whereof the Defendants had notice, and were requested 
to receive, and pay for them, but refused. The second count 
stated, that in consideration that the Plaintiffs had jpurchased 
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for the Defendants at their request, as their agents or brokers, cer- 
t iiii other sugars at a certain price, the Defendants undertook to 
receive the same, and pay the price on request, and averred a 
refusal to receive or pay. The third count stated, that in con- 
sideration that the Plaintiffs, at the Defendants’ request, would 
purchase certain sugars at a reasonable price, the Defendants 
undertook to re-purchase the same from them, and pay them 
for tlic same, at and after the price which the Plaintiffs should 
have given; that the Plaintiffs, confiding, did purchase the 
sugars, for a reasonable price, whereat the Defendants were 
requested to re- purchase, but refused. Upon the trial of the 
cause at Guildhall^ at the sittings after Michaelmas terra, 1816, 
it was proved that the Plaintiffs were sugar-brokers and were 
employed as such by the Defendants, who were sugar-refiners : 
the Defendants had before remonstrated with the Plaintiffs 
against the practice of the Plaintiffs purchasing goods for the 
Defendants in the Plaintiffs’ names. The Defendants, together 
with the Plaintiffs, examined some sugars belonging to Lift 
and Co., and, approving them, communicated personally with 
the sellers about the price, and directed the Plaintiffs to pur- 
chase them. The sellers refused to enter into a contract with 
the brokers for selling the sugars to the Defendants, but gave a 
sale note describing the sugars as sold to the Plaintiffs. The 
Plaintiffs seiit a contract note to the Defendants, describing 
the sugars as bought for the Defendants, of hitt and Co., in 
the Plaintiffs’ name. The Defendant wrote to the Plaintiffs, 
that he would not sanction such a proceeding, and desired 
them to signify the same to the buyer, and to demand a con- 
tract in the name of the Defendant’s house. The sellers, how- 
ever, issued their order, directed to the officers of the West 
India Docks, for delivery of the sugars to the order of the 
Plaintiffs, on which the Plaintiff's indorsed an order to deliver 
them to the Defendants, and sent this document to'thegfi, 
which the Defendants, after some time taken up in remon- 
strances, returned, having in vain offered, either to cancel the 
contract, or to pay for the goods in ready money, deducting a 
discount; and they refused to accept the goods, unless they 
were sold directly by the sellers to the Defendants. The Plain- 
tiff's had entered the sugars in the broker’s book which they 
kept, as bought, for the Defendants, of Litt and Co.” For 
the Defendants it was objected, that the Plaintiffs could not 

recover. 
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recover, having acted illegally ; for that by statute (a), brokers 
are to be admitted to act within the city of London^ only under 
such restrictions and limitations for their honest and good 
behaviour, as the court of mayor and aldermen shall think fit 
and reasonable : and by the regulations extant, framed nearly 
in consonance to the expired statute S Sc 9 JV. S. c. 32. every 
broker enters into a bond in 500L penalty,^ conditioned, 
amongst other things, “ that he shall, upon every contract 
by him made, declare and make known to such person or per- 
sons with whom such agreement is made, the name or names 
of his principal or principals, cither buyer or seller, if there- 
unto required ; and that he shall not, directly or indirectly, by 
himself, or any other, deal for himself in buying any goods, 
wares, or merchandizes, to barter or sell again upon his own 
account, or for his own benefit or advantage, or make any 
gain or profit in buying or selling any goods, over and above 
the usual brokerage.” And he takes an oath truly and faith- 
fully to execute and perform the office and employment of a 
broker between party and party, in all things appertaining to 
the duty of the said office arid employment, without fraud or 
collusion, to the best of his skill and knowledge.” And that 
this purchasing of the sugars in the Plaintiffs^ name, was a 
breach of their oath, a forfeiture of their bond, and a contra- 
vention of the statute: the jury, however, found that the 
Defendants had authorized the Plaintiffs to contract for the 
sugars in the Plaintiffs’ name, and gave their verdict for the 
Plaintiffs. 

Shepherd, Solicitor-General, in this term moved to set aside 
the verdict and enter a nonsuit, upon the ground that the pur- 
chase by the Plaintiffs in their own name being illegal, the 
Defendants could not in law authorize the Plaintiffs to act con- 
trary to their duty as brokers : their express assent to the act 
would not make it legal, nor enable the Plaintiffs to recover 
on a cause of action arising out of that illegal contract. It is 
not necessary that a broker should re-sell at a profit, in order 
to make his purchase of goods illegal. , In order to avoid 
the difficulty of proving that the broker had made a profit 
upon a re-sale, a fact so easy to be concealed, the condition of 
the bond is penned in the alternative. It is, indeed, a breach 


1817. 

Kemble 

v. 

Atkins. 


[ 263 ] 


{ a ) 6 Ann , c. 16. s , 4. 


to 



263 

1817. 

Kemble 

ATKfNS. 


[ 264^ ] 


CASES IN HILARY TERM 

to re-sell at a profit, but it is also a breach for a broker to deal 
for himself in buying any goods to barter or sell again, upon 
his own account : the Plaintiffs again sell these goods, on their 
own account, to the Defendants ; whether it be for their own 
benefit or advantage, or not, is immaterial. The first count 
was disaffirmed by the Plaintiffs’ own evidence, and though the 
last count was proved Jn fact, the law prohibits the Plaintiffs to 
recover on it. 

Dallas, J. In this case the question went to the jury, 
whether the Defendants ever authorized the Plaintiffs to make 
the contract in the precise way in which it is here laid, and if 
the Defendants dispensed with that which is the usual duty of a 
broker, there is no ground of complaint. The Plaintiffs made 
known the name of the buyer and seller: they kept a book 
containing the names of all buyers and sellers ; and entered the 
names of the parties to this contract in the book. A broker is 
required not to buy or sell for himself; nor did the Plaintiffs 
buy or sell for themselves, for the jury found that the Plaintiffs 
had authority to buy the sugars for the Defendants in the Plain- 
tiffs’ own name ; and they did so buy them. 

Park, J. The mischief which was meant to be prevented, 
was the brokers’ dealing as general merchants with this pro- 
perty, which they were to purchase as brokers ; but here the 
Plaintiffs disclose on each side every step of the proceeding. 
They tell the Defendants that they have bought of Litt for 
them ; they tell Litt^ that they have sold to the Defendants ; 
the Defendants wish the sugars to be bought in their own 
-name, but Lilt, for some whim or other, will not accede to it, 
and after the Defendants are apprised of the terms of the 
sale, they go and see the sugars in the warehouse, and do not 
then make their objection. I think there is no ground to dis- 
turb the verdict. 

IJuRRouGH, J. I think the verdict perfectly right. 

Rule refused. 


ZWINGLR 
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was an action brought to recover the value of thirty The pawnee of 
casks of coffee, lyings in the warehouses of the IVesi Lidia 
Dock Company, which, as it appeared upon the trial before India Docks, 
Parity J., at Guildhall^ at the sittings after Miclmelmas Term, thtt-e^n^tiTc 
1816, the Plaintiff had purchased under the following circiim- pawjiec’sna^me, 
stances: — Roebuck had previously purchased the coffee, with pawnor) cLrtafn 
money advanced by the Defendant, Abraham Samuda^ and for 
securing repayment, had transferred this coffee in the books Dock-warrants, 
of the West India Dock Company, into the name of David nulm with 
Samuda. in trust for the Defendant, by way of pledge. Roebuck 

r 1 ^ 1 A . delivery of the 

afterwards, on 13th August^ agreed to sell the copy to the Flam- goods to — , 
tiffs, to be paid for in cash on 1 7th August ; and on 1 6th August^ ‘c"si? ' 

he requested the Defendant to give up to him the dock- warrants which he might 
or orders for the delivery of the coffee, which the Defendant re- fo^'a cheek for 
fused to do, unless he were first i)aid his debt ; whereupon Roc^ 

7 71 II* 7 7. ? *11 *11 I»awnor’s bank- 

showed him 1000/., outer which, he said, the Defendant er, which check 
should be paid ; but that for the sake of acquiring credit at his nomel'D Uic 
banker’s, he wished to pay them this sum, and immediately to pawnor having 
give the Defendant a check on them for 530/. the amount '»'due seu\*he^goo(fs 


to him. The Defendant acquiesced, and took the check, and the Plaintiffs, 

* ^ ^ ' received pny- 

wrote at the foot of the delivery notes his signature to an ment for them, 

order for delivery of the above-mentioned goods to , pja^Skthe^*^ 

and gave them up on the same day to Roebuck^ wlio on the ^^eiivrry notes, 
16th received of the Plaintiffs the price thereof, and deliver- above the De- 


ed to them the delivery notes, to be filled up by themselves with 
their own or their agent’s name, as the party to whom the goods name of the 
were to be delivered. The check which the Defendant had fheyTcre'toTe 
taken, Roebuck immediately instructed his bankers not to pay: 
upon Its dishonour, the Defendant, before the delivery notes had That the De- 
been presented at the West India Docks, gave notice at the entrusted the"^ 
Docks, and caused the delivery to the Plaintiffs, who on 19th pawnor with 
August demancled the goods to be stopped. The Plaintiffs in- a bSfp^ur-^'^ 
sisted tliat the property of the coffee was vested in themselves, ^ 

by the indorsement to them of the delivery note, for that such delivery of the 

goods, and 

enabled him thereby to induce faith to a contract for the sale of the goods, and to obtain payment for 
them from the Plaintiff, it must be considen^d that the contract of sale was the Defendant’s contract, 
and the payment, a payment to the Defendant. 

2. The Court [Park^ J., dissentientc) guarded against any inference that, according to ^ practice 
which has obtained since the erection of the West India Docks, an indorsement on these delivery notes 
or Dock-warrants was, of itself, and without making the wharfingers parties to the order, capable of 
transferring any property in the goods therun described. r -1 


was 
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was the custom 'of this trade^ established ever since the JVest 
India Docks had been formed, and he proved that the practice 
does prevail, of transferring these documents from hand to hand, 
by indorsement, as a symbolical delivery of the property, to 
which the officers of the West India Docks pay attention, and 
give effect : for that, upon the request of any holder of such de* 
livery notes, the Dock Company will substitute for them new 
notes, deliverable to the holder of the old notes : it was also 
proved, that persons engaged in the trade, treat and consider 
these notes as passing the property by indorsement. The form 
of the notes is as follows : — 

Warrant of Transfer. Number of Order, 640. 

^ Shipps Rotation, No. S2. 

West India Dock Warehouse, No. 8. 

I certify that the following 5 casksj lot 29»> of Coffee^ import- 
ed by the ship T., Captain L. from jS., entered by H. M, & Sow, 
on the 25th day of March, 1816, have been transferred in the 
books of the warehouse into the name of David Samuda, Rent 
commences 26th June, 1816, inclusive. Dated 18th June, 1816. 

Weighing-book, C. Coldstream, Capt. No. 8^ 

No. 20. folio I64i 
Entered, S. W, Sansum, Clerk. 

Then followed a schedule of the marks and weight of the 
contents of each cask. 

London, , 181 

Deliver the above-mentioned goods to Mr. Ab. Samuda, or 
order. D. Samuda. 

No. 

Examined and entered the day of 181 

London, \9th August, 181 

The above-mentioned goods to Henry Coomhe and CoP or 
order. Ab. Samuda. 

N. B. This order must be presented at the West India Dock 
House, and all charges are to be paid before the goods are taken 
away.” 

The name Henry Coomhe was inserted after the notes were 
delivered to the Plaintiff. Tarh, J., assimilated these delivery 
notes, or warrants, as the witnesses called them, to bills of ex- 
change, and bills of lading; both of which transfer property by 
indorsement ; and under his direction the jury found a verdict 
for 5861., the value of the coffee in Hov. 1816, it having risen 
in price since the sale. 

Best, 
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Besif Serjt, now moved to set aside the verdict and enter a 1817. 
nonsuit, or, if that were refused, to reduce the damages to 
523/. 135 . 5</., the value of the coffee in August. He made the 
first application upon the ground that this delivery note, though Saiiota. 
dignified by the dock officers with the appellation of a warrant, 
is nothing more than an order from the owner and seller of 
goods to his servant the wharfinger, to deliver the goods to the 
person therein named. The custody of the wharfinger is the 
vendor’s custody, and though, when the servant has acted on 
his master’s order before it be countermanded, he is justified t ^68 ] 
in the act ; and though, where goods from their bulk are incon- 
venient for instant delivery, or for the purchaser’s accommo- 
dation are continued in the same warehouse, a transfer in the 
wharfinger’s book is held equivalent to actual delivery, and the 
warehouse thenceforth becomes the w'arehouse of the buyer ; yet, 
where the order has never reached the servant, or wharfinger, 
the property in the goods is not changed by the delivery note. 

In Hurry v. Mangles (a). Lord Ellenhorough^ C. J., says, ‘‘The 
acceptance of warehouse rent was a complete transfer of the 
goods to the purchaser. If I pay for a part of a warehouse, 
so much of it is mine. This is an executed delivery by the 
buyer to the seller.” But here the delivery was not executed, 
it remains executory. It is not the piece of paper which trans- 
fers the property by its own operation, but it is the act of the 
wharfinger, who, upon delivery of the note, pursues its directions. 

To change the property, there must be something more done 
than has been done in this case. If this paper had been barely 
delivered over to the warehouse-keeper, then, according to 
Harman v. Anderson (i), the property would be transferred, but 
that has not been done. This instrument has no similitude 
to bills of lading, to which it was compared at the trial. Bills 
of lading, in Lickbarronso v. Mason (c), were ultimately put on 
a special finding of the custom of merchants, but here no custom 
of merchants was found, nor has any custom had time to grow 
up, for these delivery orders are only of a few years’ standing. 

Bills of lading were, in Cald*well v. Ball (d), said to be first used 
for transferring of goods at sea, which were therefore incapable 
of an instant actual delivery ; but if a man writes an order to his 
shopman at a warehouse in a different part of the town, to [ ^69 

(d) 1 T^m R9p, 305. By 
BwWrr, J, *,16. 


(a) 1 Camph* 453. 

(b) 2 Campb. 243. 

(c) 6 TVm Rep. 131. 


deliver 
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deliver goodsy that is not an instrument transferable by indorse- 
ment, and this is no more. The Defendant has this property in 
his hands for a valuable consideration. It cannot be taken from 
him without payment. Roebuck defrauds him, purchasing of him 
by a void check on a banker, but he does not thereby re-acquire 
the property, and therefore the Plaintiffs have purchased of a 
person who has no title. The second part of the application was 
made on the ground that the refusal to deliver on 19th August 9 
being complete evidence of a conversion, and a cause of action 
then well vested in the Plaintiffs, their damages could not be 
augmented by any subsequent perseverance of the Defendant 
in the wrong done them. 

Dallas, J. In this case there ought not to be a new trial. 
The person who enabled Roebuck to commit this fraud was the 
Defendant, by lodging these delivery notes in Roehick^s hand, 
and enabling him to go to market with them. The act of 
Roebuck^ therefore, was the act of the Defendant. It is said that 
it would be inconvenient, if property may be transferred by 
these delivery notes. The best test of their convenience is the 
use of them, which has obtained ever since these docks have been 
erected. Two witnesses, very conversant with this trade, stated 
that there was a general practice prevalent, to receive these 
warrants in the market, and to pay for the goods therein speci- 
fied, without going to the Dock-house to examine whether any 
stop was put on them. Without saying that this is such an 
usage as to constitute a rule of law, there is, in the particular 
case, enough to show that there is no foundation for the observ- 
ation that the practice will be productive of inconvenience. It 
is enough, therefore, to say, that the persons who hold these 
bought notes, have given a valuable consideration for them, and 
that therefore they are entitled to the property. 

Pabk, J. I am of the same opinion ; it is the Defendant who 
is to blame, for sending out Roebuck into the world with these 
symbols in his hands ; and the Plaintiffs, by purchasing them, 
obtain a right to the delivery of the coffee. As to the custom, it 
is asked by the Defendajit’s counsel, how can a custom'grow up 
in so short a time as hath elapsed since the making of these 
docks ? -but in the Ne^oundland {a) case, it was held, that one 
year was enough for a practice of trade to grow up. 

Burrough, j. I hope it will be understood, that the Court 


(a) Noble V, Kennoway, 2 Dou£, 110. 


does 
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does not proceed upon any thing like a custom in this case : the 
only use to be made of the evidence of the practice of the trade, 
is tliat put by my Brother Dallas : it shows that no inconvenience 
results from the use of these warrants. But here is a contract 
bond Jide made : there is no misconduct in the Plaintiff, as it has 
been urged by the Defendant’s counsel that there was, in pay- 
ing before the time of the prompt : a man may, if he will, pay 
money before the last day at which he is bound to pay it; and 
here, the Plaintiff obtains possession of this document by the act 
of the Defendant himself : the Defendant has been paid for the 
goods; for Roebuck and the Defendant are one. He might 
have had his money if he would, for the Plaintiff’s check in 
favour of Roebuck is paid, and who is it that credits Roebuck^ but 
the Defendant ? We therefore have the contract of sale, and 
the payment complete, which transfer the property; and though 
there also exists in the case this document, what difference does 
it make? It does not invalidate the sale. I think, therefore* 
there is no ground for a new trial. 

Rule refused. 

The other point was rejected sub silentio. 


Mill v. Pollon. 

rilHIS was an action for money paid, money lent, and on an 
*■ account stated. The Defendant pleaded in bar, that the 
Plaintiff heretofore in Trinity term 56 G. 3. impleaded the De- 
fendant in the Court of our Lord the Kingy b^ore the King him- 
self y .in a plea of trespass on the case on promises, to the damage 
of thei Defendant, on occasion of not performing the very same 
identical promises in the declaration mentioned ; and such pro- 
ceedings werr thereupon had in the said Court of our Lord the 
King, before the King himself, that afterwards, in that very 
same Trinity term, the Plaintiff, by the consideration and judge- 
ment of the said Court of the Bench, as by the record still 
remaining in the said Court of our said Lord the King, before 
the King at Westminstery more fully appeared, recovered against 
the Defendant in that plea. The Plaintiff demurred generally 
lo this plea. 
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The Courts stopping Lens^ Serjt., who supported the demurrer, 
and cited Imjpey v. Taylor (c), called on 

Blossetf Serjt, to support the plea; who argued, as to the 
objection that the former plea was averred to be trespass on the 
case on promises to the damage of the Defendant, that inasmuch 
as the demurrer admits the truth of all matters which are well 
pleaded, it admitted the truth of the allegations of this plea. It 
w'as not insensible matter, that the Defendant averred ; he 
averred that the Plaintiff sued before for the same cause, and 
made a blunder in his declaration, by stating that the Defendant’s 
breach of promise was to the Defendant’s damage, and obtained 
judgement on that blundering declaration : that judgement was 
erroneous, but the Plaintiff admits that such a judgement did 
pass for himself the Plaintiff; and so long as it is unreversed, it 
is a good judgement, and is a bar to a second recovery ; and he 
cannot, by this side wind, reverse the judgement in which he, if 
the Defendant speaks true, as the Plaintiff admits he does, has 
himself blundered. As to the second point, he argued that the 
term the Court of the Bench ” was ambiguous, and applicable 
to either Court. In Impey v. Taylor^ the Court relied on the 
addition to the Court of the Bench, at Westminster^^ as pecu- 
liarly designating the Court of Common Pleas. 

The Courts hov/ever, gave judgement for the Plaintiff. 


(a) 3 Maule Selw, 166. 


Jan, S6. 

C •«7s 3 


Benson v. Schneidek. 


mneapne npHIS WHS an action on a charter party brought for not 

tice preTailcd I , , 

t^compreump having put on board the ship Canada^ from Charlesfcnm 
or Neo) Orleans^ at the freighter’s option, * pursuant to the terms 
cUneiy, to im. of a charter party entered into between the Plaintiff and tlie 
Defendant, “ a full and complete cargo, not exceeding what the 

fmnuBhiiig a 
caigo cotton 

wool tn uncompressed bales, as they came from the grower, was held not to be a compliance with a 
contract to load a fall and complete cargo. 

WUiere the freighter had an option to load a whole ship with one species of goods at a higher rate of 
freight, or a part with goods at a higher rate, and a part with another species of goods at a lower rate, 
but the latter, if la^km at all, required to be first laden on board, the freighter, by beginning to load 
with the goods at the higher rate, was deemed to elect to furnish an entire cargo of those goods at the 
higher rate, and he having so elected, but failing to load a complete cargo thereof. Held, that the jury 
mera warranted in giving damages for the entire complement at the higher rate, without regarding the 
liberty he once had to load go^s at a lower rate. 

ship 
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ship could reasonably stow,” for which freight was to be paid, if 
the goods were shipped at New Orleans^ for cotton in round 
bales, 3d. per lb., and in square bales Q,%d. per lb., and for rice 
8^. 8s. per ton, which the Defendant was at liberty to put on 
board, not exceeding 150 tons. Upon the trial of the cause at 
Guildhall^ at the sittings after Michaelmas term 1816, before 
Burroughs J., it appeared that the vessel not obtaining a cargo 
at Charlestown^ was ordered to New Orleans. The terms roun^ 
and square bales were more immediately applicable to the trade 
at Charlestown^ where they were so distinguished, the round 
bales consisting of cotton wool merely packed by hand into bags 
or trusses, and the square bales being made in a cubical bag, 
which was inserted into a cubical wooden chest, and the cotton 
wool was forcibly trodden into it by men ; the latter bales w^ere 
consequently more compact. At New Orleans^ all the bales 
were originally, when they came down from the country, square, 
otherwise called compressed, bales, and were packed in the mode 
Jast mentioned ; but along the shore were erected steam-engines, 
by the power of which the compressed bales were strongly 
recompressed and condensed into a much smaller bulk ; and 
it was the established and uniform practice of that port, to 
recompress all cottons for exportation, unless the ship which 
was to take them was unable to get a full cargo, in which case it 
was deemed unnecessary to incur the expense of this process. 
If rice were to be put on board, it was necessary that it should 
be laden before any part of the cotton was laden, being more 
ponderous. The ship chartered would have contained 170 tons 
of recompressed cottons above the cargo which was shipped. 
The Defendant put on board an insulEcient cargo of ordinary 
compressed bales, without putting any rice on board. The jury 
found a verdict for the value of the freight of the 170 tons of 
cotton which the vessel would have contained, if she had been 
wholly laden with recompressed bales. 

Lerrs^ Serjt., now moved for a new trial, first, upon the ground 
that the Defendants were not bound to furnish a cargo of 
recompressed bales of cotton, but only of cotton packed in the 
ordinary way in which it is sent to mcRrket by the grower; 
secondly, that too high a rate was assumed for the deficient 
freight, for that the jury ought to have taken into the account 
the circumstance that the Defendant was at liberty to put on 
board an hundred and fifty tons of rice, at the freight of 81. 6s* 
per ton, whereas he was to pay freight for the icotton after 


1817* 


V. 

SCHNEIUKR. 


C 274 ] 



S74 


CASES IN HILARY TERM 


1817. 


Benson 

7 >. 

SCBNEISER. 


I 275 ] 

Jan, 31. 

J^iiidavit that 
the Defeiidarit 
is justly indebt- 
ed in a sum for 
principal and 
interest due on 
a Itend made by 
the Defendant 
to in a great- 
er penal sum, is 
good, though it 
do not state the 
condition of the 
bond to be for 
the payment of 
money. * 

If the assig* 
nee of a bond 
takes on him- 
self to disaffirm, 
by his affidavit, 
a tender in bank- 
notes by his as- 
signor, the 
Coart will not 
reject his affi- 
davit. 


the rate of 28Z. per ton ; and it would materially have reduced 
the Plaintiff’s claim, if the Defendant had put on board his 
allowed quantity of rice, and only the residue of the cargo in 
cotton. He also offered an affidavit, that the master of the 
vessel never remonstrated against taking on board the ordinary 
square bales, until after a great part of the cargo was laden, 
when he required the residue to be delivered in recompressed 
bales. 

Per Curiam. It cannot be contended that a cargo of com- 
pressed bales is a full cargo, and although the freighters might 
ship a hundred and fifty tons of rice, yet, inasmuch as it was in 
evidence, that the rice, if loaded at all, must be put in before the 
putting in of the cotton, they have elected to put in an entire 
cargo of cotton ; and therefore the freight of the complement 
of the ship’s cargo in cotton, and not in rice, must be the 
measure of damages. 

Rule refused. 


Byland V. King. 

Defendant had been arrested upon an affidavit of J, 
Naylor j that the Defendant was justly and truly indebted 
to Francis Count Byland^ and Isabella Countess Byland^ his 
wife, in the sum of 3000/. for principal and interest due on a 
bond dated 7th Decembei^y 1810, and made and entered into by 
the Defendant to the said Francis Count Byland^ and Isabella 
Countess Byland^ his wife, in the penal sum of 6000/., and which 
bond had been duly assigned to the deponent; and he proceeded 
to state that no offer had been made to pay in bank notes. 

LenSy Serjt., had on a former day obtained a rule nisi to dis- 
charge the Defendant out of custody upon entering a common 
appearance, upon two supposed insufficiences in this affidavit. 
First, that since it appeared by the affidavit that the bond was 
given for a penal sum, it ought also to appear, that the condi- 
tion of the bond was for the payment of money, so that such a 
debt as was sworn to might arise thereon, otherwise, for aught 
that appeared, it might be conditioned for performance of cove- 
nants, or other matter, on-which no debt arose. He cited Bo* 

sanquet 
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sanquet v. Fillh (a). He also objected, that the jdeponent had 
taken on himself positively to disaffirm a tender of bank notes 
to the obligees, which he, who was merely the assignee of the 
bond, could not possibly know ; he could only possess informa- 
tion and belief. Smith v. Tyson (6). 

Best and Onsloia^ Serjts., showed cause. This affidavit pursued 
a printed precedent (c), in common use. And it sufficiently 
appeared by the positively swearing to the debt,* that the bond 
must be either single, or conditioned for payment of money, 
and not for performance of covenants, nor for other unliquidated 
damages. As to the second point, the deponent undertakes to 
know the fact ; if the affidavit be false, indict him for perjury ; 
if he has sworn to too much, it will not vitiate. The act 4*3 G. 
3. c. 18. s. 2. is, that if there be any part of the affidavit dis- 
affirming a tender of bank notes at all, it is incumbent upon 
the opposite side to affirm the tender. 

Shepherd^ Solicitor-General, and Lens^ Serjt., in support of the 
rule. It must appear on the affidavit, that the bond is such an 
instrument on which an actual debt arises, and therefore it 
ought to appear that the bond was conditioned for payment 
of money ; for to say that he is indebted for principal and inte- 
rest, may be an inference of law drawn by the deponent from 
premises which do not warrant it. A common inference will 
not suffice ; for an affidavit that the Defendant is indebted for 
goods sold and delivered will not suffice, without saying by 
whom, and to whom, though a very strong inference arises that 
the goods are sold by the Plaintiff to the Defendant. If this 
bond were a single bill, then it must appear by the affidavit that 
it is a single bill ; and though in the case of Bosanquet v. FilliSj 
the words for principal and interest do not appear, yet, as that 
is only the deponent’s inference of law, their presence cannot aid 
liim. The second objection, at least, is good. 

Dai.las, J. As to the first objection, hi the case of Bosan-- 
quet V. Fillis the material part, that he is indebted for principal 
and interest, is wanting. How can he be indebted on the bond, 
for principal and interest, unless the bond be either conditioned 
for payment of money, or be a single bill ? As to the second ob- 
jection, 'it is riot only in cases where a Plaintiff* is residing abroad, 
that the Courts have permitted the affidavit of the agent in this 
country to disaffirm a tender to the principal, as in Andrioni v. 

{a) 4 Maide ^ Sekv, 330. 

(A) 2 Bos, und Pull, 339, 


(c) Tid(Ps Pratlkal Foj'mSf 2d. edit, 
p. 84. s. 42. • 

Morgan 
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Morgan («)> but in the case of Knight v. Keyte (&), the Court held 
it enough, though the principal was living in England, that the- 
agent should deny the tender in bank notes. But if this were a 
defect, it is aided by the statute (c) 4S G. 3., which cures all 
similar cases, except where the disaffirmance of the tender is 
wholly omitted. 

Park, J. I am glad that the case of Bosanquet v. Eillh has 
been mentioned, because we would not be thought to over-rule 
so material a case ; but there is this very important distinction 
between that and this, that there it only appeared that the De- 
fendant was indebted on a bond, which, as Lord Ellenborough 
said, may be a bond for performance of covenants, but here it 
is sworn that the Defendant is indebted for principal and interest. 
The very case was long since decided in Loveland v. Basset (rf), 
in Mr. Ford^fi MSS., and that case was stronger, for belief was 
held sufficient. 

Burrough, J. We can put but one sense upon the words 
principal and interest: the bond must be either conditioned for 
payment of money, or must be a single bill, which latter cir- 
cumstance it would be unnecessary to state in the affidavit; but 
unless the bond were the pne, or .the other, the Defendant could 
not be indebted thereon for principal and interest. 

Rule discharged with costs. 

(a) AntCy IV. 231. {d) Cited in Van Mursell Julian, 1 WiU, 

{b) 1 East, 415. 232., referred to Ttdd. Pr, 5th ed. p. 180. n. 

(c)C. 18.X.2. 


Free v. Hawkins. 

A RULE had been obtained that the Defendant might be at 
liberty to withdraw his plea, which was a sham plea of a 
recognizance in this Court, and plead de novo, on the terms of 
pleading iasuably, going to trial at the sittings after the term, 
and giving judgement of the term. 

^est, Serjt., opposed this, as an unbeard-of application in this 
Court; when a Defendant puts in his plea, he must abide by it, 
for better for worse. But . 

Per Curiam, it is the constant practice to permit Defendants 
to withdraw their pleas, and plead de novo on these terms. 

And 
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. And this being a hard case, on a surety, after Best had been 
heard on the facts, they made the . 

Rule absolute. 


1817. 


Fkee 

•V» 
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Lucas and Others^ Assignees of the Effects of Doohman, a 
Bankrupt, v. Dorrien and Others. 


C *279 ] 

^T^HIS was an action of trover for certain sugar and molasses, w^iethcran in- 
and for an indenture of lease. The declaration contained 
counts, lavincf the possession in the ^bankrupt before his bank- checks or war- 

, . 1 Vn . .. . r. J rrit rmitsofthe 

ruptcy, and in the Jrlaintins, as liis assignees, atterwards. Ihe H est India 

i)efendan^r~pleaded the general issue. The cause was tried at 

the sittings at Guildhall, after Trinity term, 1816, before Gibbs, the goods there- 

C. J., when- the jury found a verdict for the Plaintiffs, damages a 

12,000/., subject to a case. On 4th February, 18 J 4, the bank- tract for the 

rupt applied to the Defendants, who were his bankers, to ad- and a v^Vituri 

vance him 10,000/. upon his note of hand, and the collateral 

security of certain sugars, then Jying in the warehouses of the delivery, com- 

West India Dock Company, and at other places. The Defend- uie 

ants, being satisfied with the proposed security, agreed to ad- assented to 

i I Cl IP f . by him, thoUgh 

vance the 10,000/., whereupon a note or hand lor that sum was no actual trans- 
drawn, and signed by the bankrupt, and delivered to the De- ^ 

fendants, together with the Dock checks for such sugars, which property passes 
were all duly indorsed by the Bankrupt, and the Defendants A banlTer^has 
thereupon advanced the 10,000/. Of such sugars, part were “p on mu- 

- ’ o ^ A niments casual • 

afterwards sold by mutual .consent, and the net proceeds thereof ly left in hi.s 

placed to the credit of the bankrupt's banking account with the bas^rea^sed^^o 
Defendants, and other parts thereof were, at the bankrupt’s re- advance money 
quest, exchanged foy certain quantities of molasses then lying security, 
also In the Dock Company’s warehouses ; and the Dock checks 
for such molasses were in like manner indorsed by the bankrupt, 
and delivered to the Defendants. The bankrupt’s said note of 
hand fell due on the llth Febmary, 1815, but it not being con- 
venient to him then to pay it, the Defendants, at his request 
agreed to continue their said advance for one month longer, 
upon the bankrupt’s renewed note of hand for the like sum, 
and the collateral security of certain sugars and molasses to be 
specified on the back of such renewed note. On the 23^d Feb^ 
ruary, a note of hand of that date, for payment to the Defend- . 

VoJL. VII. T ants 
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ants of 10,000/. at one month after date, value received, with 
interest, and expressing that certain sugars and ^molasses, as 
specified on the back, were left as a collateral security, (the 
numbers, marks of the cask, and other description whereof, 
were indorsed on the note,) was accordingly drawn and signed 
by the bankrupt, and delivered to the Defendants, together with 
the Dock checks for the last-mentioned sugars and molasses, 
which checks were all duly indorsed by the bankrupt. The 
only matters in dispute were the hogsheads, casks, and barrels 
of molasses, referred to in the four dock checks, whereof copies 
were annexed to the case (a), and also the lease mentioned in 
the Plaintiff’s declaration. On the 2d March, 1815, the bank- 
rupt suspended his payments in business, which circumstance 
was not known to the Defendants until the 4th, when they were 
informed thereof by the bankrupt’s attorney. On 7th March, 
the Defendants applied at No. 3. Dock warehouse, and pro- 
duced two of the checks so deposited by the bankrupt, one for 
51 hogsheads, the other for 19 barrels; which checks, with their 
indorsements, were examined by the warehouse-keeper, who, 
after comparing them with the Company’s books, said that they 
were sufficient for the delivery of the molasses. The duties on 
the 19 barrels of molasses being paid, they were delivered to the 
Defendants on the 19th of March, but the duty on the 51 hogs- 
heads not being paid, they remained in the warehouses. On 


(a) The form of one of these dock checks, for which printed blanks are prepared 
and kept by tlie Dock Company, is given below 

This is to certify, that the undermentioned order, for goods deposited in warehouse 
No. of 1'he West India Dock Company, has this day been lodged with me. 
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Given under my hand this 4th Feb, 1814. 

West India Dock House, 

(Signed) T, HamiUon^ Clerk. 

N.B. To prevent delay, parties lodging orders for the delivery of goods, at the 
House, are desired to present at the same time this check filled up, and ready 
ler iiisertion ctf the number of the order, and the clerk’s signature, which will greatly 
promote despatch. 


7tli March, 
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7th Marck^ the Defendants’ clerk likewise applied at No. 6. 
warehouse, producing two more of the Dock checks, one for 
129 casks, the other for 20 casks of the molasses, which checks 
were in like manner examined, and compared by the warehouse- 
keeper, who also said that they were sufficient for the delivery 
of the molasses, but the duties on the 129 casks and 20 casks 
not being then paid, the delivery of them was not required, and 
they remained in the warehouse. On the same day, the Defend- 
ants* clerk applied at No. 10. warehouse, producing another of 
the Dock checks for 52 casks of the molasses, w^hich check being 
examined and compared by the warehouse-keeper, he answered, 
that he had no objection to the delivery of the molasses. The 
duties on 35 casks (part of the 52 casks), were paid on the 9th ; 
and on that day, the 35 casks were delivered to the Defendants. 
On the 10th March^ the duties were paid by the Defendants on 
80 casks (part of the 129 casks), and on the following morn- 
ing, 11th Marchf the Defendants sent carts to fetch these away; 
but the delivery of them was refused, the clerk, who was sent 
to receive them, being told, that a commission of bankrupt had 
been issued against Doorman^ and that no more of the molasses 
would therefore be delivered without the consent of the assignees. 
No application was ever made by the Defendants to obtain a re- 
housing of any of the sugars and molasses, of which the Dock 
checks were so indorsed, and delivered to then! on the 4th Ja?i, 
and 23d Feb., 1815, nor was any part of such sugar and molasses 
transferred into the Defendants’ name in the books of the West 
India Dock Company, but the whole stood and remained in the 
name of the bankrupt. Some months previous to the 10th of 
March, 1815, the bankrupt applied to the Defendants with the 
lease mentioned in the declaration, and requested them to ad- 
vance him money on the security thereof which they declined. 
But the bankrupt left the lease with tlie Defendants, without 
making any declaration of the purpose for which the same was 
so left, and the lease remained in the possession of the Defend- 
ants, loose, and uninclosed in any cover, from that time, down 
to the issuing of the commission, and aftei;wards. On the 10th 
March, 1815, a commission of bankrupt was duly awarded and 
issued against Doorman, on an act of bankruptcy committed by 
him on 8th March, but of which act of bankruptcy the De- 
fendants liad no knowledge, nor had received any information 
thereof, until after the issuing the commission, and on 10th March 
a provisional assignment was made to J. Billings who on the 
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same day gave notice to the West India Dock Company oF such' 
commission and assignment. On 25th Marcli^ an assignment 
was made to the Plaintiffs; on 26th MarcJi^ the bankrupt’s said 
renewed note for 10,000L fell due, and was not paid, nor has 
the amount thereof been since reduced, save as hereinafter 
mentioned. In pursuance of a mutual agreement between the 
parties, the lea^e has been sold by the Plaintiffs for the net sum 
of 121 8/., and the molasses by the Defendants, for the net sum of 
1144/. 2s. 5d., which sums are to be accounted for by the parties 
respectively, according as the verdict shall be finally settled in 
the above cause. At the time of issuing the commission, there 
appeared upon the face of the bankrupt’s banking account with 
the Defendants, to be a balance 866/. Is, in favour of the bank- 
rupt ; but in such account was not included the amount of the 
bankrupt’s unpaid note of 10,000/. of the 23d February^ 1815, 
so received by them as aforesaid. After debiting the banking 
account with the unpaid note of 10,000/., and with certain pay- 
ments since made by the Defendants, and after crediting it with 
monies since received by them in respect of the said collateral 
securities, there was and is a final balance due to the Defendants 
from the bankrupt’s estate of 3,499/. 1^. llrf., for which balance, 
or any part thereof, they held no security whatsoever, nor did 
they possess any claims in respect thereof, other than their 
claims upon the net proceeds of the lease, and the dividends 
which might be payable under the commission in respect of 
their final balance, or of some part thereol^ the net proceeds of 
the molasses so sold by them under the said agreement being 
comprehended in the said final balance of 3,499/. D. lid. The 
molasses and lease in question having been disposed of by mu- 
tual consent, prior to the commencement of the action, such 
disposition thereof was to be considered as equivalent to a de- 
mand and refusal. The questions for the opinion of the .Court 
were, whether the Plaintiffs were entitled to recover for the 
molasses, or any and what part thereof, in this action; and 
whether they were entitled to recover for the lease. If the 
Plaintiffs were entitled to retain the verdict, the amount of the 
damages was to be settled according to the rule which the Court 
should pronounce. If not, a nonsuit was to be entered. 

Besty Serjt., fcr the Plaintiffs, stated that in this case the 
effect of the Dock warrants would be discussed. In the case of 
%mnger v. Samuda {a) the Defendant had made another person 
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liis agent, for the purpose of delivering the Dock warrants, 
therefore, beyond all question, he could not afterwards rescind 
the act of that agent, and upon that ground it was that the 
Court had decided. There the rights of a third person inter- 
vened. This is a mere pledge of personal property, and it is 
clear law, that a pledge of personal chattels is void, unless 
accompanied with actual delivery. Here was no delivery. The 
notice to the Dock Company, though given before the act of 
bankruptcy, cannot vary the operation of the transaction. No- 
thing was done to reduce the property into the Defendants’ pos- 
session. The case of Harman v. Anderson (a), if duly attended 
to, is favourable to the Plaintiff. Lord Ellenborough says, ‘‘ the 
goods having been transferred into the name of the purchaser, 
from that moment the Defendants became trustees for the pur- 
chaser, and there was an executed delivery as much as if the 
goods had been delivered into his own hands that was neces- 
sary to have been done here, which was done in Harman v. 
Anderson: namely, that before the bankruptcy the Defendants 
should have gone to the wharfinger, and had the goods regis- 
tered in their own name. The mere dock warrant cannot, in 
point of law, pass the property by indorsement. 11^ however, 
the case should turn on this point, the Plaintiff prays the case 
may be made a special verdict. But if this symbolical delivery 
be any delivery at all, it is yet only symbolical, and the goods 
were, as to all the world, in the apparent order and disposition 
of the bankrupt, within the statute 21 Jac. 1. c, 19 . 5 . 11 . If, 
after giving oyer to the Defendants these dock warrants, the 
bankrupt had offered to sell these goods, if the purchaser had 
looked into the Dock Company’s books, he would have found 
these goods still entered in the bankrupt’s name : and though, 
by further enquiry, perhaps, he might learn the further facts, 
yet that entry is enough to give the bankrupt a credit. It is 
not necessary, according to Horne v. Baker that the bank- 
rupt should have the absolute right to sell ; it is enough if he has 
the apparent right ; and although in that case the goods were in 
the bankrupt’s own house, and here they are in a common ware- 
house, yet that makes no solid distinction, for this warehouse is 
every man’s own house, so long as the goods are booked in his 
name. The case of a bill of lading was decided on the special 
usage of merchants, found by a jury. In Gordon v. East India 
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Company (c), Cameron assigned by deed-poll to Taylor his pri- 
vilege of private trade on board a Company’s ship ; (a deed-poll 
is at least as good a conveyance as this warrant :) it was held 
that no property passed. Lord Kenyon soys “ In this case there 
were no documents which the party could carry to market for 
the purpose of making a transfer ol‘ these goods.” There was 
less reason for the decision there, than exists in this case, for 
there Taylor was guilty of no laches : he could not get the pro- 
perty transferred into his own name ; here the Defendant could 
have gotten it transferred, but did not. In Thackthwaite v. Cock 
{b) the judgement of Mafi^eld^ C. J., is extremely applicable. 
Here “ no one could perceive or know that these goods were not 
the property of the pawnor.” In the case of Horne v. Baker (c) in- 
quiry would have disclosed the whole; but it was held not to be 
sufficiAit that the fact might possibly be discovered by inquiry. 

Pell^ Serjt., contra. As new circumstances and subject matters 
arise, the Courts will apply to them the principles of the known 
law. These dock warrants are in the nature of a public instru- 
ment. It is not enough to say that persons requiring may see 
an entry in the dock books : the Dock Company give to the 
owner an instrument of a higher nature than the entry in their 
books, and it is by the transfer of that instrument that the pro- 
perty ought to pass. It would impose grievous shackles on the 
commerce of the country, if persons were forced to examine the 
Dock Company’s books, in order to see whether the goods are 
warehoused in the vendor’s name. No mischief has resulted 
from the doctrine of Lickbarrow v. Mason for SO years, and the 
Defendant seeks to put these dock warrants on the same ground 
as bills of lading. The case of S^ear v. Travel's (d) is decisive. 
There it is expressly found that the Defendants had paid rent 
down to the time of the bankruptcy. Here, though it does not 
appear on the case, the warehouse-rent has been paid by the De- 
fendants. Gibbs, C. J., there says, I think the Defendants had 
no right to stop these goods; they had been paid for them. I 
am of opinion that the Plaintiff, to whom the certificate was 
transferred for a valuable consideration, is entitled to recover,” 
And the gentlemen of the special jury observed, that in practice 
the indorsed dock warrants and certificates are handed from 
seller to buyer, as a complete transfer of the goods. It is re-, 
quired by the statute 21 Jac. 1. c, 19. that persons becoming 

‘(o) 7 Term Rep, 228. (e) 9 East^ 215, 

{h) Ante, III. 484, {d) 4 Campb, 231. 
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bankrupt should have the property in their possession, order, 
and disposition : and the Plaintiffs^ counsel has cited no case in 
which goods not being in the actual possession of the bankrupt, 
he has been deemed to have the order and disposition of them. 
Here the bankrupt has not the possession : and they are not in 
his order and disposition, for he could not have the order and 
disposition, unless he had the dock warrant; and that he had 
parted with. The case of Gordon v. East Lidia ^Company is not 
like this : the instrument made use of in that case was of a pri^ 
vate nature, this is the case of an instrument, not indeed of a 
public nature, but qiui in the nature of a deed of a public nature. 
Thackthwaite v. Cock is not to the point. Clearly a custom of 
the hop-merchants could not contravene the statute of 21 Jhc. 1. 
Next, as to the lease, llie bankrupt left it with the Defendants 
without any declaration made by him of the purpose for which 
the lease was left. A banker has a lien for his general balance 
upon all papers and securities of the customer. 

Besty in reply. The case of Spear v. Travers is inapplicable. 
It was decided on no such ground as is supposed. Gibbs^ C. J., 
puts it upon the gross fraud. He says, ‘‘I think the Defendants 
had no right to stop these goods. They had been paid for them. 
This is an improper attempt on their parts to assist Meahy. 
They have not got possession of the goods in the exercise of any 
right to stop in transitu^ but by a falsehood.” The decision pro- 
ceeds upon the ground, that the fraud of the transaction ren- 
dered it void. The special jury certainly mentioned the prac- 
tice. The usage of merchants is undoubtedly part of the law of 
the land ; but these ephemeral practices are not ; and the dis- 
tinction stands upon great authority. For, in Lickbarrow v. 
Mason^ as I have heard, the Plaintiff’s counsel prayed Lord 
Kenyon to put it to the jury, what was the practice : that learned 
judge refused, and persisted in putting to them the question what 
was the usage, and afterwards, addressing himself to the counsel, 
.he said, “ Where is your bill of exceptions?” The jury there 
found the immemorial usage; but here, the jury go not further 
than the practice, which there the Plaintiff ’s counsel thought 
arguable. In the statute of 21 Jac. 1. is the expression, “where- 
of they shall be reputed owners : ” an apparent owner and a re- 
puted owner are much alike. If, to common observation, the 
property appears to be in the ownership of the bankrupt, it suf- 
fices to bring it within the statute. The Court will so apply the 
old law, as to provide for new cases. Since the establishment of 
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these docks, all men are obliged tp keep their goods there, but 
though they are kept there, every bale has an ear-mark : every 
one who passes by the gdods can find to whom they belong, by 
inspection of the Dock Company’s books, without any fee. The 
Court, therefore, will make no difference between this dock and 
private warehouses. In this view, all the cases cited for the 
Plaintiff apply, but particularly that of Gordon v. The East India 
Company. There the goods were in the Company's warehouse : 
Taylor could have no other possession than by giving notice to 
the East India Company^ which he might have done : this case 
is so much the stronger for the Plaintiff. The property is lost 
to the Defendants by their negligence in omitting to have it 
transferred into their own name. 

Dallas, J. If I could myself entertain the least degree of 
doubt, I should w^ish this case to go to a second argument, but 
I entert|iin no doubt on it whatever. The facts are, that the 
bankrupt applies to the Defendants, who are bankers, to dis- 
count for him a note for 10,000/. on the security of these sugars, 
and they receive an assignment of the Dock warrants. The 
Defendants are unable to pay, and the bankers consent to renew 
the note for another month : an act of bankruptcy takes place 
on the 8th of March: notice of the transfer was given to the 
Dock Company on the 7th, the day before the bankruptcy. If^ 
therefore, there was any complete delivery, there was a delivery 
to the Defendants before the bankruptcy. And there is this fur- 
ther fact : tlie clerk of the Dock Company, on the dock w^arrant 
being exhibited to him, says, ‘‘ this will suffice.” Therefore I 
must take it, that the Dock Company, through their agent, had 
notice of the transfer ; and though nothing was done in conse- 
quence of that notice, yet it falls within the case in Campb. where 
J^ordEllenhorough held, that he mere giving notice to the wharfin- 
ger, without any thing done thereon, was efiective to complete 
the transfer of property. It is not necessary in this case to 
decide, whether an indorsement of the dock warrant will pass the 
property, and though I should feel no doubt in deciding the 
general question, yet J hold it more prudent in this case to ab- 
stain. This is also distinguishable from every other case, except 
the case of Spear v. Traversj and Harman v. Anderson^ decided 
by Lord Ellenhorongh and the Court of King^s Bench. There 
are two parts in the last-mentioned case, and though Lord Ellen^ 
borough^ C. J., did say at the trial that the transfer in the books 
passed the property, yet he afterwards says, The delivery note 
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was sufficient, without any actual transfer being made in their 
books.” Spear v. Travers is valuable for two purposes : first, it 
shows what Gibbs, C. j., held, respecting the operation of these 
dock warrants ; secondly, it shows that a special jury have ex- 
pressed an opinion upon the subject The sugars must be 
deposited with the Dock Company for securing the duties. The 
warrant itself contains a form of indorsement. . What can be 
stronger to show the intention of the parties, that the property 
should pass by indorsement, than the form of indorsement put on 
it in the original making of the instrument ? In Lempriere v. 
Paslep {a), Ashurst, J., lays down, that the assignees must be 
affected with the same equities as the bankrupt ; and as a banker 
would have a lien against the bankrupt, so has he against the 
assignees. But it is said, the property itself must be actually 
delivered, and cannot pass by delivery of the securities. The 
general rule is this : if the bankrupt indorses the bill of lading 
of a ship at sea, the property passes. The reason is given in 
Lempriere v. Pasley, viz. that the beneficial interest is in the 
creditor, though the legal estate is in the bankrupt. How can it 
be said, that where the property, by its nature, is to pass from 
hand to hand by the assignment of the document which is the 
title deed of the property, there it shall not pass by indorse- 
ment of these dock warrants. Here too is proved a notice, and 
actual assent by the clerk of the Dock Company, saying ‘'all 
was right.” The second point is decided by the first. It docs 
not appear to be possible that it can be seriously contended that 
these goods were in the order or disposition of the bankrupt. 
The principle of that statute of Jac. 1. is, that mere possession 
of goods is the first proof of property, and the holder gets cre- 
dit accordingly ; aud he who trusts a bankrupt with the pos- 
session, will abide the event accordingly. But here the bank- 
rupt -had neither the actual nor the legal possession. But sup- 
pose he had a legal possession, was the property that of which 
he was the reputed owner? If, after borrowing the first 1 0,000/., 
he had gone to another banker, to borrow more, he could not 
have done it, without indorsing the dock -warrant to the lender, 
and that he had not to produce. I have been several times 
stopped by a special jury, they being satisfied that the goods 
pass from hand to hand by indorsement of these instruments. 
All special juries cry out with one voice, that the practice is. 
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that the produce lodged in the docks is transferred by indorsing 
over the certificates and dock warrants, and therefore there is 
no reputed owner, *if he does not produce his certificate. The 
case of the dyer’s plant, Bri/son v. W^lie {a)y is not applicable. 
Nor is that of Taylor v. The East India Company. That case is 
expressly the reverse, for no transfer could be made in the 
books of the East India Company : it was a breach of their regu- 
lations for Cameron to part with that privilege at all ; therefore 
taking this either on the justice of the case, or on the law of the 
case, the Plaintiffs are entitled to recover. 

Pauk, J. Notwithstanding the present state of the Court (5), 
and the importance of this question, and the quantity of property 
depending on it, it would be improper for me to entertain a 
doubt, in a case where there is no ground for doubt at all. It 
was argued by the counsel for the Plaintiff', that the apparent 
ownership remained with the bankrupt, but I know not what 
more the bankrupt could do to divest himself of the possession, 
than he did. For the bankrupt gives an order to the Dock 
Company for delivery of the whole, and the Defendants did get 
possession of two parcels of these goods, which actually were de- 
livered. Therefore the bankrupt had done all that depended on 
him. I give great weight to the inconvenience which the De- 
fendant’s counsel relies on, that it would be dreadful, if a mer- 
chant had to go down to the dock ten or twenty times in a day 
to see to transfers of these goods. No man living would have 
purchased these goods, unless the dock warrants had been pro- 
duced : they were the key of this property. All the cases are 
distinguishable; in every one of them there was a possession, 
which there is not here. Was there a delivery here ? If not, 
wherefore did the assignees bring their action of trover ? In 
most cases the assignees have been the holders of the property, 
and the party who contends that the transfer has not been com- 
pleted has sued to recover it back ; here the action is brought 
to enforce the completion. Without infringing on the stat. 21 
Jac. 1. in the least respect, and supporting all the cases that 
have )?een cited to-diiy, we must hold that this property passed 
to the Defendants. There is no lien on the lease, which was 
casually left in the Defendant’s possession. 

(o) 1 9s Pull, S3, w, S. C. Cook^ Bankrupt Laws, 3d edit. 417. 

{h) Gibbs f C.'J., being disabled, by severe indisposition, from attending the Court 
during tins term. ^ 
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Borrough, J. There is not a question as to the lease. The 
case states that the bankrupt applied to borrow money on it, 
which the Defendants declined to lend: a court of equity, there- 
fore, never would have deemed this a security for money. It 
was left in the Defendant’s banking-house by mistake, and the 
Defendant’s possession of it is explained. As to the other part 
of the case, I have no doubt but that the property is in the De- 
fendants. This instrument is perfectly well known *to all traders, 
and is also known to them that the goods pass by indorsement 
of it, and there is no reason why they should not : it is a transfer 
of a mere chattel, and there is no reason why an order for de- 
livery of the goods should not pass the property. I should have 
thought, independently of the notice to the Dock Company, that 
the property was transferred by the mere indorsement for a 
valuable consideration. One circumstance is important, as 
clothing the party with the actual possesssion of the goods, that 
the warehouse-keeper declared the orders sufficient for the de- 
livery of the goods, and delivered a part of them. This is a 
question between two original pai’ties, and not between an in- 
dorsee and another. As to the statute of JameSy the goods must 
be by the consent and permission of the true owner, in the 
order and disposition of the bankrupt. It is impossible to be- 
lieve, that on the 8th, these goods were in the possession of the 
bankrupt, with the consent and permission of the Defendants, 
The moment that notice was given to the Dock Company, they 
were converted into trustees for the Defendants, if it be neces- 
sary so to contend; but it is not necessary to go so far, 
for the statute points to an actual possession. In Horne 
V* Baker, there was the actual possession, and the goods 
were used in his trade of a distiller. Bryson v. Wylie (a), 
was decided upon the ground that it was a fraudulent trick. 
Had the bankrupt here the power of alteration or disposition of 
these goods ? How could he transfer them ? No man in the 
city of London would have bought these goods without se^ng 
the dock warrant. It was not, in the nature of things, possible 
that the bankrupt should sell or dispose of^them. In the case 
of Gordon v. The East India Company, no alteration coufd be 
made in the books of that company, and Cameron was acting in 
disobedience to their orders, which he was bound to o^y ; 
therefore his act was a fraud on the Company, and the case 
mainly turned upon, that circumstance. I know niH whether 

{n) Cooke's Bankrupt Lam y 3d, edit. 417. 1 Bos, and VulU 85. n. 
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these instruments were in use at the time when the case of Got-- 
don V. The East India Company was decided : but Lord Kenyon^ 
C. J., relies there, on the absence of a document which Taylor 
could have carried to market for the purpose of disposing of that 
property. Here is that document. What Mansfield^ C, J., 
says in Thachtlmaite v. Coclc^ is material to the present case [cl]. 
He says, there is not such a clear, distinct, and precise cus- 
tom proved as would enable others to see that these may not be 
the hops of the possessor.’’ Here subsists, I will not call it a 
custom, but so clear an understanding of the trade, that this in- 
strument by indorsement would pass the property, that every 
one may sec that they are no longer the properly of the bank- 
rupt, who has ceased to possess this document. The Defendants 
are therefore entitled to our judgement on this part of the case, 
though not on the other. 

Judgement for the Plain tilT for 1218/. 


(«) AnU, III. 491. 


King and Others, Assignees of Waine, a Bankrupt, 

V. Bridges. 

A RULE had been obtained by Best^ Serjt., for staying pro- 
cecdings in this, which was an action against the sheriff, 
until the sheriff was indemnified to the satisfaction of the pro- 
thonotary. The sheriff’ having, on 6tb December^ taken the 
goods of Maine^ under an execution delivered to him on the 
fourth at the suit of received from the Plaintiffs a notice 

of Mainers bankruptcy, and that the Defendant must desist; in 
consequence whereof he applied to Flower for an indempity, if 
he should persist : Flower refusing this, he applied to the Plain- 
tiffs to indemnify him if he would return nulla hona^ which the 
Plaintiffs in like manner refused. The Plaintiffs had now 
brought an action qgainst the sheriff for the value of the goods, 
which he had in the mean time sold, and the proceeds whereof 
he offered to pay over to them upon receiving a proper indem- 
nity. 

Ows/otu, Serjt., upon these facts showed cause ; and Best sup- 
ported his rule, which the Court made 
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Wilson and Others, Assignees of Clarke, a Bankrupt, and 
Another, v. Hart. 

was an action brought to recover the price of certain 
wool alleged to have been sold by Clarke^ before he became 
a bankrupt, to the Defendant; and upon the trial of the cause 
at Guildhall^ at the sittings after Trinity term, 1816, before 
Gibhs^ C. J., the facts appeared to be these : — The Defendant, 
who was a clotliier, had had previous dealings with Reed^ a 
Blackwell-Hall factor, who was indebted to him ; and Reed had 
had previous dealings with Wilkins^ a wool-broker, who had in 
his hands for sale some wool of Clarke and Gray^ who were 
partners. Reed being pressed for payment of his debt by the 
Defendant, who wanted wool, told him he thought he could get 
credit for wool, and, in the absence of the Defendant, informed 
Wilkins^ that he was commissioned by the Defendant to purchase 
wool, for doing which he was to have only a penny per pound 
commission. The Defendant soon after, and three or four days 
before the sale, sent to Wilkins's warehouse, examined the wools, 
inquired the price, said it amounted to a very large sum, and 
asked whether the payment could not be divided, fixed his own 
time for payment of it, superintended the weighing of a part, 
directed the wool to be delivered at the Kennel wharf, and 
received it there. Wilkins swore he thought he was selling to 
Reed for the Defendant, and did not know that Reed was buy- 
ing for himself in order to sell to the Defendant. A contract- 
note was sent two days after by Wilkins to Reed : it was seen by 
the Defendant, who was at Reed's counting-house, and said to 
Wilkins thereon, You brokers are in a great hurry to send in 
your, contract-notes.” Reed paid for the wool by two bills of 
500/. each, drawn by Clarke on Reed^ and corresponding in 
amount with the price of the wool. The bought note which 
Wilkim drew up and sent to Reed was as follows : — Mr. 2?. 
Reed; I have bought of Mr. G. Clarke^ fqr your account, thirty 
bags of Spanish wool, viz. twenty bags (stating their marks), at 
65. 8c/. per lb. ; ten (stating their marks), at 65. 6c/. per lb., tare 
and draft 1 1 lbs. per cwt., to be paid for by W'. Hart and Co. 
bills at two months* date from six months; twenty^ohe days 
allowed to weigh one-half, and thirty-five days allowjed to weigh 
the remainder. July 10, 1813. John Wilkins'* It also con- 
tained 
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tamed another item of five bags of wool, which the Waintiffs 
had sold to Reed a few days before, and with which the Defend- 
ant was in no respect concerned. The invoice sent in debited 
Reed, and corresponded with this bought note. Wilkins stated 
that he did not charge Reed any commission for purchasing 
these wools, because be understood from him, that he was to 
receive fi’om the Defendant a commission of only Id. per lb. 
thereof He would not have credited Reed to such an amount. 
The bills were said to be bills which Reed had accepted for the 
Plaintiff’s accommodation, and that the reason why they tallied 
in amount with the price of the wool, was, that the Defendant’s 
payment for the wool, which wrould pass through ReedHs hands, 
would precisely meet the exigency of these bills. For the De- 
fendant it was contended, that these goods were sold to Reed, 
and not to the Defendant ; and Reed, being examined as a wit- 
ness, stated that he w^as not a broker, but a merchant, though 
he on cross-examination admitted, he had sometimes acted as a 
broker; that he bought these wools on his own account, and 
was free to sell them to whom he pleased, and that the De- 
fendant was under no contract to purchase them of him ; that 
he had never told Wilkins that he was buying them as agent for 
the Defendant: he had no authority from the Defendant to pur- 
chase for his credit, or to give his bills ; that be had communi- 
cated to Wilkins his intention of purchasing these goods of 
Clarke on credit, in order therewith to discharge his debt to the 
Defendant. Reed having stopped payment a short time before 
tlie price of the wool became payable, the Plaintiffs then first 
applied to the Defendant for payment. Gibbs, C. J., told the 
jury, that the question for them was, whether this was, in sub- 
stance, a sale to the Defendant, or to Reed. He thought it was 
a sale to Reed, If tliey thought this was a fraud betw^een the 
Defendant and Reed, who intended to get these goods for the 
Defendant, and to enable Reed to pay his debt to the Defendant 
with Clarke^ ^ wool; and if the Defendant, by his own conduct, 
gave the seller reason to think Reed was buying for him, the 
Defendant, they might find for the Plaintiff ; but he pointed out 
to the jury, that all the circumstances were known to all parties, 
when they made the written contract, and therefore the greater 
credit was to be given to the written documents, which cbuld 
not deceive* They favoured the Defendant’s case : but if the 
j«ry thought that the Defendant had all along intermeddled 
with the sale, and induced the Plaintifi to think he was going 

to 
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to pay them, notwithstanding the sale was, in form, a sale to 
Reedj they might find for the Plaintiffs. The jury found a 
verdict for the Plaintiffs. 

Best^ Serjt., in Michaelmas Term, moved to set aside this 
verdict, upon several grounds : first, that the transaction could 
not be established as a sale to the Defendant, without contra- 
vening the statute of frauds, which required, s. 17, a note in 
writing between the parties ; next, that the verdict was contrary 
to all the evidence ; lastly, that Wilkinses evidence ought not to 
have been received, for that it went materially to alter the effect 
of the written contract, which could not be varied by parol 
evidence. The Court granted a rule nisi. 

Lens and Copley^ Serjts., in this term, showed cause. It is 
no ground of objection to the parol evidence, that there is a 
bought note between Clarice on the one side and Reed on the 
other. The objection goes to this length, that it could not be 
shown that the party named in the bought note was only an 
agent, and not the principal. In the late case of Kemble v. 
Atkins {a\ this was the whole dispute. It is agreed, that on 
the written documents the case is favourable to the Defendants; 
but the question having been left to the jury, whether this were 
not in substance a dealing with the Defendant, they have in 
effect found, that it was such. Parol evidence in all similar 
cases is admissible, not to vary the written contract, but to 
apply it. Thus, though A. has entered into a written contract, 
parol evidence is admissible to show that he entered into it only 
as agent. The cases of Gunnis v. Erhart (6), and Powell v. 
Edmunds {c)^ therefore, are wholly inapplicable. Gunnis v. 
Erhart was the case of an auction of land, stated to be free from 
all incumbrances. Evidence was offered of a parol declaration 
by the auctioneer, that the premises were subject to a rent of 
1 7/. per annum. That affected the terras of the contract, not 
its application. Pcmell v. Edmunds was the case of a sale of 
timber, described as growing in a particular close. Evidence 
was offered for the Defendant, that the auctioneer warranted 
that it should amount to a particular quantity; the effect of that 
evidence was to vary the contract, not to show the relation in 
which the contracting party stood with another. As to the 
effect of the evidence, Addison v. Gandassequi{a)f and Paterson 
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V. Ganda$sequt{a\ are cases favourable to the PlaintilF. In 
Paterson v. Gandassequi^ a new trial was granted because the 
question had not been put clearly enough to the jury, whether 
credit had been given to Lairazabal to the exclusion of Gandas^ 
sequij or had been given to Gandassequi. Certainly in Addison 
V. Gandassequi the verdict was the other way,; but the special 
circumstances of the case required it, and were so strong, that 
it was impossible to avoid that conclusion. Addison debited 
LarrazabaL That is not so here. Larrazabal debited Gandas^- 
sequL Not so here ; for Reed did not debit the Defendant. 
Larrazabal applied for the further credit. It was refused, 
because, the Plaintiff had already credited Larrazabal so much. 
The goods were insured by LdWazabal and Co. in their own 
name, and one of the partners of Larrazabal said it was a pur- 
chase on their own account. But the Plaintiff calls in aid the 
principle of that case, as strong for him, that it was a question 
for the jury. Here Reed declares, that he wants goods for the 
Defendant: he introduces the Defendant to Wilkins: the De- 
fendant goes to look at the goods : it does not appear that Reed 
ever did. On the second day after the sale, Wilkins brings the 
contract to Reed^s counting-house ; the Defendant is there, and 
observes, You brokers are in a great hurry to deliver in your 
contracts.” The Defendant goes and superintends the weigh- 
ing. The Defendant directs the goods to be delivered at the 
Kennet wharf. It was the Defendant who inquired about the 
terms of payment. These goods were not to go into the account 
between Reed and the Defendant, which then subsisted ; why ? 
Because it was a transaction betweerx Wilkins and the Defend- 
ant,- Reed acting merely as broker ; but if Reed was to sell them 
to the Defendant, they ought to have gone into that account. 
As to the evidence in favour of the Defendant, the invoice is 
certainly evidence, as far as it goes. The invoice and bought 
note are both made out in the name of Reed^ thb broker, as is 
often the case, though the principal is known. So was it in 
Paterson v. Gandassequi^ where the invoice was in LarrazahaVs 
name : and had that circumstance been decisive, the Court of 
King’s Bench would never have sent the cause to another in- 
quiry. Reed never interfered at all after the beginning: the 
Defendant went and inspected and selected the goods to the end, 
and Wilkins was sa satisfied that Reed was only the Defendant’s 


(a) 15 East, 65. 


broker, 
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broker, that he gave him up the brokerage, which he was to 1817. 

have had. The bills given were to be taken up, and the goods — - 

paid for another way: the first payment was not made by the Wilson 

bills on the Defendant destined to be given. It is said the Hart. 

Plaintiffs have, by drawing on Heed, abandoned their claim on 
the Defendant; that was only a secondary accommodation ; when 
explained, it leaves the matter as it was before. Jteed bought 
the goods, as Willems says, expressly for the Defendant, and 
the Defendant communicated his own time of payment. The 
credit, too, of JReedl^ testimony was much shaken. At first he 
said he had never been a factor, but w'as reminded that he had. 

2dly, that he had no authority to give the Defendant’s bills, 
when it was written at the bottom of the bought note, “ to be 
paid for in W. Harfs bills,” \vhich the Defendant must neces- 
sarily have seen w'hen the bought note was put into his hands, 
and would have inquired into it, if he had not approved it. 

Even if the credit had been given to Reed, yet if it was a con- [ SOI ] 
trivance of Reed and the Defendant to get possession of the 
goods, that Reed might transfer them to the Defendant in dis- 
charge of a debt due from Reed to the Defendant, it was such a 
fraud that it could not stand. Reed said in his evidence, “ I 
owed the Defendant money : being pressed, I told him, I 
thought I could get credit for \/ools.” The evidence is all one 
w’ay. The instruments are consistent. The only repugnance is 
in Reed^s evidence, which was inconsistent with the documents. 

No injustice is done, and the rule ought to be discharged. 

Rest and Vaughan, Serjts., in support of the rule. This is 
only a bargain between the Plaintiff and Reed, not between the 
Plaintiff and the Defendant. It is not denied that fraud can be 
proved by parol, to vacate a deed or agreement. Evidence 
may be admitted to destroy an instrument altogether, but not to 
take out a material clause and insert another : no evidence was 
given at the trial, that Reed is a broker, nor was he such. A 
broker is a known legal public officer, governed by statute : he 
enters into contracts as broker, and it is known that he is such, 
and those who deal with him are to find out who his principals 
are: he cannot act as principal without vfolating his oath. In 
all sales to a broker, it is always taken for granted, that there is 
an unknowm principal; but here Reed contracts as principal, 
and parol evidence cannot substitute for him another principal ; 
and it is not competent to Wilkins, after he has written that he 
has sold to Reed, to say he has sold to the Defendant. The 

VoL. VII. U mention 
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mention in the bought note of the Defendant’s bills to pay for 
goods bought on Reed^s account, makes it clear that Reed is the 
principal, and that the Defendant is to be brought in as a col- 
lateral security. If * so, the Defendant cannot be made respon- 
.sible in this form of action. If this were an action against the 
Defendants for the price, and they set up the statute of frauds 
as a defence, would not the invoice of the goods to Reed be con- 
clusive that the Defendants were only collateral securities ? The 
cases of Addison v. Gandassequi ^.wA Paterson v. Gandassequi are 
in point with the Defendant. If Ixecd^ whether broker or not, 
had bought these goods, and the Defendant had not been 
known in the transaction, and it had afterwards appeared that 
Reed was dealing as agent for the Defendant, then the De- 
fendant would have been chargeable, but the Defendant being 
known and seen, it must be taken that the goods were sold, not 
on the credit of the Defendant, who attends, and is seen through- 
out, but of Reed, No answer can be given to the question put 
by the Court, how came Reed^% name to be inserted in the 
bought note ? knew that he intended to sell to the De- 

fendant, he therefore knew that he should be able to pay with 
the Defendant’s bills, who, he knew, would pay in bills. The 
statute of frauds requires this contract shall be in writing. If 
you may substitute another parol contract for it, the ellect of the 
statute is at an end. It is clear that the Plaintiffs had recently 
sold goods to Reed^ and therefore it is probable that he sold 
these also, inasmuch as both are in one invoice made out by 
Clarke to Reed, Wilkins does not say he sold to the Defendant : 
he admitted Reed^% credit was good to a certain extent, but he 
pretended it was not good to the value of these goods. It was 
a question for the jury, whether to believe Reed or Wilkim, 
Reed swears he had no authority from the Defendant to pledge 
his credit ; and if he did it without authority, the Defendant 
would not be bound. Reed, did not become embarrassed till the 
February following. The Defendant applies to Reed generally, 
to know if Reed can buy any wools, not directing him to any 
person in particular, but promising that if he can, he the De- 
fendant will give per lb.; and Wilkins^ who had no 

sympathy with the Defendant, remits to Reed his brokerage, be- 
cause Reed*s profit on the goods was so small. There cannot 
be two principals. There may be a principal and a guarantee. 
The written documents, according to the opinion of the Chief 
Jiistice, h^re deserve the more credit, because all the facts are 

known 
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known to all the parties. Fraud is, where part of the matter is 
secret. 

Dallas, J. We are not called on to decide in this case, whether 
the verdict of the jury be right or wrong, but whether it be so clearly 
wrong that a new trial ought to be had. The case was left to the 
jury by my Lord Chief Justice upon a question of fraud, and the 
jury have, on tlie whole, drawn a conclusion, that this was a con- 
trivance between the Defendant and Reed for the purpose I have 
mentioned; and this was legitimately a question for the jury. 
They have believed WilJdns^ and disbelieved Reed^ and if I 
draw the attention of the Court to the evidence of Reed ; much 
of it agrees with the evidence of Wilkins. Reed, first goes to 
Wilkins without Hai% and the representations he then made, if 
Hart had not appeared, would not have bound Hart ; but Hart 
himself goes, bargains with Wilkins for the goods, sees them 
weighed, and they are delivered to Hart ; and therefore this 
does appear to be a direct contrivance between Reed and Hart^ 
to get these goods in extinction of Reed's debt to Hart. When 
Hart enquires about the weight and quantity, and has the final 
delivery, can any one doubt that thi^ confirms Wilkins's state- 
ment, that Hart was the principal, and Reed only the agent? 
In Kemble v. Atkins^ the struggle was, whether the bought note 
should prevail, in which was the name of Kemble, That case was 
precisely similar to the present; but I do not put the decision upon 
that case, or upon any other case ; but, on the facts, I think this 
is a contract made by Reedj as agent of Hart and Co., and 
though it is not necessary to decide on that point, I think the 
verdict was right. 

Park, J. It is the constant course to show by parol evidence, 
'whether a contracting party is agent or principal. This evi- 
dence was properly admitted. The next question is, upon the 
eflect of the evidence. The question is, whether the verdict is 
against the whole evidence in the cause, or against the weight of 
the evidence in the cause. This is a case in which the very 
written documents themselves are impeached, on the ground of 
the transactions betw^een the parties; and therefore the diffi- 
culty is not answered by putting them on the side of one wit- 
ness 'against another witness. This does appear to be a juggle 
between the two parties, to defraud the Plaintiffs, and therefore 
there ought not to be a new trial. 

Burrough, j. My Lord Chief Justice properly admitted 
the evidence, and properly left the case to the jury. I can 
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fiild no fault with the verdict of the jury, and the rule ought 
to be 

Discharged. 


Wheelwright «?. Jutting, Bail of Fles. 

J/^AUGHAN^ Serjt., had on a former day obtained a rule 

. nisi to stay proceedings in this cause against the bail ; one 
ground whereof was alleged in the rule to be, that all claims 
which the Plaintiff had *on the Defendant by reason of the 
recognizance stated in the declaration, had been satisfied in an 
action brought by the Plaintifis in the Court of King’s Bench 
against E. J. Simmons^ the other bail, with costs, but this 
ground he afterwards abandoned, the sum paid by Simmons not 
satisfying the extent of the liability of the bail according to the 
practice of this Court. The Plaintiff had arrested the Defend- 
ant, and in his affidavit to hold to bail, he had not stated that 
the Defendant was indebted to him on any other cause of action 
than on a bill of exchange. In his declaration he added a count 
for goods sold and delivered, he obtained judgement by default, 
and, upon the execution of a writ of inquiry, he recovered for 
the goods sold, which were, in truth, the consideration of the 
bill, and he gave no evidence on his count on the bill. And 
Vaughan contended, that the Plaintiff’, having failed in the 
original action to prove that debt, tor which alone the bail had 
become responsible, could not transfer the liability of the bail, 
to cover another deb?, for which they had never engagetl them- 
selves, merely by combining other causes of action in the decla- 
ration against the principal. He cited Caswell v. Coare (a), to 
show that this Court had recognized the principle. 

Best^ Serjt,, showed cause. He referred to Dahl v, Johnson (6). 
Caswell V. Coa?'e is very distinguishable. 

Vaughan supported bis rule. 

Dallas, J. When we look to what is technical, we find no 
difference of opinion in the officers, or in the Court : when we 
look to the books of practice, the text is positive : when we look 
to the reason of the thing, it is, that if bail are told there is a 
debt of 167^. due on a bill of exchange, they shall not be liable 


{a) Ante, 


{ b ) 1 Bos . Pull . 205. 


for 
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for goods sold and delivered. The bail ought to know the 
extent of their responsibility, else it is a fraud on them. 

Park, J. The case of Dahl v. Johnson has nothing to do 
with the question. I may agree to be bail for a friend on a bill 
of exchange, yet, if he has been extravagant in taking up 
clothes from a taylor, I may say I choose to have nothing to do 
with it. 

Burrough, J. No judge makes an order without having the 
affidavit before him. 

Rule absolute. 


Moruice V, Hurry and Another. 

I^HEPHERDi Solicitor-General, showed cause against a rule The Court will 

to change the venue from London to Lancashire (which 

Vaughan^ had obtained on the usual affidavit that the action upon 

cause of action arose at JAvct'pool)^ on the ground that the strumentj tie” 

action was an action of assumpsit upon a written instrument, not 

. II ^ y being confined 

VIZ. a charter-party, as appeared by the declaration. In to promissory 

burn V. Staines (a), in assumpsit on an award, not under seal, orexch^ngc!** 
this was held a sufficient answer to the like motion. 

Vaughan^ in support of his rule, insisted that the exception 
was confined to actions on bills of exchange and promissory 
notes. 

But the Court discharged the rule. 

(i/) ‘2 hos, ^ Pull, 555. 
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Anonymous. 

J^ULLOCK^ Serjt, moved for security for costs from one of 
several Plaintifts, who resided in America^ the others re- 
siding here. Vaughan, Serjt., contra, cited Mac Connell v. 
Johnstone (a). 

Dallas, J. When the Defendant has one Plaintiff resident 
here, who is liable for the costs, it is not necessary to compel 
security from the non-resident Plaintiff, who, at all events, 
furnishes an additional resort. 

Rule refused. 

(a) 1 Mast, 431. 
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Paktridgk V. Fraser and Another. 

(JOPLEY, Serjt .5 moved to set aside a judgement^ entered up 
in pursuance of a joint warrant of attorney, defeazanced for 
payment on 3 1st December^ of 740/. and interest, but which had 
been given upon the terms expressed in a letter from the Plain- 
tiff* to the Defendants, that the money should be paid by instal- 
ments, of which the first had not become payable at the time of 
the execution, and that the Plaintiff was not to proceed hostilcly 
against the parties, unless he conceived there was danger of 
their failure; and the plaintiff* had stated to the Defendant 
Frase7\ that he did not apprehend danger from him, but that 
he did ^from the other Defendant, and therefore he entered u|) 
execution against both. He moved upon two grounds, first, 
that the agreement contained in the letter was the real del'ca- 
zance, which was neither “ written on the same paper or parch- 
ment on which the warrant of attorney was written, nor was any 
memorandum in writing made on such warrant, containing 
the substance and effect of sucli defeazance,” pursuant to the 
rule of this court (^k). Morell v. Duhost and So7inerat [h). Mans- 
Jield, C. J., was thejre of opinion, that the meaning of the rule 
was the same as the intent of a part of the annuity act, that it 
might appear upon what terms the judgement should bo entered 
up, and execution taken out ; and tliat it was a clear and gross 
irregularity. 

But The Court said, that they had held in the last term, that 
the circumstance of a defeazance not being indorsed on a war- 
rant of attorney was a cause of censure on the attorney who 
prepared it, but constituted no ground of avoiding the warrant 
of attorney, or the judgement entered thereupon, and refused 
to grant upon that point even a rule nisi. They also referred 
to Shaw V. Evans (e), decided in the Court of King’s Bench. 

Upon looking at which case, Copley said, that he abandoned 
the first point, but he renewed his application, upon the ground 
that the judgement on the warrant of attorney had been entered 
up against good faith. * 

Dallas, J. The other Defendant failing, the Plaintiff’s se- 
curity is lessened ; and therefore the Plaintiff may proceed 
against the Defendant who ^lakes this application. 

Rule refused. 

(a) Srgula gencralis, Mich. Term, 43 Geo. 3., 3 Bos. X Pull. 310. 

(i) Jnle, III. 235. (e) 14 £asi, 576. 

Ritchie 
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Ritchie v. Bowsfield. 

was an action brought against the master of a ship for 
running down the Plaintiff’s vessel. Upon the trial of the 
cause at Westminster^, at the sittings after Michachnas term 1816, 
before Gibbs, C. J., it appeared that the damage was done in the 
T/iames, at a time when the Defendant’s vessel had a pilot on 
board, as required by the new pilot act {a), and the Plaintiff’s 
had none, and it was doubtful on the evidence in which of the 
two ships the misconduct was, but no evidence was given of any 
interference by the Defendant with the pilot’s management of 
his sliip. The jury found a verdict for the Plaintiff with con- 
siderable damages. 

Best, Scijt., in this term moved for a new trial, upon the 
ground that inasmuch as the Defendant had complied with the 
requisitions of the act, the verdict in point of law ought to be 
for the Defendant, for that the only action (if any, seeing that 
the presumption of misconduct w^as against the Plaintiff^ who 
had no pilot on board) which could have been maintaijied in 
this case, would have been against the pilot. He admitted that 
he was not aware of the act at the lime of the trial, and there- 
fore did not then make the objection, but where the law wtiU to 
the merits. It was competent now to ’'^raise the objection, as had 
been done in Gill v. Dtmlop {h) ,* and this point had succeeded 
in Ijcnnct v. Moita (c). There w’as a wide difference between 
applying to the Court on a fact not proved, and founding an 
applicaiion on a consequence of law resulting on a fact proved. 
The Court granted a rule nisi, 

Lc71s and HullocJc, Serjts., showed cause. This act is quite 
misconceived when it is applied to the case of one ship running 
down another. The SOtli section is confined to damages that 
arise to the cargo of the same ship, not to the case of an action 
brought by the owners of one ship against the owners of another 
ship. The words ‘‘ loss or damage” for which the master of 
a ship is not to be answ'erable, are, like the loss or damage 

(«) 52 Ceo, 3, c\ 39, 11. 

{h) Ante^ 193. Gill y, l)u7ilop. In that case, upon the first trial, Lens, SerjL, 
was understood by Gibbs, C. J., to have referred to the stat. 45 Geo, 3. only, winch, 
without the aid of the statute 42 Geo, 3., would not have legalized a lirUish adven- 
ture in a Voriuguese bottom, within the limits of the SW/A Sva Company. 

(r) Ante, 258. 
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which by the next clause he is not prevented from recovering, 
“ loss or damage upon any contract of insurance or other 
contract reiatiiig to tlie ship or vessel, or any cargo on board 
the same.” And to put the matter out of all doubt, s, SU 
expressly provides, that the act “ shall not extend to deprive 
any persons of any remedy by civil action against pilots or other 
persons, whicli they ndght have had if that act had not been 
passed.” It was clear, that if this act had not passed, the 
j)resent action would have lain. The preceding sections, 26, 
27j 28, and 205 must also be read together, .and then it will 
be plain that the 30th section does not apply to this case. 

Best^ in support of his rule, was stopped by the Court. 

Dallas, J. The thirtieth section of the statute seems to me 
emphatically to apply to this case more than to any other; for 
the steering of the ship is the act of the pilot, and it is in the 
steerage of the sliip, that the other is run down. There is no- 
thing in the objection. 

Park, J. Is not the running down of one ship by another a 
loss or damage? I can hardly conceive a case, in which the 
act of the pilot’s steering a ship can injure the goods on board 
the same ship. 

The Court upon other grounds indulged the Plaintiffs with a 
rule absolute for a new trial on payment of costs. 


Sparks v. Spink. 

p^AUGHAN, Serjt., had obtained a rule nisi to set aside the 
service of a writ for irregularity, and to discharge the De-^ 
fendant out of custody, upon the ground that he was arrested 
within the verge of the palace. 

He now attempted to support his rule. 

Park, J. If those who have jurisdiction are injured, it is 
for them to complain.' 

Burrouoh, j. It has been decided twenty years ago, upon 
golem n argument, and in many cases since, that the circumstances 
^ord no ground of discharge. 

Rule discharged with costs. 

Hicklino 
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Hickling and Another v. Haudey. 

npiIE Plaintiff declared on a bill of exchange, drawn by the 
Defendant on Broim for non-acceptance, and for goods 
sold and delivered. Upon the trial of the cause at Guildhall^ 
at the sittings after Michaelmas term, 1816, before Gibbs^ C. J., 
the Plaintiff went upon, and proved, his case for goods sold and 
delivered, which were oranges sent from St, MichaeVs to London ^ 
but his witness, on cross-examination, admitted that the Defend- 
ant had remitted to the Plaintiff from St. MickaeVs a bill 
drawn on Brown^ in London^ for the amount ; but that Brown 
had said he would not accept it, because the goods were not 
packed according to order; but that the Defendant- afterwards 
said, that the goods were properly packed and approved, and if 
the Plaintiff would again present the bill. Brown would accept 
it. The witness could not prove that the bill had been regular- 
ly presented to Brown for acceptance, and refused, cither on the 
first occasion, or subsequently, but he produced the bill, from 
the Plaintiff’s custody, unaccepted. For the Defendant it was 
objected, that before the Plaintiff could recover the pvice of the 
goods sold, he must account for the bill (by receiving which 
the debt had primd facie been extinguished) with the same pre- 
cision as if this were an action on the bill ; and Hebden v. 
Hartsmk (a) was cited, where Lord Kenyon^ C. J., held, that if 
bills are given, they must be presumed to be paid, unless the 
contrary be shown. Gibbs^ C. J., recollecting the case of Bishop 
V. Bowe (6), reserved the point, but did not promise a rule nisi^ 
and the jury found a verdict for the Plaintiff. 

Bestj Serjt., had in this term obtained a rule nisi to set aside 
the verdict, and enter a nonsuit, against which 

Copley^ Serjt., now showed cause. 

Best^ in support of his rule, urged, that the statute of Ann 
(c) positively enacts, “ if any person accepts any bill for, or in 
satisfaction of any former debt, the same shall be esteemed com- 
plete payment of such debt, if the person*doth not take his due 
course to obtain payment thereof.” And though this statute 
applies only to inland bills, yet, as it was passed for the pur- 
pose of putting them on the same footing as foreign bills, it is 
evidence what the law is with relation to foreign bills. In Steads 

(a) 4 Eip. 46. (A) 3 Maulc if Selit\ 362. (r) 3 A* 4 A»»y c. 9. j. 7. 
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man v. Gooch (a), Lord Kenyon^ C. J., expressly held, in an ac- 
tion for goods sold and delivered, that it was incumbent on the 
Plaintiff, who had taken three promissory notes for the amount 
of his debt, to show that the bills were in default. Even the 
Defendant’s admission that the bill had not been accepted, 
would not do away the want of protest. If the Plaintiff* did 
not choose to carry the bill a second time for acceptance, and to 
receive that as payment, he should have returned k. 

Dallas, J. In Mtissen v. Price (J), it was held, that if the 
Plaintiff* take a bill in payment, which turns out to be unavail- 
ing, he may immediately recur to, and proceed on his original 
demand. No case is necessary to prove, that if a bill be ex- 
hibited to the person who gave it, and he admits it is not ac- 
cepted, it is not incumbent on the holder to present it for ac- 
ceptance again. All the Defendant’s argument would have 
arisen, if the Plaintiff* had taken the bill for acceptance the se- 
cond time ; but the Court are unanimous, that the Defendant 
having the goods, as soon as the drawee refused for a moment 
to accept, the right of action was well vested. As to the last 
point, that the Plaintiff’ ought to have returned the bill, the De- 
fendant never moved on that ground, but there is nothing in iU 

Rule discharged. 


(«) 1 4. 


(6) 4 Easf, 147. 


Feb. 7. 


Levy v. Lord Heuueut. 


whereby the Defendant, in consideration of the ten several 
sums of 500/. (making together the sum of 5000/.) to be paid 
to him by the Plaintiff* in manner thereinafter mentioned, agreed 


The Defendant rTTHE Plaintiff* declared on an agreement between the v)arties, 

agreed, in con- i 

sideratioD of 
ten sums, of 
500/. each, to 
seal, on or be- 
fore 18th Sep^ 

Umber y ten 

poit obit bonds and warrants of attorney to confess judgement, to be in such form, and to contain 
such clauses, as the Plaintitif’s counsel should advise or reciuirc ; and the PlainiilT agi'eed that he 
would, on receiving the bonds and warrants of attorney duly executed, pay the Defendant ten sums of 
500/. And in case the Plaintiil' should not find it convenient on 1 8th September to pay those sums, the 
bonds and warrants of attorney sliould, on that day, be delivered by the Defendant to 71 W, as escrows 
to be held until the Plaintiff should pay those sums. In declaring against the Defimdant for not 
oxecutiug the bonds on 18th September , it was, 1st, held sufficient to allege that the Plaintiff’ was ready 
and willing to pay on receiving tlie bonds, and ready to do all things on his part, without averring an 
actual offer to pay, or readiness lo accept the bonds. 

3dly, It was held unnecesary ‘to aver that the Plaintiff’s counsel ixad advised or required a certain 
bond, and notice to the Defendant. 

that 
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that he, the Defcndaut, would, on or before the 18th day of 
Septemher^ at his own costs make, seal, and duly execute and 
deliver to the Defendant ten several bonds or obligations in 
writing, respectively binding himself and his heirs, each in 
4000/., conditioned to be void either in the event of the De- 
fendant dying in the life-time of his father the Earl of Pembroke^ 
or in the event of the Defendant surviving his father, and pay- 
ing the Plaintiff within three calendar months after the Earl's 
decease 2000/., with interest from the time of the Earl's decease, 
and ten several warrants of attorney, to suffer judgement against 
the Defendant in actions of debt upon those bonds for the pe- 
nalties, besides costs, in default of payment of the principal or 
interest, or any part thereof; the bonds and warrants of attor- 
ney to be in such form, and to contain such clauses or agree- 
ments, for the purpose of effectuating the intention of that agree- 
ment, as the Plaintiff's counsel should advise or require. And 
the Plaintiff thereby agreed that he would on or before the 18th 
Stptemha^^ on receiving the bonds and warrants of attorney duly 
executed, pay the Defendant the ten several principal sums of 
500/. (together 5000/.) And it was thereby agreed, that in 
case the PlaintijST should not, on or before the 18th day of SejH 
iember find it convenient to pay the Defendant those ten sums 
of 500/., then the ten several bonds and warrants of attorney, 
duly conditioned, signed, and sealed by the Defendant, should 
on 18th Sepiemher be delivered by the Defendant, at his costs, 
to T, Wright^ as escrows, to be by him held and retained as 
such, until the PlaintiflP should pay the Defendant the said ten 
several sums of 500/., and upon payment of such sums, to be 
delivered to the Plaintiff for his benefit. Provided that in case 
cither the Defendant, or the Earl of Pembroke^ should depart 
this life on or before the 18th September^ that agreement should 
be void. And after averring mutual promises for performance, 
the Plaintift* alleged that the Earl was still living, and that al- 
though he, the Plaintiff, was afterwards, on the 18th September^ 
ready and willing to pay the Defendant, on receiving the bonds 
and warrants of attorney in the agreement ;iientioned, duly exe- 
cuted as therein mentioned, the ten several principal sums of 
.500/. (together 5000/.) whereof the Defendant had due notice ; 
and although the Plaintiff had always from the time of making 
the agreement hitherto been ready and willing to perform, fulfil, 
and keep all things therein contained on his part, whereof the 
Defendant had notice, yet the Defendant did not, nor would, al- 
though 
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though requested) at his costs mak^) seal) and duly execute) and 
deliver to the Plaintiff either before or on 18th September ^ or at 
any time since, the ten several bonds or obligations, or the ten 
warrants of attorney in the agreement mentioned, but refused 
so to do, contrary to the agreement, and the Defendant’s pro- 
mise; and afterwards, on 5th October^ discharged the Plaintiff 
from any further performance of the agreement, or any thing 
therein contained on his part, and to be performed and fulfilled, 
contrary to the effect pf the agreement, and of the Defendant’s 
promise. The Plaintiff in his second count stated the agree- 
ment in the same terms as in the first count, and averred mu- 
tual promises between the Plaintiff and Defendant ; and that 
the Earl of Pembroke was still living ; and that although he, the 
Plaintiff, did not pay the Defendant these ten several sums of 
5001, on or before 18th September ^ and although the Defendant 
was afterwards, on 18th September^ requested by the Plaintiff so 
to do, yet the Defendant did not at his own costs or otherwise, 
on 1 8th September^ nor at any time since, deliver the ten several 
bonds and ten warrants of attorney so respectively duly condi- 
tioned, and signed, and sealed by the Defendant, to T, Wright^ 
to be retained by him as escrows, for the purpose in the agree- 
ment mentioned, but omitted so to do, although the Plaintiff 
was afterwards, on 2d October^ ready and willing to pay to the 
Defendant the ten several sums of 5001. (together 50001.% where- 
of the Defendant had notice, contrary to the effect of the agrees 
ment, whereby the Plaintiff had not only lost the benefit of the 
bonds and warrants of attorney, but had also been necessarily 
put to great expenses in and about the preparing himself to the 
due performance of the agreement on his part, and in andjabout 
the endeavouring to complete the same with the Defendant. 
The Plaintiff averred in his third count, that a contract had 
been entered into between the Defendai\|: and the Plaintiff for 
the purchase by the Plaintiff at and for the price or sum of 
^000/., of divers, to wit, ten several post-obit bonds, and ten 
several warrants of attorney, conditioned for the payment col- 
lectively of 20,000L ^ within three calendar months after the de- 
cease of the E^rl of Pemh'oke^ with interest from the time of 
the Earl’s death, and to be void in case the Earl should survive 
the Defendant ; and that by the contract it was (amongst other 
things) agreed, that the Defendant should at his own costs 
make, seal, and duly execute and deliver to the Plaintiff such 
bonds and warrants of attorney, and thereupon afterwards, on 

Cd October 



IN THE FiFTY-SEVENTH YeAR OF GEORGE IIL 

October^ in ''consideration of the premises, and that he the 
Plaintiff, at the Defendant’s request, would' procure the bonds 
and warrants of attorney to be prepared, and made ready for 
execution, the Defendant undertook to pay the Plaintiff as much 
money as the costs of preparing and making such bonds and 
warrants of attorney should amount to, whenever after the same 
should be prepared, and he the Defendant should be thereunto 
requested. And he averred that he, confiding in that promise, 
afterwards procured the said bonds and warrants of attorney 
to be prepared and made ready for execution, and that the costs 
of so making and preparing the same amounted to a large sum, 
whereof the Defendant had notice and was requested by the 
Plaintiff* to pay, but refused. The Defendant demurred, and 
the Plaintiff joined in demuiTer. 

Blo^set^ Serjt., for the demurrer, argued that the nature of 
the contract was such, that the Defendant was to receive the 
money before he executed the securities, and therefore the first 
count was bad, because the Plaintiff did not show that he was 
ready, and offered to pay the money, and to accept the De- 
fendant’s securities, which in Morton v. Lamb {a) was held ne- 
cessary. In Ilawson v. Johnson (i), on the precedent of which 
all the succeeding cases had been decided, the Plaintiff averred 
not only a readiness to receive the malt, and pay for it, but an 
actual lender to accept the malt. Feeling, however, that the 
inclination of the Court was strongly adverse to him on this 
point, he abandoned it; but urged, that the declaration was 
defective, because it did not show that the Plaintiff’s counsel 
had advised or required a bond in any particular form ; the 
Defendant was not bound to execute any bond or warrant of 
attorney, but such as the Plaintiff’s counsel advised and re- 
quired. They were to furnish the Defendant with the form 
which they reqiii red. In I Ro, Ab* Condition, there are many 
authorities to this effect. If I am bound to enfeoff* such man as 
the obligee shall name, he is bound to name the feoffee. 

Best, Serjt., who was to have argued in support of the de- 
claration, was relieved by the Court. 

Dallas, J., In Wilks v. Atkinson (c), Gibbs, C. J., held it 
too clear to bear a question, that an averment that the Plaintiff 
was ready and willing to accept and pay for the oil, without 
averring an offer, was good; and that no evidence, either of 
an offer or readiness was necessary. This is a contract of a most 

(fi) *7 Term /?/»/». 125. {h) 1 East, 203. (r) 1 Marsh, 412. 
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idimoral tendency, and we ^should be very glad to help the De^ 
fendant against it if we could : but we cannot. The Defendant 
had better withdraw his demurrer, and try what damages a jury 
will give. 

Burrough, J. As to the last point, the meaning of the 
condition is, that if the Defendant were to present such bonds 
as the PlaintifTs counsel disapproved, the Defendant must alter 
them, but the Plaintiff was not bound to consult any counsel. 
This is a most immoral contract. 


Brown v. Mjlner and Another. 

rpHHIS was an action of indchiLalus asmmpsit “ for wages and 
reward due and payable from tlie Defendants, as owners 
of a certain ship, to the Plaintiff, as master thereoti on their 
retainer, for a long time before then elapsed.^’ The Defendants 
pleaded the general issue and the statute of limitations. The 
cause was tried at a sittings at Guildhall^ in this term, when it 
was proved that the Defendants were owners of the ship 
William and Mary, wherein the Plaintiff, in 1800, went as 
master, on a voyage to Russia^ where he was detained under 
an embargo for six months ; and a reasonable sum for his wages 
was ten guineas per month. It was proved that the William 
and Mary had since been seen in England^ but it did not ap- 
pear when she returned, nor how she loaded. No distinct 
evidence was given, that the Plaintiff came home in her as 
master, nor that any freight on that voyage was earned or re- 
ceived. The Plaintiff proved, that one of the owners had, in 
1813, acknowledged the receipt of a letter from the Plaintiff 
stating that 62^. 6s. was due to him for five months and 28 days^ 
service, at 10 guineas month, and had answered, that what 
was the Plaintiff’s due would be paid. The same owner, in a 
second letter, profeked ignorance of the business, and referred 
the Plaintiff to her solicitor, adding that “ as the other parties 
were not willing to pay, she could not think of doing it her- 
self.” Hidlock^ Serjt., for the Defendant, objected, that there 
was no evidence of any freight being earned ; but the learned 
Judge who tried the cause thought that there was evidence to 

go 
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go to the jury, and directed them that they must form their 
opinion upon these letters, in which the Plaintiff noticed that 
62/. 6s. wages was due to him, and the Defendant did not, in 
her answer, deny the fact, or the service, nor rest her exemp- 
tion on the circumstance that no freight had been earned. In 
the case of Beale v. Thompson {a\ which was a similar action 
for wages during the ship’s detention, the point did not arise, 
for it appears by the report, that the ship, which went out in 
ballast, made freight on her homeward voyage. The learned 
Judge refused to reserve the point, the action being for so small 
a demand, and the jury found a verdict for the Plaintift*. 

Hullock^ Serjt., had obtained a rule nisi to set aside the ver- 
dict, and have a new trial, against which 

Bcsty Serjt., showed cause. He insisted that there was suffi- 
cient evidence to go to a jury, that freight had been earned ; 
further, that this was a novel attempt to fix the Plaintiff in an 
action for seaman’s wages, with the onus of proof that the ship 
had earned freight: the practice had been, that the burthen lay 
on the Defendant, to disaffirm the earning of freight. 

Hullock^ in support of his rule, urged, that it was a clear 
point in the law, that to establish a claim to wages, the Plain- 
tiff must cither show a title under a specific contract, or prove 
that freight had been earned. As to the latter point, the letters 
were no evidence that freight had been earned : they proved 
only that the Defendant promised, that if the Plaintiff proved 
a just demand upon her, it should be paid. There never was 
yet in Westminstei' Hall an action tried for seaman’s wages, in 
which the Plaintiff succeeded without proving tliat freight was 
earned and received ; tliat fact appears upon every special case 
and special verdict, and there was an instance«(&) where the 
special case went down again to a jury, to have that £ict/ found 
and inserted. It cannot be necessary for a Defendant to dis- 
affirm that which is an essential part of the Plaintiff’s title. It 
cannot be presumed, that the ship returned with a cargo : iu 
fact, many of the ships detained in Russia by the embargo in 
question, did return in ballast. There was no evidence in the 
cause that the Plaintiff did return in this* ship, and unless he 
fulfilled his whole contract, he was not entitled to recover. In 
the special verdict in Beale v. Thompson (c) these facts are 
stated ; it is expressly found that the seaman did his duty, and 

(a) 4 Basi, 546. (6) Pratt v. Cuff. cit. in Thompson v. Roweroft, 4 Eastf 43. 

(c) 3 Bos. ihiU, 405. 
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that the ship earned freight; no evidence of either of those 
facts is to be found here. Lord Alvanley and Heathy J., both lay 
stress on the circumstance that the ship came to her port of de- 
livery, and earned her freight; and in the Court of King’s 
Bench, in error, Lord Ellenhoroughi C. J., says (a), The right 
of the mariner to wages, depends first upon the earning of 
freight by bis owner in that voyage for which he was hired ; 
and his lordship dwells much on die freight ; and then says the 
only remaining question necessary to be decided, in order to 
perfect his claim to have his wages paid out of that fund, is, 
has his service under his articles been duly performed by him ? 
That case shows that there must be evidence that freight was 
earned on the specific voyage. Nevertheless, in that declara- 
tion, as in this, there was no averment that freight was earned. 
This is indehiiatm assuvi^mt for wages, to establish that claim 
by proof, the Plaintiff must show those facts which establish 
his title towages. It is a complex proposition, that the De- 
fendant is indebted ; it comprehends the fact of the creation of 
the fund, whence the wages are to come. So, in an action for 
work and labour, the Plaintiff must show all those things 
whence the claim for payment may be established. The ques- 
tion whether freight be earned or not, would not depend on tlie 
balance of accounts after the voyage; the loss incurred by the 
voyage of many of those ships which were detained by that 
Russian embargo exceeded the whole value of the ship, though 
they earned full freight; yet they were held liable to pay the 
master’s and mariner’s wages. The judgement of La-vorence^ J., 
in the case of Pratt v. cited in Thompson v. Rowcrqft (Jb) is 
strongly favourable to the Defendant. That was an action for 
a captain’s wages. A special case reserved, stated that the ship, 
after being released from detention by the Dutchj procured and 
brought to London a cargo of butter ; it would be thought, that 
this circumstance, being found, furnislied an irresistible pre- 
sumption that freight had been earned, but, upon the sugges- 
tion of Lawence^ J., the case was sent down again to have that 
fact inserted. Hullock urged, that he had so little conceived 
that there was any evidence here from which the jury w^ere to 
infer that freight had been earned, that he did not address the 
jury on the presumption, as he otherwise would have done, but 
merely made the objection in point of law. 


(fl) Beale v. Thompsorty 4 Easty 502. (^) 4 Easty 43, 

Dallas, 
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Datxas, J. Since the declaration iu similar actions does not 1817. 

aver the earning of freight, it is a strong indication that it is — — — 

» * 4 Brown 

not necesfiary for the Plaintiff to prove it ; for a Plaintiff is en- v;. 

titled to recover upon proof of the facts stated in a sufficient Milner. 

declaration. In the declaration in Beale v. ThompsoUj tliere is 

no averment of the sort; none of the cases cited appear to me 

at all to touch this case. 

Park, J. We all think there was evidence to go to the jury, 
but we grant a new trial, upon the terms that the Defendants 
shall not deny the ownershij) of the vessel, nor set up the statute 
of limitations, and we do it on the ground that the Defendants^ 
counsel did not address the jury. 

Bur ROUGH, J. The only question is, wliethcr the proof of 
freight being earned is part of the Plaintiff^s, or the De- 
fendants’, case. Assumj^sit would not lie for wages, without a 
special averment that freight had been earned, if the doctrine 
contended for were correct. For, if the law W'as imperative on 
the Plaintiff to make this the ground and foundation of his 
claim, it would be necessary for him to aver it as a condition 
precedent. And it is a fact of such a nature, that a mariner 
cannot easily get access *to the knowledge or the proof of it, 
whereas it all lies within the knowledge of the owner, and it 
therefore is more reasonable that the proof should rest with 
him. 

21ie Court pronounced that the rule should be made absolute [ 324i ] 
upon the terms above mentioned, the costs abiding the event; 

But, on this day, the Court said, that on consulting Lord 
Bllenhoroiigli^ and the otlier judges of the Court of King’s 
Bench, they were all clearly of opinion : that proof of the non- 
payment of freight was part of the Defendants’ case, and that 
proof of the payment of it was not a part of the Plaintiff’s case. 

They therefore thought the rule had better be 

Dibcliargcd. 
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for S50Z. The same persons became bail for both the De- 
fendants, and they justi^d by affidavit ; in the affidavit made 
in each action, tliey swore they were worth 500/., after pay- 
ment of all tlieir just debts. Blosset^ Serjt., objected to their 
justification, upon the ground that the sum was insufficient, the 
double of the aggregate amount of the sums sworn to in the 
two actions, being 1060/., and his client conceived that both 
the affidavits spoke simultaneously, and referred to one and the 
same sum of 500/. onlvj and to one and the same amount of 
the debts of the bail. He cited Field v. Wairvwright (a), \vhere 
the same persons becoming bail in four actions, the Court re- 
quired them in each of the actions to swear to the possession 
of property to the amount of double the aggregate of the sums 
sworn to in the four actions, that is, eight times the single debt. 

Vaughan^ Serjt., who had moved that the bail might justify, 
answered first, that the objection came too late, for that it 
ought to have been made at the time of swearing the affidavit. 
Secondly, that two affidavits cannot be made simultaneously, 
but must necessarily be sworn successively; and that each 
affidavit speaks of the property that the bail possessed, and of 
the debts and engagements that they w’cre liable to, at the 
moment w^hen tliey swore that affidavit. The objection sup- 
posed, either that the affidavits were untrue, of which there 
was no evidence, or that it was legally or physically impossible 
that a person who at any time swore he was worth 500/. should 
possess 500/. more, of wdiich he made no mention. But bail, 
ill their justification, were not required to swear that the sum 
named was tiie utmost extent of their property, and that they 
had no more, but only to swear to their possession of such a 
sum as would satisfy the exigency of the occasion ; nor wtis it 
required that they should specify the amount of their own debts 
and incumbrances. If these principles were attended to, the 
whole matter became clear, and the affidavits were sufficient. 
When the bail swore the affidavit in the first action, there was 
no reason wliy they might not, as they swore, be each worth 
500/., after payment of all their just debts ; and if so, that 
affidavit was sufficient in the first action. When they swore the 
second affidavit, their debts would certainly be 500/. greater 
than they were a short time before, because they had increased 
them by the amount of their liability fpr 500/. in the first 


(a) 3 Bos. S Ihiil. 59. 


action ; 
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action ; it was nevertheless not legally * or physically impossible, 
nor wholly incredible, that they might still have 500Z. left, 
over and above what would suffice to discharge their debts so 
augmented. The Plaintiff therefore had all that he was entitled Cornfoot. 
to, for the bail thus swore to a separate and distinct unincum- ^ ^ 

bered fund of 500Z. to satisfy their liability in each action, ex- 
clusive of the like fund of 500Z. sworn to in respect of the other 
action. It was impossible that in Field v. Wairmrightj the 
Court could have understood the nature of the application. 

Burrough, J. If a man justifies bail by affidavit, on two 
successive days, in vtwo several actions, it never was yet seen 
that the latter affidavit particularized his liability on the former 
action, more than any other of the debts of the bail. This 
affidavit is in the usual form. 

The Court allowed the justification. 


Austen v. Howard (a), [ 327 ] 

ri^^HE Plaintifl’ declared in debt on bond made by the De- that If 
fendant to the Plaiiitifli sheriff of Stirnjj in 500/., which, lV]jevm.iwn/ 
on oyer, purported to be entered into by C. ihomLey^ the 
Defendant Howard^ and II, Browu^ to H, E, AuUen^ the Plain- juiigei»i.*nt in 
tiff, sheriff’ of Surrey^ and for payment, it was expressed that 
they bound themselves, and every of them by himselfj for the uirn fail to be 
whole, and the heirs, executors, and administrators of them paVty’distrain- 
and every of them, sealed with their seals. The condition, upon 
oyer, was, that if C, Bromley should appear at the next county against the shi^. 
court, and prosecute his action with effect against W, Stanton^ insufficient" 
for taking and unjustly detaining his goods and chattels, therein pledges, the 
enumerated, and should also make return thereot, it return recover against 
thereof should be adjudged, and also should effectually save [y^„®o"e*than^" 
and keep harmless and indemnified the Plaintiff, his deputies, a moiety of the 
bailiffs, and ministers, and every of them^ for, touching, and of 
concerning the replevying and delivery of the said goods; and which the party 
also of^ from, and against all actions, suits, damages, losses, establishes in 

" the replevin- 

suit lo be due, and the costs of that replevin-suit. 

Whether a bond taken by the sheriif upon making replevin, but not in all points conformable lo the 
directions of the statute 11 6. 3. c. 19., be assignable, queen:, ' 

(«) See Austen v. Howard^ ante, VII. 28. 
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costs, and charges, that might arise or happen to him, them^ 
or any of them, in consc(jnence or by means thereof, then that 
obligation to be void. The Defendant pleaded, that JV, Stanton 
had distrained the goods therein mentioned, for rent alleged to 
be due from S. C. Bromley to Stanton^ and the Plaintiff, being 
sheriff^ on complaint by Bromley^ caused deliverance to be made 
to Bromley of the goods so distrained, and on that occasion 
Bromley^ and the Defendant as his surety in that behalf, made 
and executed the said bond, but that the bond was executed by 
the Defendant, and Bromlei/ only, and not by IL Brom therein 
mentioned, or by any other person. To tliis plea there was a 
demurrer, and joinder; and judgement, after argument, was 
given for the Plaintiff; and the Plaintiff; pursuant to the statute, 
assigned the following breaches. That the plaint in the con- 
dition mentioned, afterwards was duly removed at the instance 
of Sta7ito)i from the sheriff’*s court into this court, by writ of 
rccordari facias loqiiclam^ and that in Michaelmas term, 52 G. 3. 
it was adjudged, that Jhwnley sliould take nothing by his plaint, 
and that Stanton should go thereof without day, and have resti- 
tution of the corn, goods, and chattels. That Stanton sued out 
of this court his writ retorno hahendo^ upon which the sheriff* 
returned an eloignment by Bromley^ of which premises Bromley 
liad notice, and was requested by the Plaintiff’ to make a return 
of the corn, &c., according to the condition of the bond: but 
t\mi BromUy did not make a return tliereof ; that, in consequence, 
Stanton^ in Michaelmas term, 53 G. 3., impleaded the Plaintiff* 
in tin's court in a plea of trespass on the case, and in Hilaiy 
term, in the same year, SUmion^ by judgement, recovered 
against the Plaintiff 405/. 1 ]5, for his damages and costs, by 
reason of which premises, and in order to prevent himself from 
being taken in execution for those damages, the Plaintiff was 
not only forced to pay, and afterwards did pay Stanton 405/. 
1 Is., but divers other sums of money, to wit, 200/. about his 
defence, and by reason ot the several last-mentioned premises, 
the Plaintiff* had been and was damnified to the amount of 1000/. 
1 he Plaintiff further suggested, that Bromley did not, although 
requested, make return of the corn, &c., but therein made de- 
fault, by reason whereof the Plaintiff had been obliged to pay 
Stanton 500/. ; and also to expend other 200/., and was thereby 
damnified to that amount. He Sdly suggested, that the said 
plaint was duly removed at the instance of Sianlon into this 

court 
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court by writ of r£’corr7fln facias loquelam^ and that in 
mas term, 52 G. 3., it was adjudged that Stanton should have 
restitution of the said corn, &c. That on 17th Jimc^ in 
52 G. 3., Stanton sued out a writ pro rctorno hahendo^ and the 
then sheriff returned an cloignment by Bromlctj^ of which pre- 
mises Bromley had notice, and was requested by the Plaintiif to 
make a return of the corn, &c., according to the condition, but 
that Bromley did not make a return of the corn, by reason 
whereof the Plaintiff afterwards was obliged to pay to Stanton 
600/., and also incurred 500/. costs. This case was tried belore 
Gibhsy C. J., at the sittings after Michaehnas term, 1816, and 
the jury assessed the Plaintiff’s damages at 430/. lit/, sub- 
ject to the o})inion of the Court upon a case, which, in sub- 
stance, was, that Bromley^ being tenant to the bailiffs and free- 
men oi Kingston^ of certain lands, in respect of which 21 1/. lO.v. 
rexit was in arrear, they, by Stanton^ their bmliff, distrained the 
growing crops upon the lands, thereupon Bromley levied his 
plaint uimn the PlainlifI’, then being sheriff of Surrey^ who took 
from him and the Defendant this bond for 500/., being double 
the value of the goods distrained. The suit in the sl)erifl‘’s 
court was removed into this court by a writ of recordari facias 
loquelam^ and judgement was given in that suit against Bromley^ 
and that the corn, &c. (of which the growing crops consisted) 
should be returned to Stantor^ who thereupon sued out a writ 
pro relorno Jtohendo^ to wdiich the then sheriff returned, that the 
goods had been eloigned by Bromley ; that the latter was called 
upon to return the same, but refused. Stanton then brought his 
action in the Common Pleas against the present Plaii>tilfj aiul 
in his declaration therein, stated that he had, as bailiff of the 
bailiffs and freemen of the town of Kingston-upon-Thames^ dis- 
trained in certain closes the growing crops for 110/. 5s., and in 
certain other closes for 101/. 5s., due from Bromley to the said 
bailiffs and freemen, for rent of certain closes, which Bromley 
then held of the said bailiffs and freemen, by demise thereof 
theretofore to him by them made, rendering rent for the same : 
and according to law detained the said grpwing crops until the 
Plaintiff^ then being sheriff^ upon the complaint of Bromleyy 
under colour of his office of sheriff, caused the corn, &c. to be 
replevied and delivered to Bromley y who at the next county 
court held at G. before J* C., &c. then suitors of the said Court, 
levied his plaint against the then Plaintiff for the taking, &c. 
Ills goods, which plaint afterwards by the King’s writ to the 
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181 7» late sheriff was recorded in this court, by the then Defendant 

Austcru then being sheriff, who returned on that writ the record 

.ixUSTEM ^ 

of the plaint, to wit that at the County court holden, &c., 

Howard. Brortiley had complained of the then Plaintiff Stanton^ of a plea 
of taking and unjustly detaining the said goods, and had found 
pledges, as well for prosecuting, as for returning them, if return 
thereof should be adjudged by law, to wit, the Defendant 
Hansoard and H. Bromi^ as by the writ and return appeared. 
And thereupon afterwards, in Michaelmas term 51 G. 

in this Court, impleaded the then Plaintiff Stanton in the said 
plea, for that he in certain closes took and unjustly detained 
the corn, &c. of Bromley, And thereupon the then Plaintiff 
Stanton^ as bailiff of the bailiffs and freemen of Kingston made 
conusance upon the holding by Bromley of the closes in which, 
&c., for one year and three quarters, as tenant thereof to the 
said bailiffs and freemen, by virtue of two several demises there- 
of to him, under (33/. rent, and 58/. rent, payable quarterly, 
for 110/. Bs, and 101/. IO 5 . rent then due from Bromley to the 
said bailiffs and freemen. And that afterwards, in Michaelmas 
term 52 G. 3., it was considered by this Court that Brovdey 

[ 331 J sliould take nothing by his writ, &c. and that the said then 
Plaintiff Stanton should go thereof. See., and have a return of 
the corn, &c., and thereupon the then Plaintiff Stanton freely 
there in Court remitted to Bromley the damages, &c. and it was 
further considered that the then Plaintiff Stanton should re- 
cover against Bromley 72/. 15s. for his costs of increase, as by 
the record appeared, and thereupon the then Plaintiff Stanton 
afterwards sued out of this Court a writ pro retorno habendo^ to 
which the then sheriff returned an eloignment by Bromley ; that 
the then Defendant Austen^ being such late sheriff, not regard- 
ing the statute, nor the duty of his office, and devising and 
fraudulently intending to deceive and defraud the then Plaintiff 
Stanton^ and to deprive him of his distress and all benefit there- 
oti did not at or before the replevying and the making deliver- 
ance of the said corn, &c. so distrained to Bromley^ take in the 
name of Austen the tjien sheriff from Bromley and two responsi- 
ble persons as sureties, a bond in double the Value of the corn 
so distrained, such value being ascertained by the oath of one 
or more witness or witnesses, not interested in the same corn, 
&c., or the distress, and conditioned for the prosecuting of the 
suit in replevin with effect, and without delay, and for duly re- 
turning the corn, &c., so distrained, in case a return should be 

awarded, 
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awarded, which he ought to have done according to the statute, 
but, on the contrary, wholly neglected so to do ; and the then 
Plaintiff Stanton averred that the corn, &q. had not been return- 
ed to him according to the effect of that writ, nor to the said 
bailiffs and freemen ; nor had the rents, for which the distress 
was so made, been paid ; nor had the judgenicpt been satisfied; 
nor had Bromley the Defendant, Hoivard, IL Brown^ or the 
then Defendant Austen^ or any other person whosoever, answer- 
ed for, or paid to the then Plaintiff iS/nw/ow, as bailiff, or to 
the said bailiffs and freemen, the value of the corn. Sac. so dis- 
trained, by reason of which premises the then Plaintiff’ Stanton 
was wholly deprived of the corn, 8cc., and of the whole benefit of 
the distress and judgement. A second count w'as the same as the 
first, except that the breach of duty imputed to the sheriff’ was, 
that he did not, before and at the time of replevying and de- 
livering of the goods to Bromley j take from him pledges suffi- 
cient as well for the corn, &c. being returned, if a return there- 
of should be adjudged by law, as for the prosecuting of his 
plaint, which he, as such late sheriff^ ought to have done 
according to the statute, and that the Defendant Howard^ and 
H. Brown above mentioned to have been returned by Bromley 
as pledges, were not sufficient or responsible persons to answer 
for the return of the goods, nor the value thereof. The damage 
alleged to result from this breach of duty in the sheriff, was the 
same as in the first count. The third count was like the others, 
except in the charge of the breach of duty; the then Plaintiff’ 
Stanton therein alleged, that the sheriff did not take from 
Bromley^ and two responsible persons, as sureties, a bond for 
double the value of the goods distrained, conditioned for prose- 
cuting the replevin suit with effect, and for returning the goods 
in case a return were adjudged : and the damage resulting from 
this, breach of duty w^as the same as in the two first counts. 
Issue was joined, and the cause w'a;3 tried before Man^cld^ C. J., 
when the jury found a verdict for the Plaintiff^ for 284/. 10s. 
damages, and the Plaintiff Stanton further recovered 121/. Is. 
costs ; and the sum of 405/. 1 Is., being the amount of those 
several' sums, was in fact paid by the present Plaintiff to Stanton. 
The several sums of 110/. 5s. Od;, and 101/. 10s. Od., for wljich 
the distress was originally made, and the sum of 72/. I5s. Od., 
amount to 284/. lOs. Od., the sum for which the jury gave their 
verdict. The present Plaintiff, in defending that action, was 
put to the further expense of 23/. 10s. Od., which sum, together 
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with the 4051. 1 15. Od.^ made the sum of 439/. 1 the sum 

which the Plaintiff in the present action sought to recover ; the 
Dcf ndant contended, that inasmuch as the sheriff became liable 
for these several sums in consequence of his own breach of duty, 
he had no claim against the present Defendant. The Plaintiff, 
on the other hand, contended, that though the action was in 
form against ^t!ic sheriff, for a breach of his duty, yet that 
Stanton was damnified only by tlic goods not being returned, 
pursuant to the condition of the l)ond. The question for the 
opinion of the Court was, first, whether the Plaintiff was en- 
titled to recover any tiling more than nominal damages; and 
secondly, if so, whether he could recover the whole 439/. l6*. 1 \d.<^ 
or what part thereof. 

Lens, Serjt., for the Plaintiff, contended, that althongli tlie 
sheriff had in fact failed in his dtity, by taking only one surety 
instead of two (a), yet, that if tlic return lijul been made, no 
damage would have been thereby occasioned to the landlord, 
and the sheriff’s failure in duly would have been injuria ahsqiic 
damno. It was the Dciendant’s omission to make return, there- 
fore, wliicli occasioned all the ill consequences to the sheriff, 
and he was entitled to recover the wliole 439/. !]<'/.; but if 

not, yet at all events lie was entitled to recover the 284/. 
106*. 0d \ for to that cxient Sta7}ton recoveied in the replevin 
suit, for rent and costs, and if the sheriff had most strictly 
observed liis duty, and taken a bond w’ith two sureties, yet the 
bond being several as well as joint, the present Defendant 
would, without a doubt, have been liable to tliat extent to the 
landlord upon an assignment of his bond ; and although he 
might have had contribution from llroxm afterv/ards, that does 
not diminish his present liability. The Court have decided that 
the bond is valid as between the Defendant and tlie sheriffj al- 
though by the omission to take two sureties, the Defendant* has 
no one to w^hom he may resort for contribution : and' the sheriff - 
is entitled to recover against the one surety, just so much as 
the party distraining could, in his action against the sheriff for 
taking insufficient pledges, recover by reason of his having lost 
his return. The one surety who executes the bond, is as 
much a party to the laches, as the other : he ought to have re- 
fused to execute, till the other came to execute with him. 

Best^ Serjt., contra. It is admitted to the Defendant, that 


(7) See crUc, VII. 28. 
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the 121/. costs of the action for taking insufficient pledges, and 
the 2S/. extra costs of the sheriff’s defence, are not to be re- 
covered. As to tlie 284/. 10^., the statute 11 G. 2. c. 19. has 
directed the sheriff what he was to do; and it was the sheriff’s 
bouriden duty, not to deliver the goods distrained, till the bond 
was executed by two sureties, and he cannot recover against 
the Defendant for a loss occasioned by his own ivregularity. It 
must now be admitted, that by not delivering the bond as an 
escrow until the other surety should execute, the Defendant is 
bound by that as his bond ; but it is great injustice that the 
shci iff should, after his misconduct, recover against the De- 
fendant 281/. 10.9., when, if the sheriff had done his duty, the 
Defendant could have recovered a moiety of that sum by way 
of contribution. Tiierefore, the Plaintiff can, at the utmost, 
recover only 142/, 5s. the moiety. But further, the Defendant 
is liable only to nominal damages. This is an action only for 
damages. If the sheriff had assigned the bond, the Defendant 
would have had a good answer, that the bond, not being 
made according to the statute, w'as not assignable, and the 
sheriff cannot, by retaining the bond, better his situation. 
Blackett v. Crisso]) (a). The bond was good before the statute 
1 1 G. 3, c. 19 . All this argument on nominal damages is open 
to the Defendant. That was an action standing on the old 
statute of Westminster. 

The Court proposed a compromise, by the Defendant paying 
142/. 5s., being one moiety of the 284/. 10s. which the sheriff 
would be entitled to recover, if he had taken a bond with two 
sureties instead of one, in which case each surety would have 
been liable to one-half. 

Dallas, J. It cannot be argued that the one surety is liable 
for the neglect of the sheriff in not taking two sureties instead 
of one; the sole surety already suffers enough in not having 
contribution. The sheriff undoubtedly ought to have taken a 
bond with two sureties, in which^case each surety would have 
been liable to one moiety. The terms suggested attain the jus- 
tice of the case beyond all question. 

Buiirough, J. It is not to be assumed that the Court have 
decided that the sole surety was absolutely bound by this bond. 
They decided that he was bound by it, as it is here pleaded, 
but he did not plead it properly. If he had pleaded that he 
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delivered the bond as an escrow, until itvshould be delivered by 
the other surety, I very much doubt whether he would not have 
succeeded. 

The parties agreed to compromise on the terms proposed by 
the Court (a). 


(a) It was not adverted to in the argument, how the case might be affected l>y the 
t 336 3 remedy over which the single surety 'had against his prineijial; for since the sheriff’s 
neglect of duty in not taking two sureties to the bond (taking it to be dclivcrevl as a 
bond^ and not as an escrow), was held not to avoid the bond in ioto^ it scerns that 
the effect of that neglect should be only to circumscribe the liability of the one 
surety within the same limits as those up to which he would have been liable if two 
sureties had been duly taken. But whether there w'erc one surety or two in the re- 
plevin bond, the one has, not less than the two would have, an action against the prin- 
cipal for money paid ; and as it only appears in the case, that the principal failed 
to make return, not that he was insolvent, or unable to pay, non constat that if the 
Plaintiff had recovered judgement for the whole, and the Defendant, the sole 
surety, had paid it, the latter might not have recouped himself in the whole by his 
action against the principal ; and if there had been two sureties, the obligation of 
each being to pay the whole, it is clear that the sheriff might have recovered the 
whole from him whom he should select as the best paymaster, and have left him to 
recoup himself by a contribution from his co-surety, or an entire payment from his 
principal, as he might be advised. It could not be known that the principal would 
fail in the whole, or in any, or what part, to indemnify the surety, till after the 
surety should have been so damnified, and should have sued the principal, and got 
judgement on his right to an indemnity, and found no fruit of it ; which fact, there- 
fore, as it could not be known at the time when the sheriff sued him on bis bund, so 
it could form no ingredient in calculating the measure of the damages which the 
sheriff was to recover; the question therefore w'as, seeing that if the sheriff had duly 
taken two sureties, the one would have had his two-fold remedy, viz. over against 
his principal for the entirety, and against his co-snrety for a moiety, whether the de- 
priving the single surety of the latter resort, should discharge him from his liability 
fbr that moiety, notwithstanding that by the terms of his condition he had bound 
himself to pay it, and notwithstanding that he bad a resort for it to his principal, 
whereby, for ought that appears, he might have fully recouped himself. 
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Benson v. Schneider- 


T N tjiis case^ which was an action against the Defendant for 
^ not loading a sufficient cargo^ tried at Guildhall before 
J.9 two witnesses named Hurry and Comyn, had 
bcett fiuJEqpcenaed by both parties to come from Liverpool to 

payment for bis expences and loss of time, the party succeeding is entitled to have 

Ids payrn^t to the witness allowed him in his taxed costs of suit. 

And that although be made bis payment after the witness bad been already paid by the other party. 

London^ 
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London^ to give evidence upcm the trial. Before they quitted 181 7* 

Liverpool, Comyn received from the Plaintiff’s attorney a re- 
mittance of 10/., and on their arrival in town, the Plaintiff’s ^ 
attorney paid to Comyn 15/. more, and to Hurry 25L They ScHHBinBi 
did not then communicate to him, nor did he know, that they 
were subpoenaed on the behalf of the Defendant, who before 
the first application to them on the part of the. Plaintiff, had 
also paid them in Liverpool 27/. each, for their attendance and 
loss of time, and of which he before the trial apprized the 
Plaintiff’s attorney, with intent that the latter might regulate 
his payments to them accordingly. The Plaintiff succeeded, 
and the prothonotary had refused to allow the Plaintiff in his 
costs the sum he had paid to these witnesses, upon the De- 
fendant’s objection, that he had himself already paid the wit- 
nesses for so attending. 

Shepherd, Solicitor-General, now moved, that the prothono- 
tary might review his taxation. The witnesses were not bound 
to quit Liverpool to promote the PIaintiff*’s suit till he had paid 
them what was necessary, and now that he has succeeded, he 
has a right to have it allowed in costs. 

Lens, Serjt, showed cause in the first instance, and admitted, 
that the Plaintiff’s payments to the witness had all been 
regular ; but he insisted that after the Defendant had brought [ S38 1 
these, who were material and necessary witnesses for him, and 
had previously furnished them with the means of coming to 
town, it was a gross imposition practised by them on the Plain- 
tiff’s attorney, to obtain a further payment, and he must submit 
to suffer by the fraud he had sustained. The Plaintiff had a 
good cause of action to recover the money back from the wit- 
nesses ; the Defendant had no such cause of action, for he had 
first subpoenaed them. 

Dallas and Park, Js. We cannot decide upon that ground 
against the Plaintiff : we are not bound now to decide whether 
the Plaintiff can recover back his money or not, but the Plain- 
tiff has properly paid the money; we cannot see that each 
party, before he causes a witness to be served with a subpoena^ 
is bound to inquire of the other party’s attorney whether he 
also had subpoenaed him. 

Burrough, J. I do not see that any imposition has been 
practised. Upon a subpeena^ a witness has a right to have his 
expenses : their having been paid twice does not affect tfce ques- 
tion. 
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tion. I do not know that the Plaintiff has any cause of action 
against the witness. 

Rule absolute, for the prothonolary 
to allow these costs (a). 

(o) Sec Crompton v. Hutton, ante , 111. acc. 


Stem’^aut V, Fry, 

^^HIS was an action for money had and received, which, as 
it appeared upon the trial had at Ginldhall^ at the sittings 
after Michaelmas term, 1817, before Gibhs^ C. J., was broiiglit 
under the following circumstances. M. Codd had drawn a bill 
Ijptf^o^verdue • Drogliedu^ ill Ireland^ for 200^., payable to his own order, 
Which last be- on Hichards and Co. in Liverpool^ who accepted it, payable at 
the bankers’ Defendant’s; the drawer indorsed it to Balfour^ who indorsed 

whd^were remitted it hither to his agents the Plaintiff’s, that they 

London, might receive the money. On the day on which the bill became 

hoiders^”in-^ due, it was presented for payment to the Defendants, who re- 
tending to take fused payment for want of advices ; on the same day they 
JindfngtiJe bill received a remittance of 200/. from Asjnnalh of Liverpool, with 

^ request, “ should it have appeared, 
dishonoured, and been refused for want of advice, to take it up.” Tlie 
Defendants accordingly applied on the next day but one to the 
back to the Plaintiffs, to take it up, but the Plaintiff’s were not then in 
upon^a^siibse-’ possessioii of the bill, having returned it to Ireland as dis- 
nieTt orth^‘*^^' honoured; and Asjnnalls, upon being apprized of this fact, 
inll, refused recalled the money ; after which the Plaintiff’s having again 
Kuhat this -obtained the bill, and demanded payment, it was refused. For 
was not such the Plaintiff’ it was contended, that there had been a specific 
prop^rMon of appropriation made of this money to the payment of the bill, 
the money, which the Defendants were trustees for the Plaintiffs, and 

as to render i i * 

the bankers were bound to retain the money, and apply it to that purpose ; 
holder^for'lL Bcmales V. Fuller {o) was cited, where it was held, that 

amount re- action for money ^ had and received might *bc maintained 

C *340 j against bankers with whom money was deposited to take up a 
bill, and who had never even accepted it upon that trust, but 
had tortiously applied it to discharge a debt of the deponent to 
themselves. A verdict passed for the Defendants. 

Vaughan^ Serjt., in this term had obtained a rule nisi to set 

(o) U East, 590. nolci S. C. 2 Campb. 426. 
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aside this verdict, and have a new trial, when the Court cited 
Williams v. Everett {a) against him. 

The Court, stopping Lens, Serjt, who would have shown 
cause, now called on Vaughan to support his rule. He urged 
the circumstance, that the Plaintiffs had called to take up the 
bill, as conclusive evidence by their own act of a specific ap- 
propriation, which, though they need not have assented to in 
the first instance, they could not, according to Ee Bernales v. 
Fuller, afterwards repudiate. 

Dallas, J. There is nothing in the case; for when the 
Plaintiffs called upon the Defendants with the money, they did 
not know the bill w'as gone back. There was nothing to 
restrain the right of the acceptors who made the remittance, or 
of the Defendants, to make any new appropriation of the 
money as they thought fit, finding, on application at the count- 
ing-house of the Plaintiffs, in order to take up the bill, that the 
bill was gone back to Ireland ; and there was no promise or 
undertaking, express or implied, to hold the remittance for the 
Plaintiffs’ use. 

Rule discharged. 

(a) 14 EaU, 382. 


CuLLUM, Demandant; Ryder, Tenant;'^ Vernon, Vouchee. 

JjLOSSET, Serjt., moved to amend a recovery, by inserting 
all and all manner of tithes arising out of four farms called 
Chipley Abbey farm, Easty Lodge farm, Broxted Lodge farm, 
and the Great Lodge farm, in the parishes of Hundon and 
Chipley, in the county of Suffolk, upon affidavit that Mr. Ver- 
non at the time of suffering the recovery was seised in fee-tail of 
those farms, amongst other manors, farms, lands, and heredita- 
ments, and also of all manner of tithes, if any, yearly arising, 
growing, or renewing from and out of those four farms, which 
were included in the deed and recovery, and which had ira- 
memorially been reputed to be tithe free ; and that it was the 
intention of the parties to the recovery and deed to make the 
tenant to the precipe, to comprize in the recovery the tithes, if 
any, of those farms and lands, as the deponent believed not 
only from the recovery having been intended to. pass all the 
estates of J, Vei'non, of which he had become possessed, but 

from 
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from the general words, and -particularly the word heredita- 
ments, introduced into the release. The deed to make the 
tenant to the precipe, conveyed, among many other parcels, 
those four farms, described by their names, and the names of 
their occupiers, ** all which premises,” referring to the whole 
of the parcels, were situate in the towns, parishes, fields, 
precincts, or territories” of sixteen vills named, including 
Hundon and Chijpley^'* and were late in the tenure or occupa- 
tion of persons therein named ; and all other the freehold 
manors, farms, lands, tenements, woods, and hereditaments of 
the relessor, or whereof or wherein he, or any person or per- 
sons in trust for him, then bad any estate of freehold or inherit- 
ance in posse.ssion, reversion, remainder, or expectancy, 
whether under the last will of *7. F., or under the last will of 
JS. F., or otherwise howsoever, situate, lying, and being, or 
arkingi in the several towns, parishes, and places thereinbefore 
named, or elsewhere in Suffolk. And all houses, &c., rights, 
royalties, members, and appurtenances whatsoever to the said 
manors, farms, lands, hereditaments, and premises belonging 
or appertaining, or therewith, or with any part thereof respec- 
tively held, used, occupied, or enjoyed, or accepted, or reputed, 
taken, or known, as any part, parcel, or member thereof. 
There was no express mention of tithes. Blosset stated, that 
Mr. Vernon was not aware of any cause originating in ecclesi- 
astical history to make these four farms tithe-free, but no tithe 
had been in fact paid for any lime known, and he urged that 
therefore the law supposed that there were tithes ; and to ac- 
count for the enjoyments, it must be supposed that the recoverer 
had a title to them, although they had been unnoticed in the 
mimiments, by reason of long unity of possession « The deed 
to make tbe tenant to the precipe was sufficiently ample to in- 
clude all the tithes, if any such there were, and lest any future 
dakci to the tithes should arise, it was thought necessary that a 
title to the tithes should be completed. In the case of Bret (n), 
Demandant ; Smith, Tenant ; Honeywood, Vouchee, a rent- 
diarge was permitted to be included in a recovery, by amend- 
ment, after one hundred and twenty years apparent merger. 
On m affidavit that the parties were now alive, which, appa- 
remliff was the ease in the precedent cited, 

7%e Gmrt ptvmktid Ihe amendmentr 
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Down and Another v. Down. 

T his was an action of trespass on the case^ for injury to 
the Plaintiffs’ reversion, brought to decide the title of a 
certain piece of woodland, called WilliairCs Spnng^ situate in 
the parish of Dafch'xortk, in the county of Hertford. The 
cause was tried before Lord Ellenborougk, C. J., at the Hert» 
ford summer assizes 1816, when a verdict was found for the 
Plaintiffs, subject to a case. 'Rickard Dawn, Esquire^ de- 
ceased, was the father, as well of the Plaintiffs, who were his 
3d and 4th sons, as of the Defendant, who was his eldest son 
and heir at law. Richard Dawn in his lifetime was seised in 
fee of several farms and lands in the several parishes of Steven^ 
age, Datchwo)*th, Welwyn, and Tewyn, in the county of Hert^ 
foi'd, and, inter alia, of a certain farm called Coltfbot &rm, 
and also of two pieces of woodland called Hawe*s Wood and 
BulVs Wood, adjoining to Coltsfoot form, which had been old 
woods from time immemorial, all in the parish of Dafchwortk. 
Coltsfoot farm consisted of about 172 acres. Williattis Spring, 
the close in question, was part of that farm, and held as such 
under the same title, and was so described in a map of the said 
farm made previous to the same close being planted with acorns 
as hereinafter mentioned. There are tw^o ways through it, and 
the way from one part of Coltsfoot farm to another, is through 
this close called William^s Spring, which immediately adjoins 
the upper part of it, and abuts on the road adjoining to the 
lower part of it ; and in order to go from the upper to the 
lower part of the farm persons must go through this close, 
there being no other way, without going off the form and by a 
more circuitous road. WilliarrCs Spring, the close in question, 
consists of about seven acres, and it being of little or no value 
to the then tenant, on account of the unfitness of the soil for 
any agricultural purpose, R. Dozen decea^d, about 1783, with 
the consent of the tenant R envy feather, whose widow Mmy 

a^rwards intermarried with Field, had the close {doused 

up, and sowed it with acorns : it was fenced in to protect it 
from cattle, (but still leaving the drove-way through it before 
mentioned,) and was taken by IL Down into his <7wii posses- 
sioB, and so continued to the time of his death, the fences 

round 
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round ii being repaired, by him from time to time, and the 
underwood cut in its regular course by him with his other 
V. woodlands. Since it has b^en so planted, 33 years past, it has 

PowN. never been held by the tenant of Coltsfoot farm. Tlie close in 

question was, before it was so sown with acorns, separated 
from JitdPs Wood by a ditch and liedge. There is now no 
hedge between William's Spring and Bull's Wood, but the old 
ditch is still rtoaining between them, to which nothing has 
been done since the former was planted. In 1803, Mai ij Field, 
the widow oT the former tenant PennyfeAfhcr, who had held 
the farm under 22. Do^mn and his predecessors, took from jR. 
Iktmn a new lease, dated 24th December 1803, of the said farm 
and premises by the description of All that messuage with 
the arable, meadow, and pasture landh and grounds thereunto 
belonging, or now, or lately used, occupied, held, or enjoyed 
therewith, containing by estimation 172 acres, little more or 
less, as the same* premises are situate, standing, lying, and 
being in the parish of DateJmo} Ih, and in the paiishes of Wei- 
nxyn and Tmsyn, Co. Heits, and are now in the tenure, use, or 
occupation of Mary Field, and aie called or known by the 
name of Coltfoot farm, (except out pf that demise unto 22. 
Dofwn and Rose his wife, and the person or persons to whom 
the freehold of the same premises shall from time to time bc- 
[ 345 ] long), a certain piece of ground part of the said 172 acres, 
some time since planted by 22. Dawn with acorns, and whfch is 
now a young wood, called William's Spring; to hold, ex- 
cept as excepted, to M. Field, her executors, &c., for a term 
of ten years, under the yearly rents therein mentioned.’^ On 
10th May, 1813, another lease was granted to William Penny^ 
father, son and successor of M. Field, by the same descrip- 
tion, except out of that demise a certain wood or spring 
called WUlianPs SpringP No abatement whatever was made 
in the tenant’s rent by reason of 22. Dowrir haviug so taken* into 
his own possession the close called William's Spring ; and there 
would not be one hundred and seventy-two acres^n Coltsfoot farm, 
if lfi(illiam's Spring was not considered as part of it : it would 
oontiist, as in the occupation of the respective lessees, under 
the ipcspective leases before mentioned, if 165 acres only, ac- 
4 ^iirs,tely measured. R. Down being seised, on igth August, 
t%0Si made his wU]» in writiiig, executed and attested to pass 
neal esmtes, and died l^l^^ without revoking or' alter- 
ing hie wilL testatoif devilled to his wife Rose Down, 

amongst 
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amongst other premises in the parishes of Wav^^ Thuhdridge$ 
Datckmarth^ and Stevenage^ his messuage, fari^ and lands 
called Coltsfoot farm, situate in or near the parishei^ of Datiji^ 

uoarthi Wehsoyn^ and Tewyrij Co. tierts^ then on lease to 

Fields widow, at the yearly rent of 150i, and also two woods 
or pieces of woodlands, then in his own possession^ called 
Hme^s Wood and BuWs Wood^ containing together 34 acres, 
and upwards, situate in or near the parish of Datckmrtk ; to 
hold, with the appurtenances, unto his wife Rose Dons)n for life; 
and after her decease, he devised to his eldest son John D(ymn 
(with other premises in Ware and Datchwoyth)^ his said two 
woods called Honjoe's Wood and BuWs Wood; to hold unto and 
to the use of J. D&wn and his heirs; and to his 3d and 4th 
sons (the PlaintifE>) he devised, in like manner, from and 
immediately after the decease of his said wife, all and singular 
his said farms, lands, messuages, cottages, and premises, there- 
inbefore described, situate in the parishes of Stevenage^ Dutch- 
*wm'th^ Welwyn, and Tewyn ; to hold unto and to the use of his 
said two sons Henry Down and Richard Down, and their heirs, 
in equal shares and proportions, as tenants in common. The 
Defendant entered into the close called WtlUarrCs Spring, and 
cut the wood {a) growing there, claiming to be entitled to it as 
heir at law to his father, and as undisposed of by his will. 
The Plaintiffs claiming to be entitled to it as still being part 
and parcel of Coltsfoot farm (as devisees of their father in re- 
version expectant on their mother’s decease, brought the present 
action. 

Best, Serjt., for the Plaintiffs, insisted that the devise of 
Colt foot farm included WillianCs Spring, The words ‘‘Jiere- 
inbefore described” did not so restrict the expression Coltsfoot^ 
farm as to exclude from it land which had always hitherto been 
parcel of the farm, merely because it did not happen to be in 
the obcupation of the person to whom the farm was stated in 
general terms to be in lease. There was in the devise a de- 
scription of all Cj^ltsfoot farm sufficient to carry the whole of it; 
namely, all that the testator’s |a.rm called Coltsfoot faiHi, situate 
in or near the parishes of Datchworth, Welwyn, and Tewyn^ 
the mere circumstance of the testator’s having used further 
words of description propter certitudinem aidita, which were 
not strictly applicable to the whe^e, but on|y to a part of the 

(fl) Thjs must he of 
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farm, would not prevent the .whole from passing. The expres- 
sion indeed is peculiar: it is not nowin the occupation of 

but “ now in lease to Field *lhe whole farni^ 

including William! s Springs could not be said to be in FieMs 
occupation ; but the whole may in some sort be said to have 
been then on lease to Mrs. Field ; for that may as correctly be 
predicated in a will as in a lease, and in each of the leases the 
whole farm is tlie primary subject of the demise, though the 
entirety of the subject is afterwards qualified by the subsequent 
exceptions. Almost every lease contains an exception of timber- 
trees, and quarries, and mines: many contain exceptions of 
hedge-rows, bushes, the ground and soil of rivers, roads and 
woods, rights of way, of sporting, and the like. Could it in 
such a case be contended, that by a devise of all the testator’s 
farm in the occupation of the herbage only should pass to 
the devisee, and that the trees, hedge-rows, bushes, quarries, 
mines, ground and soil of rivers, roads, and woods, should 
descend to the heir ; and that the rights of sporting, and of way 
over the farm, reserved perhaps for the very purpose of the en- 
joyment of property contiguous to, and devised wdth, the farm, 
should descend to the heir of the devisor, to whom no pro- 
perty is given that can render the excepted matters useful to 
him? The exception proves that William^ s Spring is parcel of 
Coltsfoot farm, for every exception must be of parcel of the 
thing granted or demised. That it was treated by the testator 
as parcel of Coltsfoot farm, appears, by the leases, wherein 
the farm is described as 17^2 acres, to which extent it does not 
amount, without including therein the land in question. The 
evidepce of the lease made after the will was particularly strong. 
This case has been decided almost in terms, bv the case of 
Goodtitle on Demise of Radford against Southern {a). 

Fell, Serjt., for the Defendant, urged first, that thirty-three- 
years* user of the land in question as wood land, and the per- 
mitted decay of the hedges which separated it from BulPs 
Wood, and the omission to cleanse the ditch, as well as the 
circumstance of both woods being cut together, afforded strong 
evidence that the testator intended that the ground in question 
should become a part of BulVs Wood. The lease to Penny^ 
feather in 1803, does not include WilliarrCs Spring within Colts** 
ibot &rm, for it demises the messuage, with the arable, meadow 

(a) 1 &; Selw. 299. 

and 
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anil pasture landSs and grounds thereunto belonging ; but WiU 
lianis Springs which was sown with acorns in 1782, and never 
again broken up, was, in 1803, neither arable,* meadow, nor 
pasture. The only difficulty in the case, is, that the demise 
proceeds to describe the farm as containing 172 acres, but that 
difficulty is not insurmountable : there are greater difficulties 
on the other side: the farm is described as 172 acres; and, de- 
ducting Williaitis Springs it is oiily l65 acres"; but it is ex- 
tremely common to continue the same nominal quantity of 
acres in succeeding leases, though the land be alienated or 
varied ; but there is an express exception of the close hereto- 
fore planted with acorns, and which is now a young wood, called 
William^ s Spring. The lease, therefore, describes it as a young 
wood, and there is no demise of any woodland. The second 
lease of 1813 does not add any further explanation, but the will 
is made during the first lease. If there be any doubt, the heir 
at law is entitled to the benefit of it. In that lease is an ex- 
press exception of the close called WilliaTrCs Springs that close 
therefore was not in the lease to Mrs. Field. The testator then 
proceeds to give to the Defendant the two woods called Howe^s 
Wood and BtdVs Wood. Therefore, when he gives a remainder 
to the Plaintiffs, in all and singular his farms thereinbefore de- 
scribed, that means, such as he had before described them, 
which, as to Coltsfoot farm, was only so much thereof as was 
in lease to Mrs. Field. One right on which the Defendant 
stands, is that of heir at law. But it is not clear, that the tes- 
tator did not mean to devise WilliaviCs Spring to his eldest son, 
as a part of BulVs Wood. Here is an unprofitable small patch 
of land adjoining to a larger wood which is devised : the fence 
has been thirty- two years since destroyed, and the land planted 
with acorns. Goodtitle v. SouthcAi was hastily disposed of, on 
motion for a new trial, on a question of the admissibility of 
evidence. Lord Ellenborough says. Parcel or not parcel is al- 
ways a question of evidence for the jury. That case was much 
considered in the House of Lords in Oxenden v. Chichoster^ and, 
if the latter be law, the former cannot be law. No case has 
settled the present question on such impregnable grounds as 
Oxenden v. Chichester. Sir Jolm Chichester being seised of two^ 
estates, one of which had come to him Ex parte matema, and 
the other Ex parte patema^ the maternal estate being partly in 
Ashton, and partly in distant parishes, evidence was offered, 
that the devisor used to call all his maternal estate by the name 
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of his estate of Ashton ; but this Court first, and afterwards the 
House of Lords, held, that as there was something to satisfy 
the words of his will, peculiarly answering to that description, 
the devise should not be held to include more. Doe d. Browne 
V. Greening (a). Devise of all the estate and interest whatso- 
ever, which I have or can claim, either in possession or rever- 
sion, of or in any lands, tenements, or hereditaments at Coscomb. 
The Court held, that evidence was not admissible to show that 
another estate, the manor of Farmcott^ formerly distinct, had 
been since united, and was now held with the testator!s lands 
at Coscomb, This case is subsequent to Goodtitle v. Southern, 
The Defendant either takes the premises as heir at law, or as 
devisee ; either of which rights defeats the Plaintiff’s claim, and 
the Defendant mainly relies on his title as heir. 

Best^ in reply. It is material that the exception in the first 
lease of William^ s Spring was made before the will, the second 
after the will, and that it is not an exception in general terms, 
but an exception for the benefit of him to whom the freehold 
of Coltsfoot farm shall from time to time belong, which now be- 
longs to the Plaintiffs. The Court will reconcile the different 
clauses, and give effect to the whole. It has been urged for 
the Defendant, that the words now on lease to FieW^ cir- 
cumscribe the devise ; but that is answered by the case of Doe^ 
on Demise of Radford, v. Southern, The closes were not in the 
occupation of Clap, any more than William^s Spring is under 
lease to Field, yet the Court held that they passed. The evi- 
dence of the two leases is much stronger than the evidence of 
the notice to quit there was. The cases relied on, of Doe v. 
Oxenden, and Doe v. Greening, are materially distinguishable 
from this. The words ‘‘ all my lands in Coscombf in the latter 
case drew a distinct line of separation between the lands at 
Coscomb and the lands at Farmcott, Chichester v. Oxenden is 
very materially distinguishable. There were numerous estates 
scattered over the county, some fifteen miles off; and evidence 
was offered, that when the testator spoke of his distant estates, 
he called them all his Ashton estate. 

Cur. adv. vulU 

Dallas, J. now delivered the judgement of the Court. 
There is no question in this case as to the admissibility of evi- 
dence in order to extend or confine the operation of this will 


(a) 3 Mmde ^ Scliv, 171. 

by 
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by evidence extrinsic to it : it is only to be decided on the cir- 
cumstances. For the heir it is said, that he can only be dis- 
inherited by express words or necessary implication. That 
rule will not be impugned by the decision in the present case. 
The right of the Defendant to this property is put by his coun- 
sel upon two grounds. First, that WilliarrHs Spring passed to 
himself as a part of BulVs Wood ; 2dly, that it was undisposed of 
by the testator’s will, having ceased to be part of Coltsfoot farm, 
and therefore descended to the Defendant as heir at law. There 
is no ground whatever to say, that by ceasing to be part of 
Coltsfoot farm it became a part of BulVs Wood ; for if so, there 
would have been no reason for the exception, whereby in two 
leases the owner treats it as a part of Coltsfoot farm. The will 
was intermediate in time, between the two leases. It is there- 
fore clear that at the time of making his will, the testator 
thought it a part of Coltsfoot farm, and not only did not at that 
time mean to die intestate as to this property, but contemplated 
it as a part of Coltsfoot farm, as it was then demised to Fields sub- 
ject to the exception of WilUanVs Spring out of that demise. 
The judgement must therefore be 

For the Plaintiffs. 
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Lancaster, Demandant; Wilmot, Tenant; Boone, Vouchee. [ 352 ] 

K'6. 12. 

A RECOVERY had been suffered of {inter alia) 350 acres Where a deed 
of land, 100 acres of meadow, 50 acres of pasture, 6.5 nant^to^he'^* 
acres of wood, 20 acres of furze and heath, 10 acres of alder, ^ 

with the appurtenances, in the parishes of Tandridge and God-- corn, grain* ° 
stonef and the tithes of corn, grain, and hay, yearly arising, 
growing, and renewing from and out of the said premises, and other heredita- 
also the advowson of the vicarage of the church of Godstone, "ccoveror^with- 
The deed to make the tenant to the precipe convey {inter alia) the county, 

11 . 1 1 . Ill • • the reco- 

all tithes of corn, and gram, and hay, yearly coming, growing, very was of the 
&c. out of, and upon, and from all or any of the said lands, 
hereditaments, and premises thereby granted, and all other the only, the Court 

permitted r.n 

amendment by adding all manner of tithes in T., the recoveror being seised thereof, and intending 
they should pass. 

Where one purchaser under a recovery had obtained an amendment of the recovery, so worded, 
that by its collocation on the record, it destroyed and rendered insensible the title of another purchaiei 
under the recovery, the Court, upon motion of the latter, rectified the mistake. 

Remainder*man in tail beard to show cause against the ameiidn»<^nt of a recovery. 

hereditaments 
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hereditaments of Ami Boone and Ann Eliza Boone in Tan^ridg^ 
and Godstone aforesaid, or elsewhere in the county of Surrey* 
Shepherd^ Solicitor-General, in last Michaelmas term moved to 
amend this recovery by inserting next after the word ‘‘ hay ”, 
the words ‘‘ all manner of other tithes,” upon an affidavit that 
the tenants in tail were seized, not of the tithes of corn, grain, 
and hay only, but of every other species of tithe arising upon 
so much of the premises as lay within the parish of Tandridge g 
and inasmuch as the deed to make the tenant to the precipe 
conveyed all the hereditaments of the relessors in Tandridge 
and Godstone^ or elsewhere in the county of Surrey^ it clearly 
conveyed these tithes, though not enumerated in express words ; 
and it was sworn the parties believed they were intended to pass, 
and the enjoyment of them had gone accordingly since 1770. 
Under a grant so extensive as this, similar amendments had 
been frequently permitted. 

Best^ Serjt., for a tenant in tail showed cause. This recovery 
ought not to be amended ; 1st, because the parties are dead ; 
2dly, because, though it has often been held that the general 
words hereditaments will pass tithes, yet here are words to con- 
trol the extent of the tithes : the deed to make the tenant to the 
precipe limits the tithes to corn and grain, which affords a strong 
presumption that no other tithes were intended to pass thereby, 
expressio unius est exclusio alterius ; and there is no case where, 
the deed specifying particular tithes, the recovery has been 
amended by inserting all tithes. 

The Solicitor^General^ in support of his rule, urged that the 
enjoyment had long gone with the title, and that by the deed, all 
hereditaments in Tandridge and Godstone^ or elsewhere in the 
county of Surrey^ would clearly pass. 

Gibbs, C. J. Considering those large terms in the deed to 
lead the uses, I think we may allow the amendment. 

In consequence of thi# permission, the recovery was altered, 
by inserting after the word ‘‘ hay ” the words prayed for, so 
that the recovery now stood the tithes of corn, grain, and 
hay”, and all other tithes yearly growing, arising, and renew- 
ing, from and out of the premises in the parish of Tandridge^* 

yearly arising, growing, and renewing from and out of the 
said premises.” 

Bestf for the party who had opposed the amendment, now 
moved, with costs, again to amend this recovery by transposing 
the words ‘‘ and all other tithes yearly arising, and growing 

and 
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and renewing from and out of the said premises in the parish 
of Tandridge^^ and inserting them after the word premises” in 
the recovery, instead of after the word as before directed, 

so that it might stand as a recovery of the tithes of corn, grain, 
and hay only, yearly arising from the premises, which extended 
into the two parishes, and that, so far as it was a recovery of 
all manner of tithes, it might be limited in its operation to so 
much of the premises as lay within the parish of Tandridgc } 
for that his own client had purchased the tithes of corn, grain, 
and hay, arising from so much of the premises as lay within 
the parish of Godstone^ and the amendment of tlie other party 
had made his client’s title insensible ; it was necessary to bring the 
other party before the Court, because the amendment now pray- 
ed might affect his title, 'fhe other party, instead of using the 
order of the Court, to draw up the amendment in such terms 
as would answer the purposes of both parties, had so drawn it 
up, as to answer the purpose of neither. He had not the deeds 
in Court, but he insisted there is no occasion for them here, 
‘inasmuch as it appeared on the recovery itself, that the reco- 
verors had made their ovvn record insensible by the amendment; 
and his client did not complain of the amendment as ordered 
by the Court, but he complained that the other party by intro- 
ducing the words in a wrong place, had injured him, who was the 
proprietor of the tithe of corn, grain, and hay in Godstoiu\ and, 
by excluding his tithes from the comprise of the recovery, in 
which they were included when he purchased them, they had 
destroyed his title. 

The Solicitor^General disclaimed all title to the small tithes 
in Godstone^ and consented to any amendment which should not 
prejudice his client. 

The Court permitted the amendment to be made as now 
prayed for, by introducing the first amendment after the word 
premises, instead pf inserting it in the place where it then 
stood. 

Rule Absolute, but without costs. The 
recoverors to jjay their own costs. 
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Moooie V. Reid and Others. 
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^T^HIS was a case directed by the Vice-Chancellor for the 
opinion of this Court, the material parts whereof were 
these. By indenture of marriage-settlement made between the 
Plaintiflf* of the first part, Sarah Moodie, the Plaintiff’s late 
wife, then Sarah Crowther, of the second part, Ann Itichardson 
of the third part, and the Defendants A. 'Reid^ and W. Saunders^ 
and B. Crowther^ and J. James^ both since deceased, of the 
fourth part ; it was declared that the trustees therein named 
should stand possessed of the several sums of 200/. and 2500/. 
S per cent, reduced bank annuities, upon trust, in case there 
should be no cliild of the marriage then contemplated, as to 
one moiety thereof, for the Plaintiff, his executors, &c., and as 
to the other moiety thereof^ in trust for the use and benefit of 
such person or persons, and for such estate and estates, intents, 
and purposes, and ^subject to, with, and under such charges, 
&c., and in such manner, as Sarah Crowther at any time or times 
during her life, by any deed or deeds, instrument or instruments 
in writing, to be by her sealed and delivered in the presence of 
two or more credible -witnesses, or by her last will and testament 
in writing, or any writing or appointment in the nature of a will, 
to be by her signed and published in the presence of, and at- 
tested by, two or more credible witnesses (and which deed and 
writings, and will, or writings in nature of a will, notwithstand- 
ing her tlien intended coverture, she was thereby empowered to 
make), should direct or appoint, and in default of such direction 
or appointment, &c., upon trust for the person or persons who 
would have been entitled thereto, in case the said Sar'ah Crxm- 
iher had died sole and unmarried, intestate, and possessed there- 
of. The marriage was solemnized, and the sum of 2500/. three 
pounds per cent, reduced bank annuities, was transferred into the 
names of the trustees. Sarah Moodie in her lifetime duly made 
and published her last will and testament in writing, or appoint- 
ment in writing, in nature of a will, dated 4th February^ 1812, 
part of which was in the following words: ‘‘ I, understanding 
by our marriage-settlement, that should my husband survive 
me, and we then leave no child living, half tlie sum of 2700/., 
(the amount of the tw^o sums of 2500/. and 200/.) now in the 
3 per ce«/. reduced annuities, is already settled on my husband 
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during his life, and that I have a power by that settlement to 
dispose of the other moiety, being 1350/., to whatever person or 
persons I think proper; that sum, I now, by this writing, be- 
bequeath to my husband Dr. John Moodie^ for his sole use and 
entire disposal. It is my earnest hope and trust that no means 
will be taken by any of my family to set these my bequeaths 
aside, even should it be found that due forms ^re wanting to 
render it properly valid according to law. These my last be- 
queaths signed by me this 4'th day of February^ 1812. Sarah 
Moodie, Witness, Betty Headington, Jane Headingtonr S» 
Moodie died in 181 .S, without ever having had any children or 
child, and letters of administration of her effects with the said 
will, or writing in nature of a will, annexed, had been granted 
to the Plaintiff, who exhibited his bill in Chancery against the 
Defendants A, Reid and W, Saimders^ the surviving trustees 
of the settlement, and also against the other Defendants, who 
were the next of kin of Sarah Moodie, and prayed that the 
trustees might be directed to transfer to the Plaintiff, for his 
own use, the whole sum of 2500/., and 200/. 3 per cenU reduced 
bank annuities. Betty Headington and Jane Ueadington, the 
two witnesses to the will, or appointment, were examined on the 
part of the Plaintiff, and each of them, in her deposition, states 
that Sarah Moodie signed or subscribed her name to the will, 
or appointment, in the presence of the witnesses. And Betty 
Headington further says, that from what Sarah Moodie said 
in her presence and hearing on that occasion, the deponent un- 
derstood that the said paper-writing was her will.” And Jane 
Headington also says, that from the expressions made use of 
by Sarah Moodie at the time of her so signing the said writing, 
she the deponent understood that such writing was the will of 
Sarah Moodie^ The question was, whether the above-stated 
will, or appointment in nature of a will, was a due execution of 
the power contained in the settlement. 

This case was argued in Michaelmas term, 1816, by Best, 
Serjt., for the Plaintiff. He insisted that the execution, thus 
attested, was a due publication of the will, ^nd satisfied all that 
the power required, and that it formed no objection that the 
attestation did not expressly notice the publication as well as the 
signing, because it noticed that which could not exist without 
publication, namely, the signing. He distinguished this case 
from that of Wright v. Barlow {a), which only decided that an 

ia)SMauU^S<lu,.5i2. attestation 
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attestation of sealing was not an attestation of signing. He also 
referred to Bo^d v. Seawell (a)^ where no question was made, 
but that the testator’s informing the witnesses separately, that 
the paper attested was his will, was held a due publication. A 
formal publication of a will was not necessary. No particular 
form of words was required. Westbeech v. Kennedy {b) (in 
which all the cases on this point are collected), and where it 
was held that actual signing in the presence was unnecessary. 

LenSf Serjt., for the Defendants. The case of Bond v. Sea^ 
well is inapplicable. There, indeed, it was held not to be ne- 
cessary that the testator should publish to the witnesses that tlic 
instrument is his will. But that publication which the law re- 
quires refers to the future operation of the instrument as a will. 
It is not therefore ad idem; for the publication which this 
power requires is a publication of the will to the witnesses. It 
is there said not to be necessary that they should know it is a 
will; but that proposition may be doubted, for, if they do not 
know that fact, how can it, in common sense, be said that they 
attest the execution of it. Whatever formalities are prescribed 
to the execution of a power however fanciful, must be strictly 
complied with. In the case of The Duke of Albemarle v. Monde 
(c) it was held that though by the statute of frauds it is required 
that a will must be attested by three witnesses only, yet that a 
fanciful declaration that it shall be attested by six peers, must 
be complied with. Powell^ J., says {d)y I know not any rule 
more clear in our law-books than this, that all the circumstances 
prescribed and required in a power of revocation, must be ob- 
served, to make it a good and effectual revocation ; so is Scrooj)*s 
case {e)j so is the case of Kibhett v. Tee (/*). There is indeed a 
favourable judgement to be given in expounding powers; but 
both those cases still agree that all the circumstances must be 
strictly observed.” This case does not rest, therefore, on the 
question, what is a publication with respect to the operation of 
a will? but on the point, what is a publication to the witnesses? 
If they were to attest this paper in the terms, signed in pre- 
sence of us, but what this paper is, we do not know,” the Court 
could never say that was a publication. The Court came re- 
luctantly to the conclusion which they adopted in Wright v. 
Wakefard {g) ; yet they thought the distinction between the exe- 

(a) 3 Burr, I7»r3. (6) 2 V 05 , ^ Beames, 362, (c) 3 Cha. Ca, 65* 2 Freem* 193. 

(if) 3 Cha, Ca, 6b» Bath and Montague's case, (r) 10 Co, 143. 

(/) Hob, 312. (g) Ante, IV. 213. 
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cutlon of powers and other deeds so strong, that they were 
forced so to rule ; and a statute {a) w^hich has since been made 
to redress that particular case, leaves all otliers as they were, as 
this Court held in the case of Doe^ on Demise of Hodgkiss^ v. 
Pierce (i)* That case of Wright v. Wakeford proceeds on the 
ground that when three things were required, all three must be 
complied with; and though it was said, that from sealing, 
signing might be inferred, as, possibly, it in some cases may, yet 
it is not dispensed with. The reason is, that the appointor 
has, as it was held in The Duke of Albemarle^s case, no power, 
but what arises from the authorities from which it flows. Doe, 
on Demise of Mansfield, v. Peach (c) and Wright v. Barlow are 
decisive for the Defendants. Nothing here shows that all the 
ceremonies have been complied with : the substantial ceremony 
of attesting the publication has not been complied with. 

Best, in reply. The opinion of Mansfield, C. J., in Wright 
V. " Wakeford, and the doubts thrown out by Lord Eldon, Chan- 
cellor, whai the same case was before him {d), afford an argu- 
ment which ought to weigh with the Court, not to carry the 
doctrine of those cases further than the cases themselves go. 
The Plaintiff does not seek to break in on the authority of The 
Duke of Albemarle v. Monck. If a person were to insist on the 
attestation of a will by three European emperors, though only 
two exist, the power would indeed be impossible to be pursued, 
but no will could take effect without that formality. A will 
without publication is not good ; publication is that which gives 
effect to a will, as delivery gives effect to a deed ; but it is not 
necessary the testator should at that time declare his publica- 
tion. Whatever gives assent to an instrument, is a publication 
of it. If a testator writes a will, the act of writing shows it to 
be his ; if written by another, the testator must do something 
more*; he must show that he adopts it, which he does by his 
signature. Neither can a person sign a will, nor call upon 
another to witness that he is signing it, without publishing it as 
his will. And the Plaintiff is not contending that the Court can 
dispense with either formality, but he contends that the signa- 
ture is evidence of publication. 

Gibbs, C. J. We will certify to the Vice Chancellor, but I 
think it necessary to say a few words on this case. Let us go 

(«) 54 Geo, 3. e. 168. (c) 2 Mauh Selxv, 576. 

{b) Ante, VI. 402. {d) Wright v. Wakeford, 17 Vas. 454. 
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back to the origin of wills. A will of land, in its present extent, 
can only be made by *the statute of if. 8. (a), although I am 
aware, that wills existed before the statute of H. 8. of lands 
devisable by customs, and that the writ ex grari querela existed 
for the recovery of those lands ; and to such will I think, in- 
deed I know, that publication was not necessary. The sta- 
tute of 29 Cdtr. 2. c. 3. s. 5. made certain formalities neces- 
sary to wills of land, but I know that neither the statute of H. 
8. nor that of 29 Car. 2. speak of publication. A will, as such, 
requires no publication ; be publication what it may, a will may 
be good without it. But here the power is to be exercised by 
a will signed and published. Therefore there must be some 
publication here : the will must be signed, published, and 
attested; and there must therefore be some attestation’ here, of 
signing and publication. Though the most respected late Chief 
Justice of this Court differed from the other judges in Wright 
V. Walceford^ it is established by that case, that the witnesses 
must attest every thing that is necessary for the execution of the 
power. Here the witnesses have clearly attested the signing ; 
the question is, whether they have attested the other formality, 
of publication, in attesting the signing. If the act of the tes- 
tatrix in calling on the witnesses to attest her will, be a publi- 
cation of it, then their attesting that she signed it, attests 
her publication also, because they attest that by which she pub- 
lishes it. I called on the bar to say what publication was ; I do 
not wonder that I had no answer ; for though the parties use 
the term publication, it is a term, in this sense, unknown to the 
law. I know what publication is, if spoken of many things ; as 
for instance of a libel. I know what an uttering is ; if a man 
puts forth base money, in certain cases it is an uttering ; but I 
do not know what the publication of a will is. I can only sup- 
pose it to be that by which a person designates that he means 
to give effect to a paper as his will. I throw this out, that it 
may not be supposed, that if our decision should be adverse to 
that which has been argued, it is therefore contrary to the cases 
that have been decided in this Court. Cur. adv. nndt. 

The Judges afterwards certified to the Vice-Chancellor, 
Uiat the will of Sarah Moodie was not a due execution of the 
power contained in her settlement. 

(a) 8 <. I. 5 . 1. 
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Crump, on the Demise of Woolley, v. Norwood [a). 

^ j ^HIS was an ejectment tried at Maidstone summer assizes, kndfo^he 
1814 , before Heathy J., when a verdict was found for the testator’s three 
Plaintiff, subject to a case, of which •the only parts material to "f h^s broUier 
the judgement of the Court were as follow. In 1760 , Robert' 

Cox being seised in fee of the premises, which were subject to commpn, and 
the law of gavelkind, by his will, duly executed and attested, 
devised them to his wife, for her life, and after her decease, or the part and 
future marriage, he devised the premises unto his nephews them dy?ng^ 
William Cox of Harrietsham^ John Cox^ and Robert Cox, three the heirs 
of the sons of his brother John Cox, equally between them, du- of his and theif 
ring their respective natural lives, as tenants in common ; and di^e/rcspg^ive- 
after their several and respective decease, he devised the part ly, and if more 
and share of him or them so dying, in the premises, unto the equally to be di- 
heirs lawfully issuing of his and their body and bodies re- vided,aste- 
. 1 .n 1 II 1 j* • 1 j j nants in com- 

spectively, and if more than one, equally to be aiviaed, and to mon,andif but 

take as tenants in common ; and if but one, to such only one, one^and'tr 

and to his, her, or their heirs and assigns forever. And if his, her, or 

any of his said nephews should die without such issue, or, if any S his^ne- 

leaving any such, they all should die without attaining twenty- 

one, then he devised the part and share of him and them so such issue, or 

dying, unto the survivor and survivors of his said nephews, and suc'h"fhty^all 

the heirs of the body of such surviving and other nephew, should die with- 

equally, as tenants in common, and to hold the same as he had twenty-one"^ 

thereinbefore directed as to the original part and share, and 

with the like contingency of survivorship on failure of issue, tiicm so dying, 

And for want, or in default of such issue of his said nephews, vor amAurvi-** 

he devised the premises unto his own right heirs. The testator 

died,* leaving the said John Cox his brother, and William Cox of the heirs of the 

Langley, son of his other deceased brother William Cox, his 

heirs in gavelkind. His wife, Ann Cox, died in 1776, the three other nephew, 

nephews and devisees survived both the testator and his wife common. " And 

• for want, or in 

default of such issue of his nephews, unto his own right heirs. One moiety of the ultimate remainder 
in fee descended, upon the testator’s decease, to the fatlier of the three nephews, being one of the 
testator’s two heirs in gavelkind, and from him to the three nephews ; Held, 1. That this was not an 
executory devise, but a contingent remainder with a double aspect ; 2. That by the descent of a por- 
tion of the ultimate remainder in fee, the nephew’s particular estate in that portion was merged, and 
the contingent remainders which were supported thereby, were, as to that portion, also destroyed. 

(a) The reporter was unable to procure the terms of this special ease at the time 
when the other cases of the same term were published. 

[and 
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[and their father John Cox]; and the lessor of the Plaintiff 
sought to recover by that ejectment one moiety of the one-third 
part which passed under that will William Coxoi Harrietshamj 
the nephew of the testator, who died without issue in 1802. 
Upon the death of the testator’s wife, William Cox of Harriet- 
sham^ John Cox^ and Robert Cox, the nephews and devisees of 
the testator, entered into the possession and receipt of the rents 
of the devised premises. John Cox the nephew died in 1780, 
intestate, leaving one only son named John Cox^ his heir at law. 
The last named John Cox having attained twenty-one years in 
1791, by his will duly executed and attested, devised his undi- 
vided third part of the premises unto his wife, during so many 
years as she should live a widow and unmarried, and after her 
decease or marriage, he devised the same unto R. Pope and J. 
Simmons and their heirs, in trust to sell ; he died in 1792, leaving 
his sons Robert and William his heirs in gavelkind. In January 
1802, William Cox of Harrietsham^ the nephew and devisee, died 
without ever having had any issue, leaving his brother Robert 
CoXj who was still living, the only surviving nephew and devisee# 
By lease and release made 1st and 2d June 1803, between Robert 
and William Cox^ the grandsons of John Cox the nephew, of the 
first part, JB. Pojye and J. Simmons of the second part, and T. 
LomaSj and the Plaintiff’s lessor, of the third part, reciting the 
death of William Cox of Harrietsham, whereby one-third part of 
the premises vested in them, Robert Cox and William Cox 
(parties thereto), or in Simmons and Popc^ by virtue of the will 
of John CoXf son of John Cox the devisee, Simmons and Pope, at 
the request of JB. Cox and W, Cox^ did grant and convey, and 
Robert Cox and William Cox parties thereto, did release and 
confirm to Lomas and Woolley ^ all that one undivided third-part 
of and in* the premises, which William Cox the nephew and devi- 
see deceased was seised of in his life time, to hold to Lomas and 
WooUeyi their heirs and assigns, to the use of Lomas and Woolley^ 
and of the heirs and assigns of Ltmas for ever ; nevertheless, as 
to the estate of Woolley and his heirs, in trust for Lomas and his 
heirs. Lomas was dead, leaving Woolley^ the lessor of the Plain- 
tifij surviving. The Defendant defended for only eleven-twelfths 
of the property# The question for the opinion of the Court was, 
whether the lessor of the Plaintiff was entitled to recover any 
other part of the premises in question than the one-twelfth part 
thereof, for which no defence had been made ? If the Court 
should be of opinion that he was, the verdict was to be entei*ed 

for 
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for tlie Plaintiff, far such part accordingly ; if not, judgement of 
nonsuit was to be entered. 

Best^ Serjt., for the Plaintiff, insisted that he was entitled to 
recover one-sixth part of the premises, namely, the moiety of 
that one-third part which w-as devised to William Cox, of Har^ 
rietsham, and which upon his death descended to Robert and 
William Cox, the grandchildren of the nephew John Cox. He 
contended that by the limitation in the will of Robert Cox, the 
testator, the nephews took a life-estate, and the heirs of the 
bodies of the nephews took a remaindA* in fee, as purchasers, 
in common. That this was so, appeared by the cases of Doe 
on Demise of Long v. Laming (u), which, like this, arose upon a 
case of lands in gavelkind, and which is distinguishable from 
this, only in a circumstance, on which Lord Mansfield, C. J. 
did not solely rely, that the heirs of the body of A. C., to whom 
it was given, were to be as well females as males : he proceeds 
to show, that the expression heirs of the body, which first occurs, 
is a word of purchase. In Doe, on Demise of Strong, v. Goffe, 
upon a devise to Mary, and to the heirs of her body, lawfully 
begotten, or to be begotten, as tenants in common, it was held, 
that her children took a remainder in common as purchasers. 
This was not a substitutionary contingent remainder, but an 
executory devise; and if so, the supposed destruction of the re- 
mainder by the union of the greater with the lesser estate, had 
no place. There was not that danger now to be apprehended 
from executory devises, which former judges had foreseen, in- 
asmuch as they are now restricted to such as take effect within 
a life or lives in being, and twenty-one years after. It squares 
with the intention of the testator (which was, that his nephews 
should take in succession, and that no part of the land should 
go over, so long as any of them remained) to construe this as 
an executory devise. Gulliver v. Wicket (6), though loosely re- 
ported, is recognized in subsequent cases as law, and is decisive 
of the present case. R, Waith devised to his wife for life, and 
after her death, to such child as she was then supposed to be 
ensient with, and to the heirs of such child for ever ; provided, 
that if such child as should happen to be'^born, should die bo* 
fore the age of twenty-one years, leaving no issue of its body, 
the reversion of one-third of the said lands should go to his wife 
and her heirs, one-third to his sister Elizabeth, and her heirs, 

{a) 2 Burr. 1100. {b) 1 Wils. 105: 

and 
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and the other third to his sister Ann^ and her heirs, hee^ C. X, 
says, ‘‘here is a good devise to the wife for life, with remainder 
to the child in contingency in fee, with a devise over, which we 
hold to be a good executory devise, as it is to commence within 
twenty-one years after a life in being.” Here a complete fee is 
given to the first child of the nephew ; nothing further, therefore, 
can be limited by way of remainder, but it may take effect as an 
executory devfee. An ulterior limitation, to take effect as a re- 
mainder, must immediately follow the determination of the par- 
ticular estate. VclU v. Brorm (a), and Marks v. Marks (6), are 
in point. These cases all establish the proposition, that where 
the interest which is given is not a substitutionary fee, the limi- 
tation must be an executory devise, and not a contingent re- 
mainder. Luddin^ton v. Kime, as reported in Salkeld (c), and 
Lord Raymond (d), is the case of an executory devise. That 
was a devise to B. Armine for life, and in case that he should 
have any issue male, then to such issue male and his heirs for 
ever, and if he should die without issue male, then to Sir T. 
Barnardistone^ and his heirs for ever. Best also cited Fearne 
{e). In Parkhurst v. Smith {f\ Willes^ C. J., says, “ there are 
two sorts of contingent remainders, that do not vest, the second 
of which is, where the commencement of the remainder depends 
on some matter collateral to the determination of the particular 
estate, as, for instance, if there be a limitation to A, for life, re- 
mainder to B. after the death of J, S. There is but a mere pos- 
sibility that an interval may occur between the death of A. and 
the death of *7. S.j yet that possibility prevents its being a good 
particular estate, to support a contingent remainder to be limited 
thereon. Here, though a child of the nephew be born, it is 
possible that he may die before twenty-one, and until that time, 
therefore, the estate is defeasible. Consequently, it cannot be 
good as a contingent remainder ; it is either void, or it is an ex- 
ecutory devise, according to the doctrine of all the cases ; * and 
the intent of the testator is clearly favourable to the Defendant. 
This is not a substitutionary fee, because the whole fee is given 
away, and yet, in certain events, the fee first given may take ef- 
fect, and, nevertheles*s, the subsequent limitation may in certain 
events take place after it. ^ . 

Onslow^ Serjt., contra. This is not an executory devise, but 

(a) Cro, Jac. 592. (d) 1 Ld. Raym, 203. 

{b) IQ Mod, 419. (e) On Executory Devises^ p, 92, of edition of 1 795. 

(f) 1 Salk. 224. (/) mUeSy 388. 
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a remainder ; and if it can be construed as a remainder, the 
Courts will favour that construction. It has all the qualities of 
a contingent remainder. First, there is an estate for life to sup- 
port it. Secondly, it possibly may take effect on the determina- 
tion of the preceding estate, though it certainly may open and let 
in another : it is, as held in Doe^ d. Comberbach^ v. Perry n (a), a 
contingent remainder in fee, subject to be defeated by opening 
and letting in the estate of those who may be born afterwards. 
The case of Gulliver v. Wicket called for no decision on the point 
whether it should be an executory devise or a contingent remain- 
der, but the question merely was whether the ulterior disposition 
should at all take effect. So, in PelU v. Bromi^ beyond a ques- 
tion, the fee limited after a fee could not be supported as a re^ 
mainder ; the only question was, whether it could be supported 
at all. In ParJehurst v. Smithy the question was not, whether 
there was an executory devise, or a contingent remainder, but 
whether the remainder were vested or contingent. It may be a 
good executory devise in one case, and a good contingent re- 
mainder in another. Though both estates are given to the same 
person, yet there are two estates ; and the one may be good, the 
other not. Suppose a devise to A. for life, remainder to the 
first son of A. in fee : but if the first son of A, die under twenty- 
one, then to X. in fee ; and if there be no son of A.y then to W, 
in fee. Here are two different estates, and two different devisees ; 
and the devise to the one may be good, to the other may be bad, 
and it makes no difference, though both estates are given to one 
person. There was only one other point, namely, whether this 
devise might not create an estate tail in the nephews of the tes- 
tator. Against this proposition the Plaintiff’s counsel had relied 
on Doe v. Laming, But that case was materially different, not 
only because there the estate was expressly given to the female^, 
who could not be heirs in gavelkind, as well as to the males, but 
also, as Lord Mamjield notices, because they were made tenants 
in common ; whereas the land, by the course of descent in gavel- 
kind, would go to them as coparceners. Here the devise is to 
the heirs of the bodies of the nephews equally, which means the 
heirs in gavelkind, and is therefore confined* to the males, so long 
as there are any males, and therefore there is not the same ob- 
jection to construing this an estate tail. Strong v. Goff is inap- 
plicable. JOoc, on Demise of Blandford^v, Applin (Z>), favours the 

(a) 3 Term Rep, 484. (^) Term Rep, 82. 
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opinion, that the nephews here took an estate tail; but he mainly 
relied oh the point, that this was a contingent remainder. 

Besty in reply, denied the application of Doe v. Appliti, and 
Doe V. Pe7'ryn : the latter was decided upon the principle that 
the ultimate remainder was not to take effect till after the inde* 
finite failure of issue. In Gulliver v. WicJcett there were no 
children, so that according to the Defendant’s argument, that 
would have been a contingent remainder; and it may be ad- 
mitted /that it would have been such if the testator had stopped 
after the devise to the unborn child without adding the proviso 
for the estate to go over if the child died under twenty-one ; 
but the Court there hold it an executory devise, and not de- 
pending on the fact whether a child be born or not, but depend- 
ing on the circumstance, that there may be children born, who 
may have an indefeasible estate; and the devise over, if the 
children shall die under twenty-one, comprises in it the re- 
mainder over if there shall be no children : it is all one limita- 
tion. In Pells v. Brown the devise is, if Thomas died without 
issue, living William; so here, if either should die, leaving 
children, and they all should die without attaining twenty-one: 
the words are different, the effect the same* The devise is not 
merely to the survivor of the three brothers, but to the survivor 
jointly with the heirs of any dead brother: the words of the 
will arc “ to the survivor and survivors, and the heirs of the body 
of such surviving and other nephew”: every word must be 
effectuated, which can only be done by giving a portion to the 
heirs of the body of him who may have died leaving issue. If 
all had died leaving issue, how would the estate have gone ? 

Cur, adv, vult, 

Gibbs, C. J., on this day delivered the judgement of the Court. 
After stating the devise, and the remainder to the right heirs of 
the testator, he observed that those were the only material 
parts of the will, as it affected the present question. This was 
an ejectment brought for a moiety of the third part, which was 
devised to William the eldest nephew. Therefore his Lordship 
would state the interest which William^ and his children after 
him, took in the premises. The devise is to William for life, 
and if he has children (for heirs her^ means children), then to 
them in fee : if he has np children, then the estate goes to the 
testator’s nephews John and Robert. It is admitted on all hands^ 
that this is the true construction. [His Lordship then proceed- 
ed to state the facts of the case.] He observed that the time 

of 
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of the decease of John Cox the brother of the testator was not 
stated ; but whensoever he died, certainly a portion of the re- 
version which was vested in Jokn^ descended on William his 
eldest son. What that portion was,* it *was unnecessary for the 
Court to enquire, because the counsel had agreed amongst 
themselves to determine what was the portion of the reversion 
which the parties took, if the Court would determine the prin- 
ciple. In January f 1802 William Cbx died; anJif the contin- 
gent remainder was not previously destroyed, his third part then 
clearly passed to John and Robert^ the surviving devisees. It is 
admitted that the share sought to be recovered well passed to 
Woolley^ unless the contingent interest, which the deeds stated 
in the case purported to convey, was destroyed by the descent 
of a moiety of the estate to William. It was unnecessary there- 
fore to go into the effect of those deeds. It was admitted also, 
that a portion of the reversion descended on William, So that 
the only question was, whether that descent of a portion of the 
reversion destroyed the contingent remainder pro tanto. The 
lessor of the Plaintiff insisted that no destruction of any part 
of the contingent interest was occasioned by that event, and that 
he took as large a portion as descended to John. The Defendant 
contended, that this was a contingent remainder, descending on 
William, which required a particular estate to support it ; and 
that the particular estate being merged in the fee, the contingent 
remainder was destroyed with it. The Plaintiff says, the contin- 
gent interest was not destroyed by unity of estate, because it 
was not a contingent remainder, but an executory devise ; for it 
was not to take effect but on the decease of the children of the 
first grantee under 21, and therefore was not supported by the 
particular estate given to William, because it was not to take 
effect on the decease of William, These are the points on 
which the case depends. On the decease of William it must be 
deteriiiined whether he has children, who are to take in the 
one event, or whether the persons, who are to take in the 
event of his having no children, are to succeed. This must be 
determined on the decease of William, and as a contingent re- 
mainder may be limited with a double aspect, where one or the 
otb^r of two limitations must take effect on a certain event, I 
see no reason why this should not fall within that class of cases. 
But it is said, it cannot be so, because there is one event which 
may not then take effect ; namely, that of the nephews having 
children, and the children dying under 21, after the decease of 
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the tenant for life. It is true that it may so happen : but that 
is not the event which has happened, and I can find no princi- 
pie, on which we arc called on to determine, that because there 
are two limitations, depending upon several events, one of which 
may possibly not take efiect within the limits which the rule of 
law prescribes, therefore the other, dependent on an event which 
necessarily conforms to the rule of law, shall not be effectual, if 
that event hap'pens. This is the conclusion to which the Court 
have come on arguing the case on principle; but it docs so hap- 
pen, that a case precisely the same in all its parts with this, has 
happened in modern times, which was not mentioned on the ar- 
gument at the bar; Doe, on Demise of Daxy, v. Bmiisall {a). 
That was in substance a devise to the testator’s niece Mary 
Owstwicic for life, and if she should have children, remainder to 
them in fee ; if none, or if, having children, they should die 
under twenty-one, then remainder over to the testator’s cousin 
Peter Davy, That is precisely like this case. Mary Ovostmek 
suffered a recovery, and it was agreed that the contingent re- 
mainders over were destroyed. Lord Kenyon^ C. J., says, “ The 
devisor seems to have reasoned thus : If the children of my 
niece live to attain twenty-one, when they will be qualified to 
dispose of this property prudently, I give it to them in fee : if 
they happen to die under twenty-one, and without leaving issue, 
then 1 will consider to whom I can best dispose of the estate, 
and in such an event I give it to my collateral relations. That 
brings the present case within Dddington v. Kimc^ which is the 
leading case upon this subject, and converts all the subsequent 
limitations into contingent remainders. Those depended on the 
particular estate given to the niece ; and she having destroyed this 
particular estate before they could take effect, they consequently 
fell to the ground. Perhaps the devisor was not aware that the 
niece could destroy the estate given to her children; but the 
Plaintiff’s argument goes to admit that she had that power, and 
it is a necessary consequence of our putting such a construction 
on the will as best will effectuate the intention of the devisor.*^ 
At the conclusion, Dord Kenyon says, 1 proceed on the words 
of the will, giving effect to every word contained in it, and they 
all lead to this conclusion, that this was a contingency with a 
double aspect. If M, Owstwick had any children, the estate 
was limited to them in fee; so here, if William had children, 
the estate would go to them in fee. If she had no children, or , 

(ff) 6 Term Rep. 50. 
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if, having children, they died under tv^enty-one, and without 
issue, then it was to go over to the lessor of the Plaintiff. Here, 
too, in like manner as in that case, all these rested in con- 
tingency, and the particular estate of freehold by which they 
were supported having been destroyed before they were capable 
of taking effect, the contingent estates limited over are destroy- 
ed with it. On precedent, therefore, as well as on principle, 
we tliink so much of the contingent remainder a*s was co-exten- 
sive with the portion of the reversion which descended to JVil^ 
Ham the nephe>v and devisee for life, was thereby destroyed. 
It is unnecessary for us to go into the consideration what that 
portion was, as the parties have agreed to settle it among them- 
selves. 

Judgement for the Defendant. 
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Plaintiff declared that on 19th March<^ 1779? Wil-- A beneficial 
I t 11*1 • i' 1 licence to be - 

^ Ham laylo}\ then being sole proprietor ot the Opera- exercised upon 

house, or Kuv^s Theatre^ in the and having full 

authority to grant and sell the ticket thereinafter mentioned, by out deed. 

indenture between him and Jacob Gourgas^ in consideration of writinj^. 

22bL iiaid by Gourgas to Ta%jloi\ granted to Gourgas. his exe- , A license to 

* ... ° ... .. • 1 /. I . <‘xcr«’iscd 

cutors, administrators, and assigns, six silver tickets or aclmis- upon innd for 
sion to the Opera-house, or theatre, and gave and granted to yearsf'g"ranted 
the res})eclive bearers thereof, to be admitted gratis into any for a valuable 
part of the theatre (the boxes and other places which were, and acted ^ * 
or during the term should be, occupied by subscribers to the 

" * ^ be eounter- 

Opera, and the boxes reserved for the use of the projirictors manded. 
and their assigns, excepted), to be present at, and see all vrying^to^tni"' 
operas, exhilutions, and other public entertainments (the con- estate 

cert of ancient music excepted) there to be had during the re- nected with an 
spective terms of twenty-one years, or twenty-one seasons, from 
24th Junc^ 1797; which six silver tickets were then already which, after 
made and engraved as in the declaration was minutely dc- Ince^^he in- 
scribed, one whereof w as numbered 471; to hold the same tinues 

tickets with such free license, &c. to Gourgas and his assigns, uieir inteifcr* 

eiice, held to 

have authority from the trustees to bind them and the land by all acts in the ordinary management 
of the establishment. , . 

for 



374 

1817. 

Taylor 

V. 

Waters. 


[ 375 ] 


CASES IN HILARY TERM 

for the term of twenty-one years, or twenty-one seasons, and 
with power to sell such tickets, or either of them, and the li« 
cense, liberties, and privileges aforesaid, at pleasure: And 
Thylor for himself, his heirs, executors, administrators, and 
assigns, covenanted with Gourgas, and his assigns, that if 
either of those tickets should be at any time sold, then the pur- 
chaser might, upon surrendering the tickets so purchased, 
have a new ticket, to be made in his own name, upon payment 
of one guinea. And further, for defending the rights and 
privileges of Gourgas^ or his assigns, holders or owners of 
those six tickets, against all accidents by fire, or otherwise, 
whereby those tickets might be lost, &c. or rendered useless to 
the owners, that upon notice in writing to the treasurer at the 
office of the theatre, of any such loss, whereby tl’e owners of 
the tickets might be deprived of the use thereof, and upon au- 
thority given to stop such loss or missing ticket at the doors of 
the theatre, and to refuse admission to the bearer, the real 
owner or proprietor for the time being should be entitled to 
one personal admission in respect of each such missing ticket, 
for one month; and in case such lost ticket should not be pro- 
duced, or appear at the theatre within the month, such pro- 
prietor should be entitled to a new ticket, for the residue of the 
term thereby granted, with all the privileges and advantages 
that the lost or missing ticket gave, or were annexed, or in- 
tended by that indenture so to be, paying for the same one 
guinea, and surrendering all right and interest under such 
former ticket, and authorising the stopping and retaining the 
same, if thereafter it should be presented at the doors of the 
theatre: That on the l6th July^ 1799, the Plaintiff* became the 
purchaser from Gourgas of the ticket numbered 47 1, and the 
lawful bearer thereof, and entitled to be present at, and see all 
operas, exhibitions, and other public entertainments (the con- 
cert of ancient music excepted) there to be had during the 
residue of the respective terms of twentj'-one years, or twenty- 
one seasons: That afterwards, on 1st November ^ 1810, the 
Plantiff* lost the same ticket, and thereupon, on ^9th Decern^ 
ber^ the Plaintiff, in pursuance of the indenture, duly obtained 
a new ticket in lieu of the lost ticket [and set out the descrip- 
tion of it], whereby the Plaintiff became and thence hitherto 
had been entitled to all the privileges and advantages that the 
lost ticket gave or intended to give : That while the Plaintiff 
was possessed of that ticket, and so entitled, and duriif^ the 
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term of twenty-one seasons, on the 17th January, 1815, and. 
whilst public entertainments (not being the concert of ancient 
music) were performed in the said theatre, the Plaintiff at- 
tempted to enter the theatre at the proper door, and presented 
that ticket to the proper person in that behalf; and avers 
notice; yet that the Defendant, contriving to injure the Plain- 
tiffj prevented him from entering the theatre, unless he would 
pay 105. 6iZ., which he, thereupon, to obtain ^ad mission, paid. 
There were other counts stating the grievance more generally. 
The cause was tried at Westminster, at a sittings in Hilaiy 
terra, 1816, before Gibhs, C. J., when it appeared that by in- 
denture of 1st August, 1792 , between jP. de Burgh, P, Golds- 
worthy, Hammer sley, and W, Sheldon, Esquires, 1. ; 22. B. 

Sheridan, and T. Holloway Esquires, ; and W. Taylor, S. ; 
Reciting four several demises of the theatre, and certain addi- 
tional buildings, made by VanhurgJi and others to Sir Peter 
Denis and James Brooke, the latest whereof was from 4th July, 
1777» for twenty-one years, and that Taylor had by assign- 
ments become possessed of those leases and premises, and that 
in 1 789 the theatre was burnt down ; that Taylor rebuilt ; that 
on 2d Febrmry, 1792, Vanbwgh and Wife, and also Sheridan 
and Holloway (who by letters patent from the crown were en- 
titled to the reversion of the premises on the termination of the 
then existing leases), assigned to De Burgh, Goldsworthy, and 
Hammersley the ground on which the new theatre was built ; in 
trust, first, to pay the rent to the crown, next to pay Van-^ 
burgh, and, after his decease, his wife, if she survived, an 
anniiity of 400/., and to pay the residue then, and after the 
decease of Vanburgh and wife, the whole, of the profits to 
Sheridan and Holloway equally: that two terms granted to 
Vanburgh by the crown had become vested in Sheridan and 
Holloway, subject to the lease to Brooke, then vested in Taylor; 
that in consideration of Taylor^s expense in rebuilding, and the 
rent, covenants, &c., Sheridan and Holloway, and also De 
Burgh, Goldsworlhy, Hammersley, and Sheldon, as trustees, at 
the request of Taylor, agreed to grant Taylor a new lease of 
the premises comprized in the lease to Brooke, and assigned to 
F. de Burgh, Goldsworthy, Hammersley, and Sheldon, in trust 
for Shej'idan and Holloway, for a reversionary term of twenty- 
two years from Michaelmas, 1803, by that indenture, De 
Burgh, Goldsworthy, Hammersley, and Sheldon, at the request, 
&c. Sheridan and Holloway, demised, and Sheridan and 
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•Holloway granted and confirmed to Taylot*^ all the theatre, &C* 
from Michaelmas^ 1803 (the expiration of Brooke^ & lease, then 
vested m Taylor\ for twenty-two years, under certain rents; 
and Taylor covenanted with the four trustees, ’ and also with 
Sheridan and Holloway^ that he, Taylor^ would not during 
that present, or the reversionary term of twenty-two years, 
without the licence of Sheridan and Holloway in writing first 
obtained, grant away, assign, let, or dispose of any of the 
boxes of the Opera-house (except 41 boxes), otherwise than 
from year to year, or season to season, or grant any seats, 
rights, or privileges of admission whatsoever, in or to any box, 
or other part of the theatre (except only the said 41 boxes and 
250 free admissions, the subscription and private boxes ex** 
cepted, and any incumbrances that affected Brooke^s then exist- 
ing lease), to any person whomsoever, otherwise than by the 
year or season, nor pull down, lessen, or decrease the number 
or dimensions of the boxes, nor charge or incumber the 
theatre, or the income thereof, or the term thereby granted, 
by mortgaging the same, or granting any new or additional 
rent-charges, or any other incumbrance; except that in case of 
fire, he might mortgage for the purpose of rebuilding. And 
there was a proviso for the re-entry of the four trustees, on 
non-payment of the rent, or breach of any of the covenants, 
and more expressly in case of breach of the covenant last 
stated. By indenture of 24th August^ 1782y between Tay^ 
lor^ first ; J. A. Gallini^ second ; W, Sheldon^ It. Benton, and 
J. Needham, third; W. Witham, fourth; B., B. Sheridan, fifth; 
T. Harris, sixth; and 7?. B. O'Reilly, seventh; reciting the 
demise by Vanlmrgh, by the lease of the 4th July, 1777, and 
assignment to Taylor, and reciting the title of Taylor to other 
premises (being the part whereon the stage is built), and the 
building of the new theatre, and an agreement between Taylor 
and (y Reilly (who then had Italian operas performed at the 
Pantheon, and was involved in debts), and that Sheridan and 
Holloway had purchased Vanhyrgh^ interest in the patent, and^ 
that the Paiitheon w^s destroyed by fire ; and reciting the as- 
signment above stated 2d February, 1792, from Vanhurgh to 
his trustees, and that Gallini was a creditor of the theatre 
in the Hay-market for 19,000/., and was to be paid 8500/., and 
the remainder by instalments; that Harris had a patent 
granted by Charles the Second to Killigrew, and was to receive 
a compensation of 250/. per atmum for assigning the lame to 

the 
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the Drury Lane company and theatre;, that Taylor was to re-. 1817. 

ceive 1000/. per annum out of the rents, &c. to complete the 

theatre ; that the debts of the Pantheon and Hay^marjcet theatre 
were to bq paid in rateable proportions out of the residue of Waters. 
the rents and profits of tiie Opera-House, by instalments of 
4000/. a year; that 200/. a year was to be paid to Witham^ as 
a trustee for persons then lately interested in the Pantheon^ 
during, OReilly\ life, and that the remainder of the rents and 
profits was to be paid to Taylor ; that to raise money to com- 
plete the theatre, and satisfy* debts, Taylor was to be authorized [ 379 ] 
to sell 41 boxes at 1000/. each, and that all silver tickets and 
claims of right of admission into the Opera-house, for which 
considerations had been given, should remain unimpeached: 
that a manager was to be appointed, with power to engage per- 
formers, and tfiat the annual expenditure of the theatre was 
not to exceed 21,000/. ; and that for carrying into execution 
this plan, the theatre was to be vested in Sheldon^ Benton and 
Needham as trustees, for the residue of the terms granted by 
Sheridan and Holloway. Then by that indenture, in considera- 
tion of the premises, and of JOs., Taylor granted and assigned 
to Sheldon^ Benton^ and Needham^ the Opera-house, for the 
remainder of sundry terms now expired, and amongst others 
the beforementioned term of twenty-two years ; upon trust to 
receive the rents, profits, subscription, door-money, and other 
the annual income, to pay thereout the taxes; then 300/. 
annual rent to Holloway^ and 1260/. annual rent to Sheridan 
and Holloway j to Harris 230/. yer annum^ in respect of the 
patent to be annexed to Drury Lane theatre; then to pay per- 
formers* salaries, and servants* wages, &c. not exceeding 
21,000/. then to pay Gallini% debt of 8300/. by instalments of 
1500/. a-year, with interest; then to pay 1000/. a-year to Tay^ 
lor^ or the architect or other person he might employ for ten 
successive years to complete the theatre ; then to pay Witham 
for the life of O'Reilly 200/. a-year, viz. 100/. for O Reilly^ and 
the other 100/. for his sister; then to pay 4000/. a-year, or 
such less surplus as there should be, one moiety thereof towards 
the discharge of 0'Reilhf% debts in respect of the Pantheon^ 
and the other moiety towards the discharge of Taylor^s debts in 
resp^t of the Haymarket theatre, and the surplus, if any, 
above that 4000/., to Taylor .for his own benefit. And the 
trustees were empowered to appoint a manager, re.moveable at 
pleasure ; and the subscription-money and door-money was to [ 380 ] 
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be paid to a banker to the account of Sheldon^ Benton^ and 
Needham; and after the trusts were performed, the property 
was to be restored to Taylor^ After the execution of this deed, 
Taylor continued in the absolute management of the theatre, 
and receipt of the profits, as before, and no possession was 
taken by the trustees till 1800, when Sheldon entered, and for 
a time assumed the possession, but after that time they again 
replaced the possession in Taylor » On the 19th Marche 
Wm* Taylor by deed (reciting that he had been for some time past, 
and then was, the sole proprietor of the Operadiouse, and of 
alV benefit to arise thereby), granted to Gourgas^ his executors, 
administrators, and assigns, six silver tickets of admission 
(among which was No. 4*7 1.), and gave and granted to the 
respective bearers thereof to be admitted gratis during the term 
of twenty-one years or twenty-one seasons, from 24th June 
17§7; to hold the same with such free license, &c. to GourgaSf 
his executors, administrators, and assigns, for the term of 
twenty-one years or twenty-one seasons, with full power to sell 
such tickets and license, &c. at pleasure. And Taylor cove- 
nanted, that he had good right so to grant such tickets, 
and that be would warrant to the owners thereof the free enjoy- 
ment of such right for the term, and that if either of the' 
tickets should be sold, the purchaser might, upon delivering 
up the purchased ticket, have a new ticket in his own name, 
on payment of one guinea, and further for preserving the right 
of Gourgas and his assigns, holders or owners of the ticket, 
against accidents whereby the same might be lost, upon notice 
to the treasurer of the theatre of such loss, the owner thereof 
should be entitled to another ticket for the residue of the term, 
in the same manner as he held the lost ticket, paying for the 
same one guinea. And upon every sale of the ticket, notice 
should be given to the office of the theatre, in order that the 
purchaser might be the better protected in the enjoyment of bis 
right. On 16th July^ 1799, the Plaintiff purchased by public 
auction the ticket numbered 471, which, upon payment of the 
price, was delivered^ to him, without deed. In 1809, the 
Plidnttff having lost his ticket, it was renewed to him in the 
manner stated in the declaration. He continued to enjoy a free 
admission to the theatre, from the time of his purchase, until 
Marekf 1814, when admittance was refused to him by the De- 
fendant who was a receiver, appointed by the Court of Chan- 
eys by order of the trustees, Sheldouy Benton^ and Needham^ 

upon 
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upon the ground that this was a grant which Taylor was not. 
competent to make. For the Defendants it was contended^ 
that Taylor having at the date of the deed of sale of the six 
tickets, no legal estate in the premises, that deed was void* 
For the Plaintiff it was urged, that the deed of 24 th August^ 
17929 not being accompanied with possession was fraudulent^ 
and Heed v. Blades (a) was cited, as having disposed of that 
trust deed : Gibbs^ C. J., held, that the Court \iad restricted 
that proposition to the personal effects only, which were therein 
comprised: he thought that the deed of £ 4 th August, 17929 
which, with relation to this question, was a conveyance of real 
property, was not void; he thought that the trustees were 
trustees to administer the funds, but that Taylor was to raise 
the funds, with power, perhaps, to the trustees to interpose, if 
they found Taylor misconducting the concern; and accord^ 
ingly, in 1800 , they did interpose for a time; but that previ- 
ously to their interposition, the Defendant being left by these 
trustees, who had the legal title, in possession, with all these 
powers to manage the Opera-house, there was the strongest 
implication of an authority from the trustees to Taylor to issue 
these tickets; and under his Lordship’s recommendation, the 
jury found a verdict for the Plaintiff for QQl, Ss., being the 
damage sustained by two years’ exclusion, at fourteen guineas 
per annum. 

Best, Serjt., in the same term, obtained a rule nisi to set aside 
the verdict, and enter a nonsuit. In Michaelmas term, 

Lens and Vaughan^ Serjts., showed cause, and Best endeavoured 
to support his rule. The Court took time to consider, and on 
this day the judgement of the Court, which involves the sub- 
stance of the arguments on both sides, was delivered by 

Gibbs, C. J. This was an action tried before me, at fVe^ 
minster, against the door-keeper of the Opera-house, for deny- 
ing admission to the Plaintiff, who was the holder of a silver 
ticket, purporting to give him entrance for twenty-one years. 
On the 1 st August, 1792 , the Opera-house, &c., was conveyed 
to W. Taylor for a long term now expired.^ W. Taylor had the 
complete management of the concern. On the 24 th August, 
1792, TV. Taylor conveyed the said Opera-house^ &c., to trus- 
tees, in trust to receive the profits and make certain paymimts. 
The trustees did not appear to have acted under this trust, ud- 
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1817. .til the year 1800. -On the 19th March^ 1799, W. Taylor 

— granted by indenture six silver tickets of admission to one 

Taylor Gourgas^ entitling the holder of each of them to free admission 

Waters, for twenty-one years. The Plaintiff became the holder of one 

of them, on and from the l6th July^ 1799, and was never inter- 
rupted in his right of entrance till 1814 , though the trustees 
had confessedly taken the management for some years, in and 
from 1800 . In 1814 , the door-keeper, by their direction, ex- 
cluded the Plaintiff, for which exclusion the present action Was 
[ 383 '] brought. The objections to the Plaintiff’s right were, 1 . That 
W. Taylor had parted with the legal estate before he granted the 
silver tickets to Gourgas^ and therefore nothing passed by that 
grant. To this it was answered, that the trustees, in whom the 
legal estate was vested, left the whole management to W. Taylor\ 
without notice to any one of their claim, and therefore his acts 
in the course of that management were authorized by and bind- 
ing upon them. The Defendant then insisted, 2. That this was 
an interest in land, and being for more than three years, could 
not pass without a writing signed by the party, or his agent, 
authorized in writing, and that W. Taylor was not so authorized 
by the trustees ; and 3. it was fiiriher insisted by him, that such 
an interest could only pass by deed, and that W. Taylor could 
not be authorized by the trustees to execute such deed, except 
by a deed from them. The answer given to the two latter ob- 
jections was, that this was not an interest in land, but a license 
irrevocable to permit the Plaintiff to enjoy certain privileges 
thereon, and was not required to be in writing by the statute of 
frauds, though it extended beyond the term of three years, and 
consequently might be granted without a deed; and although 
W, Tayloi' had affected to grant this by deed, it may bind the 
trustees, not as their deed, but as a license authorized by them. 
In support of this doctrine, the following cases are found : 
Webb V. Paternoster (a) license to the Plaintiff from Sir JV. 
Plummer to lay a stack of hay on his land for a reasonable time ; 
afterwards Sir W. Plummer leased the land, and the lessee turn- 
ed in his cattle, and ate the hay, for which this action was 
brought. The Court held that such license was good, and 
could not be countermanded within a reasonable time, but that 
more than a reasonable time had elapsed, half a year, and 
[ SS4 ] therefore the license was at an end. This case was recognized 

(a) Valm, 11, S. C. 2 Jiv, Hrp, 152, S. C. Jhph, 151. 

and 
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and acted upon by Lord Ellenbormgh and the Court of King’s 
Bench, in Winter Broolwcll (a). This shows * that a bene-' 
ficial license to be exercised upon land may be granted without 
deed, and cannot be countermanded, at least after it has been 
acted upon ; and this would also be sufficient to show, that this 
is not such an interest in land as, by the statute of frauds, can 
only pass by writing; but if any doubt remained upon the latter 
point, it has been long ago expressly decided by the Court of 
King’s Bench, in the case of Ward v. Lake^ Sayer 3., better re- 
ported in a MS. book of Mr. Justice Burrou^^ p. 36. License 
to stack coals on the Defendant’s close for seven years, cannot 
be revoked at the end of three. These cases abundantly prove, 
that a license to enjoy a beneficial privilege on land may be 
granted without deed, and, notwithstanding the statute of frauds, 
without writing. What the Plaintiff claims is a license of this 
description, and not an interest in the land. Gourgas paid a 
valuable consideration (Q,25L) to W, Taylor for these tickets, 
and the trustees might have called upon W, Taylor to account 
to them for that money. That it was in the ordinary course of 
management to make such grants, appears from the Plaintiff* not 
having been disturbed by the trustees, while they had posses- 
sion for some years, at least in and after 1800. He is therefore 
entitled to exercise the licence granted to him, and may main- 
tain the present action against the Defendant who has disturbed 
him in it. 

(rt) 8 Eastf 308. 


Bird v, Morse. 


Tf^REREf Serjt., moved, upon the usual affidavit, to change 
, the venue from London to the county of the city of Norwich^ 
that the Plaintiff might afterwards move for writ of venire 
facias^ directed to the sheriff of Norfolk^ and that the cause 
might be tried by a jury of the count^ of Norfolk^ the next 
adjoining county to the county of the city of jYonwcA, in pur- 
suance of the statute 38 G. 3. c, 52.^ which gives either party 
this privilege. 

The Court took time to the following day to inquire into the 
practice, when, finding that the Court of King’s Bench were, 

(as 
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(as upoa the motion was suggested by HuUockf Serjt, amicus 
'curia) in the habit of granting similar applications, which were 
not remembered to have been before made in this Court, they 

Granted the rule absolute. 


Hoesefall V. Testae. 

TN covenant, the Plaintiff averred a demise, by H. Pentony by 
indenture to J. JVestony of a messuage to hold to him and 
his assigns for five years, and averred a covenant by the lessee, 
that he and his assigns would sufficiently repair, maintain, &c., 
and amend the messuage and premises, and all the walls, 
fences, &c. of, in, or belonging to the same, and that, from 
time to time, and at all times, when, where, and as often as 
need or occasion should be during the term ; * and he showed a 
conveyance of the reversion to the Plaintiff, and an assignment 
of the term to the Defendant, and averred for breach, that 
daring the demise, and after the conveyance of the reversion, 
and the assignment, the Defendant did not sufficiently repair 
and maintain the messuage, and alt the walls of, in, and be- 
longing to the same ; but on the contrary, after the date of the 
lease, assignment to the Defendant, during the demise, and 
the Defendant’s possession, and after the conveyance to the 
Plaintiff, the Defendant, without license, and against the 
Plaintiff’s will, wrongfully pulled down and destroyed a certain 
part of one of the walls of the premises, and the materials 
thereof wrongfully carried away, and converted to his own use, 
and wrongfully erected a breast-timber in place of that part of 
the wall which was so injuriously broken down, and continued 
it hitherto so erected, whereby the messuage was weakened and 
damaged. Upon the trial of the cause, at the sittings in 
Middlesex j after Michaelmas term, 1316, before Gibbs^ C. J., 
upon tha plea of non est factum^ the lease produced in evidence 
btv the Plaintiff contained a covenant that the lessee and his 
asaigns would sufficiently repair, maintain, 8cc., and amend the 
messuage and premises, and all the walls, fences, &c., o^ in, 
or belonging to the same, and that, from time to time, and at 
aU times wb^n, where, and as often as need or occasion should 

be 
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.1)6 during tlie term, and at furthest, within three months after 
notice of any decay or want of reparation should by the lessor,* 
or his assigns, be given to, or left at the demised premises for 
the lessee or his assigns.” Gibbs, C* J., was of opinion that the 
latter clause so materially qualified the covenant, as to render it 
a wholly different covenant from that which the Plaintiff had 
alleged in his declaration, and that it was a fatal variance ; and 
he directed a nonsuit. 

Lens, Scrjt., in this term, obtained a rule nisi to set aside the 
nonsuit, and have a new trial, against which 

Best and Copley, Serjts., showed cause. Upon this covenant 
a plea that the Defendant repaired within three months would 
be good. If the whole covenant had been set out, it would be 
clear that the Plaintiff could not recover without averring and 
proving three months’ notice, which was requisite as well in the 
case of voluntary waste committed by the assignee in pulling 
down a wall, as in the case of permissive decay. 

Lens, Serjt., in support of his rule. These are two distinct 
covenants. There may be two distinct covenants in one 
sentence. Immediately on the premises going out of repair, 
there shall be an action on the breach : the Plaintiff may, 
at his option, either proceed on the general covenant, or 
on the further covenant to repair within three months after 
notice; but the Plaintiff is not bound to give the notice, and he 
may rely on the general covenant, if he will. And the nature of 
the breach is a material consideration. This is a non-repair of a 
particular sort, occasioned by the voluntary act of the Defend- 
ant. Roc, on Demise of Goatley, v. Paine {a), is in point. The 
Defendant objected, that after notice to repair within three 
months, an ejectment for the forfeiture by not repairing could 
not be brought within the three months; Lord Ellenborough 
says, The lease contains a general covenant to keep the pre- 
mises in repair. By breach of this the lease was forfeited, and 
the notice was no waver of the forfeiture.” H(mell v. Richards{b) 
is applicable. Whether the two covenants stand in the same, or 
in different sentences, the object of the contract must be looked 
to. The latter clause does not, according to the effect con- 
tended for, qualify, but annihilate the other. The more natural 
construction is, to give effect to each part. The lessee has no 
right to say that there is any time during which he may leave 
the premises in decay. 


(a) 2 Campb. 5S0. 


Jr8l7. 

Hobwau 

V. 

Tcrab. 
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(i) 11 East, 635. 


Best 
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Bestf in reply. In Goatley v. Paine^ there was a general cove- 
*nant; and there was no discussion, whether there were one 
covenant or two, nor whether they were repugnant or not. The 
case of Howell v. Richards only shows, that where part of one 
covenant qualtiies another covenant, the whole must be stated ; 
but it is. impossible that there should be two covenants in one 
sentence. 

Cur» adv. vult. 

Dallas, J., on this day pronounced the judgement of the 
Court, that this nonsuit ought not to be set aside. An absolute 
covenant is not the same as a qualified covenant, if they differ in 
substance. This declaration states an absolute covenant. There 
is a difference in substance ; namely, the giving of three months* 
time to put the premises in repair. And the whole stands in the 
same sentence ; therefore it is unnecessary to inquire what the 
effect would be, if a separate covenant were found in a different 
part of the same deed. Separate and distinct covenants arc 
those which severally make a complete sentence. This is one 
entire covenant, the whole of which must be taken together, anil 
therefore the rule must be 

Discharged. 


END OF HILARY TfiRM. 
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In the Fifty-seventh Year of the Reign of George III. 


MEMORANDA. 

IN the Hilary vacation died, at Bath, the Right Honourable 
Sir Jlexander Thomson, Knight, Lord Chief Baron of His 
Majesty’s Court of Exchequer. 

On the first day of this term. Sir Richard Richards, Knight, 
one of the Barons of His Majesty’s Court of Exchequer, was 
appointed to the office of Lord Chief Baron of the same Court, 
vacant by the death of the Right Honourable Sir Alexander 
Thomson, Knight. 

In the beginning of this term. Sir William Garrofw, Knight, 
resigned the office of Attorney-General to His Majesty, and was 
called to the degree of the coif, and was appointed to the office of 
one of the Puisne BaVons of His Majesty’s Court of Exchequer, 
vacant the promotion of Sir Richard Richards. He gave 
rings with the motto, Fas etjura. 

In the same term, Sir Samuel Shepherd, Knight, late His Ma- 
jesty’s Solicitor-General, was appointed to the office of His Ma- 
jesty’s Attorhey-General, vacant by the promotion of Sir William 
Garrcm. 

And in the same t^rm, Robert Gifford, Esquire, was appointed 
to the office of His Majesty’s Solicitor-General, vacant by the 

Vot. VII. D D promotion 


1817. 
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yfpril 2 i. 
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and costs. 
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promotion of Sir Samuel Shepherd, He soon after received the 
honour of knighthood. 


Johnson and Others v. The Coke and Gas-Light Com- 
pany. 

^ j"'HIS was an action upon an award directing the Dc- 
fendants to pay a sum of money by instalments, two of 
which being due, the Plaintiffs sued, and the Defendants plead- 
ed non est factum : the cause was in course for trial on the first 
day of sittings in this term, when the Defendants obtained a 
rule for a special juiy. 

Blossct^ Serjt., upon an affidavit that their purpose was be- 
lieved to be delay, moved, on the authority of Bloxhcm v. Bronson 
[a\ that the cause miglit be tried by the special jury at the first 
sittings, for which it before stood. 

The Com% upon reference to the case cited, directed the ap- 
plication to be made before the judge who was to preside at nhi 
pritis : if the application had been, as the unsuccessful appli- 
cation to the Court in tlie case cited was an application to set 
aside a rule of the Court, then it was proper to make the mo- 
tion in bank, but where it was a motion to regulate the trial, 
the party must apply to the judge who presides at nhi prms. 

And they refused to make any order. 

(a) Ante, IV. 470. 


Duncan, Gent, v, Richmond. 

^^HIS was an action on an attorney’s bill. Bosanquet^ Serjt., 
^ moved to refer it to the prothonotary to inquire what 
deeds, papers, and writings ought to be delivered over by the 
Plaintiff to the Defendant on payment of debt and costs. The 
Plaintiff doubted whether he could safely deliver over certain 
deeds belonging to a Co-defendant. 

Gibbs^ . C. J. Here are deeds delivered , to the Plaintiff 
eithel- by A, and B. jointly, or some by A. and some by B. 

The 
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The Plaintiff has a lien on some of these deeds for his bill. 
But some of the deeds belonging to A., some to B., and some 
jointly to A. and jB., we cannot bring B. before this Court 
to try his rights. 

Rule refused. 


Duncan 

Richmond. 


Jones v. Hill. 

^^IIE Plaintiff declared that the Defendant had held and 
enjoyed divers messuages and two small rooms as tenant 
thereof to the Plaintiff, to wit, for the residue of a term ending 
Qitik June^ 181.3, upon certain terms, viz, that the Defendant, 
during his tenancy, at his own costs, would from time to time, 
and at all times, when, where, and as often as need or occasion 
should be or r^:K]uire, well and sufficiently repair, uphold, main- 
tain, amend, and keep the premises, and every part, in, by and 
with all and all manner of needful and necessary reparations 
and amendments, and the same so well upheld, &c., at the end, 
or other sooner determination of the term, which should first 
happen, w’ould peaceably yield up to the Plaintiff in as good 
plight and condition as the same were in, when finished under 
the direction of Mr. John Middleton ; but that tlie Defendant, 
not regarding his duty in that behalti but contriving to injure 
the Plaintiff*, whilst the same were in the Defendant’s possession 
as tenant thereof to the Plaintiff, to wdt, on tlie 24'th June^ 1810, 
and on divers other subsequent days before 24th June, 1815, 
wrongfully suff’ered the messuages and two small rooms to be, 
become, and continue, and the same during all that period, and 
- still, were ruinous, prostrate, fallen down, and in great decay, 
for want of needful and necessary reparations and amending, 
&c., and afterwards, on that day, the Defencfant wrongfully 
yielded up to the Plaintifi* the premises, so ruinous, and in much < 
worse order and condition than *when the same were finished \ 
under the direction of Middleton, The Plaintiff in his second ' 
count stated that the Defendant had held divers messuages and i 
two small rooms as tenant thereof to the Plaintiff, viz. upon • 
certain terms, that the Defendant, during his tenancy, at his ^ 
own costs, would from time to time, and at all times, when, * 

under the direction of J, M. 

Semble, that case will not lie against a lessee for years for permissive waste. 

D D 2 where 
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Vhere, and as often as need or occasion should be or require, 
well and sufficiently repair, uphold, maintain, amend, and keep 
the premises in, by, and with all and all manner of needful and 
necessary reparations and amendments ; and assigned for breach 
that the Defendant, not regarding his duty, but wrongfully in- 
tending to injure the Plaintiff, whilst the same were in the De- 
fei^dant’s possession as tenant thereof to the Plaintiff, on 24th 
June^ 1810, and other days, wrongfully permitted the messuages 
and two small rooms to be, become, and continue, and the same 
during all that period, and still, were ruinous, prostrate, fallen 
down, and in great decay for want of needful and necessary re- 
parations, and amending, maintaining, repairing, and upholding 
the same. The Plaintiff in his third count averred that the 
Defendant held the premises as tenant to the Plaintiff, upon 
the terms that the Defendant should, whilst he so continued 
tenant, sufficiently repair, maintain, support, and keep them; 
and he averred that the Defendant was and continued his 
tenant thereof from 24th June^ 1810, until 24th June, 1815; 
but that the Defendant, not regarding his duty, did not, nor would 
whilst he so continued tenant, sufficiently repair the premises, 
but had neglected so to do, and, on the contrary, during all 
that term, had suffered and permitted the premises to be and 
remain ruinous, })rostrate, fallen down, and in great decay, 
for want of needful and necessary reparations, maintaining 
and upholding the same. , The Defendant pleaded the general 
issue. 

Tiiis cause W’as tried at the Surrey Lent assizes, 1817, before 
Dallas^ J. It appeared that the Defendant had been tenant of 
the premises under a lease to liotton for twenty-one years from 
24th 1794, wherein the lessor covenanted that he w'ould 

at liis own costs cause the several alterations and improvements' 
then going on under the direction of Mr. John Middleton^ with 
respect to the basement, stories, and drains of the premises, to be 
completed before 24th June then next, and the lessee cove- 
nanted that he, his executors, administrators, and assigns, or 
some or one of them, would, at his, or some or one of their own 
costs, from time, to time, and at all times during the term, when, 
where, and as often as need or occasion should be or require, 
well and sufficiently repair, uphold, maintain, amend, and keep 
the premises, and every part, in, by, and with all and all manner 
of needful and necessary reparations and amendments whatso- 
ever, and the same so well and sufficiently upheld, sustained, 

maintained, 
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maintained, repaired, paved, amended, and kept, at the end or 
other sooner determination of that demise which should first hap- 
pen would peaceably yield up to the lessor, in as good pliglitnnd 
condition as the same should be in, when finished under the 
direction of Mr. Jolm Middleton^ agreeable to the lessor’s cove- 
nant therein contained (reasonable use and wear excepted). 
For the Defendant it was objected, that an action upon the case 
could not be maintained for permissive waste, upon which ground 
Dallas^ J., directed a nonsuit, with liberty to move to set it 
aside, if the Court should be of opinion that the action were 
maintainable. 

Vaughan^ Serjt., now moved to set aside the nonsuit and have 
a new trial. The dictum of Mansjidd^ C. J., in Herne v. Bern- 
bow {a) ; that case lies not, for permissive waste was merely 
ohiter^ and not the point in the case. By the statute of Glou^ 
ccstevy a tenant for years, as for half a year, or a year {b\ is 
liable for waste ; and that though he be assignee of tlie term (c). 
And he is liable as well for permissive as for commissive 
waste. And Lord Co/ce^ in his reading on that statute, saith, 
he that sufFereth a house to be out of repair is guilty of waste. 
So, If the tenant suffer the houses to be wasted, and then fell 
down timber to repair the same, this is a double waste (n?).” 
So, “ If a tenant permit a chamber to be in decay for default 
of plaistering, whereby the great timber becomes rotten, and 
the chamber becomes very foul and filthy, an action of waste 
lies for it (e). So affirmed in error.’^ So, ‘^If a lessee permit 
the walls to be in decay for default of daubing, whereby the 
timber becomes rotten, an action of waste lies. Newell v. 
Downing And, “Between Sir John Corbett^ and Sir 

James Stonehouse (g), admitted and adjudged, that an action of 
w^aste lies for permitting the walls of messuages to be in decay and 
unrepaired for default of daubing and plaistering, whereupon, ‘no 
waste done,’ was pleaded ; and this also was ajimitted upon a 
writ of error thereon in B. II.” And the cases where it has 
been held that an action on the case does not lie for permissive 
waste, must be intended of actions against tenants at will in the 
true and strict legal meaning of the wordj not of actions against 


(a) Ante, IV. 764. 
(^) 3 InsL 302. 

(c) Ibid. 

Cv. Liu. 63. b. 


S94 

1817. 

Jones 

V. 

Hill. 


[ 39i ] 


(e) 2 Ho. Abr. 816., Wast,pL 36. 
(./') 2 llo. Abr. 816,, Wast,pl. 37. 
(g) Ibid. 


tenants 
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tcn«T,nts for years, or from year to year. The authorities that 
support this distinction are collected by the deep learning of the 
editor of Saundet's {a). And that most able pleader *gives a pre- 
cedent (i) of a declaration for the very action of case for per- 
missive waste against a tenant for years, taking it to be acknow- 
ledged law, that the action for permissive waste will lie. In Ken-- 
lyside v. Thornton [c] it was held, that the contract docs not 
deprive the lessor of his remedy for waste. And though in 
son V. Wells [d) it is put broadly in the margin, that case lies not 
for permissive waste, yet the case docs not support the proposi- 
tion to the general extent, for there it is expressly staled, that 
the Defendant was merely tenant at will. 

Grinus, C. J. I do not say whether pcrmi.s.sive waste may or 
may not lie, but it is impossible that it should be waste, to omit 
to put the premises into such repair as A. 11, had put them into. 
Waste can only lie for that wliich would be waste if there were 
no stipulation respecting it; but if there were no stipulation, it 
could not be waste to leave the premises in a worse condition than 
A. B. had put them into. I think that is certainly not waste. 

The rest of the Court concurred in 

Refusing the Rule (e). 


(a) 1 ffms, Saund, 3Q3 a, n,1., and 2 Wmst, SaunrI, 252, n, 7. 

(Jj) 2 W m. .Vaz/m?. 252. r. r7. 7. (c) 2 lil, {d) 1 Ketv liep. 290. 

{e) The reporter did not collect wtKtthor the Court expressed any decided opinion 
on the '2d and 3d counts, on which the counsel did not much dilate*, hut wliich had 
no reference to tlie repairs cionc by J. AluldlaUm, 


April 28. 


Fry V. Hill. 


Theholderofan was an action for goods sold and delivered; and upon 

LwTafter’sigh^^^ before Park^ J., at the sittings after Michaelmas term, 

is not bound in- I817j it appeared that the Defendant having occasion to pay the 
stantly to trans- 
mit the bill for acceptance. 

He may put it into circulation, or 

Though he do not circulate it, he may take a reasonable time to present it for acceptance. 

What is a veasonable time is always a question to be determined by a jury. 

*A delay to present until the fourth day a bill on London^ given within twenty miles thereof, is not 


unreasonable. 

The vendor of goods being paid for them by a bill at one month after .sight, given by the purchaser’s 
banker for a larger sum than the price, the vendor payip the difference, is not, upon the bill’s being 
dishonoured, precluded from recovering against the buyer the price of the goods. 

Plaintiff 
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Plaintiff 134?/. 185,, for goods, early on Friday tbe 9th day of the 
month, the Defendant’s bankers, on his account as to 134/. 
(parcel) and receiving from tlie plaintiff the difference in cash, 
delivered at Windsor to the Plaintiff‘’s servant, a bill to which the 
Defendant was no party, drawn by themselves upon their own 
corresponding banker in London^ at one month after sigljt, Ibr 
140/. The bill was presented for acceptance on the IStli of the 
same month, and the country barkers having failed on that same 
day, acceptance was refused. S/iq)herd^ Solicitor-General, con- 
tended, that as well by this course of dealing, which the Plain- 
tiff’ himself had elected, as by his laches in presenting the bill, 
the Plaintiff had made the bill his own, and was paid for t[)e 
goods. The jurj^, however, under the direction of Parlc^ J., 
who relied on Gouyy v. Harden («), found a verdict for the 
Plaintiff. 

The Solicilor-Gencral now moved to set it aside, and enter a 
nonsuit, renewing the same objections. lie insisted tiiat.it was 
the duty of the Plaintiffi receiving a bill payable at a certain time 
after sight, to prcscait it for acceptance as soon as he conveniently 
could: if the Plain tiff’ hud forwarded this bill for acceptance on 
the Friday^ Saturday^ Sunday^ or Monday^ he would thereliy have 
enabled the Defendant to withdraw his funds from liis banker’s 
hands. The necessity is more urgent to present Ibr acceptance 
a bill payable after sight, than a bill payable after date, because 
by deferring it, the bolder protracts the period of that payment, 
whereby tlie drawer pro})oses to withdraw his effects from the 
hands of the drawee. Secondly, it was for the Plaintiff’’s own 
convenience of remittance, tliat, instead of taking a check for the 
sum which the Defendant proposed to pay, he luid commuted it 
for a bill; and this was strongly evinced by his taking a bill, not 
for 134/. 185., but for 140/., paying the difference, and therein 
blending his own property with tliis payment, whereby he had 
rendered the bill completely his own, and was ptiid f )r hiss goods. 

Gibbs, C. J. TJic Defendant’s argument on the first point 
would go to the extent, that the holder of a bill payable after 
sight is bound to transmit it for acceptance, without putting it 
into circulation at all. But even if it were a case in which it was 
required to give instant notice, it has been repeatedly determined, 
that the holder of a bill is not bound to send it on the same day 
that he receives it; and there was no post to London on the &- 


(a) Ante , 


iurday. 
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turday. He might have sent it on the ^Sunday. But I do not 
go upon that ground. The holder must present a bill payable 
after sight within a reasonable time; but it is in the power of the 
holder to postpone the day of payment, by postponing the date 
of the presentment for acceptance; and he certainly may put the 
bill into circulation if he will. In the recent case of Goupy v. 
Harden^ the bills were put into circulation ; here it does not ap- 
pear what was done with the bill in the interval. The question 
on these bills^ drawn at sight certainly is left very loose by the 
cases. The result of the cases undoubtedly is that which I have 
stated ; and Eyre, C. J., says, in Muilman v. UEguino {a), that it 
is. under all circumstances a question for the jury to determine, 
whether such a bill was presented in reasonable time. Btdler, J., 
in the same case, rather narrows that doctrine, and though he 
agrees, that if it were in circulation a twelvemonth, there would 
not be laches ; but he says, that if, instead of putting it into cir- 
culation, the holder were to lock it up for any length of time, he 
would be guilty of laches. Is this, therefore, a case, in which 
the Plaintiff can be said to lock up this bill for any length of time? 
If we were to grant a new trial, the result would come at the last 
to this; it would be a question for the jury, whether there has 
been a default to present the bill within a reasonable time. That 
question has already been left to the jury, and they have found 
that the bill was presented in a reasonable time. We think, as 
the matter stands, it is perfectly right. 

Rule refused. 

(a) 2 IJ. Bl. 5(0. 


April fts, Matthews and Another v. Dickinson. 

In an action for ^T^HIS was an action brought for maliciously suing out a com- 
ing out ^0010-" mission of bankrupt against the PlaintiflFs, as the surviving 
mission of bank- partners of Edmund Darby, which in their declaration they 
?laLtSs/‘Vui^ averred to have been duly superseded. Upon the trial of the 
cause at the Spring assizes, 1817, before J., 

Darby,'* as the the Plaintiffs proved a commission issued against them as the 
fact was, an 

averment that the commission was superseded, is not proved by a writ of supersedeas , to supersede a 
commission against the Plain tiifs << surviving partners of Edward Darby," 

surviving 
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surviving partners of Edmund Darby ^ as in fact they were; and, 
they proved an order of the Lord Chancellor for superseding 
the same commission ; but the writ of supersedeas^ issued thereon 
and produced, was to supersede a commission issued against the 
Plaintiffs as the surviving partners of Edward Darby. Bur^ 
roughs J., held that this writ could not supersede that com- 
mission, and directed a nonsuit. 

Best^ Serjt., now moved to set aside the nonsuit and have a 
new trial. He urged that it was immaterial whether the name 
of the deceased partner were Edmund or Edward^ the commis- 
sion affecting only the survivors. The supersedeas would have 
been good, though it had omitted all mention of the deceased 
partner : it sufficed to name the living ones. There was evidence 
in the cause which proved that no other commission ever issued 
to which this writ could apply, and that the writ did apply to 
this commission. The commission was in substance superseded. 
It could not be doubted, that upon application made to the 
Court of Chancery to correct this misprision of the officer, if the 
Court had not thought it too frivolous for amendment, it would 
have been instantly corrected. 

Gibbs, C. J. This was an action for maliciously suing out a 
commission of bankrupt. Unless it was superseded, the action 
could not be supported. The Plaintiffs declare against the De- 
fendant for suing out a commission against the survivors of 
Edmund : the supersedeas is to supersede a commission against 
the survivors of Edward^ and it is contended this is no variance. 
To what extent is this doctrine to go? It is said, that it is very 
hard that the party should suffer by the act of the officer ; but 
wherever officers do err, the party does suffer. Suppose a 
judgement were obtained against William Dickinson^ and the 
officer draws up a judgement against Thomas Dickinson^ that 
judgement could not be supported. Therefore, though, no 
doubt, the error in this writ might be amended by the Court of 
Chancery, yet I cannot say that there was any legal proof that 
the commission has been superseded. 

Rule refused. 
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^ril 28. 


WoGAN V . Somerville. 


The house- 1 jj an action for a libel, the Plaintiff declared, that he had 

apothecary of ■ ^ ^ 

an infirmary. ^ been, and was an apothecary, and had exercised, and still 
m/xing^med1! Continued to exercise the calling and business of an apothecary, 
cinesforthepa- and averred a libel published concerning him as such apothe- 

tiemtsofthe . i /• i , r. /v» ^ -r 

charity, but for cary. Upon the trial oi the cause at the Stafford J^ent assizes, 

pereon^alrearfy before Parlc^ J., the Plaintiff did not produce any such 

in practice as an certificate of his qualification to practise as an apothecary, as 

Sin of statute (<2) directs apothecaries to obtain, but he proved 

the apoth^ca- that, being articled as an apprentice to an apothecary for five 

needsnot**obtain years and a half, till he was 21, he had served him for three 

acertificate, years and a half, at the end of which time, being about four 
nor serve an ap- */ / ^ ^ ® . 

prenticeship of years before this action, upon his master quitting his practice, 

qXerby thr trustees of the Stafford infirmary appointed the Plaintiff 

15th section of their house-apothecarv, in which situation he had, for four 
the statute. t i i 

55 G.3.C. 194. years, officiated in mixing medicines for the patients ot that 

charity, but for no others. For the Defendant, it was objected, 
that this evidence did not prove the allegation that he was an 
apothecary ; because the statute (a) directs that it shall not be 
t 402 1 lawful for any person or persons (except persons already in 
practice as such) to practise as an apothecary in any part of 
England or WaleSf unless he or they shall have been examined 
by the Court of Examiners, or the major part of them, and 
have received a certificate of his or their being duly qualified to 
practise as such, from the Court of Examiners, or the major 
part of them,'" it was therefore necessary, that the Plaintiff' 
should prove the fact of his being an apothecary, by the produc- 
tion of bis certificate, which he not only had not produced, but, 
upon the evidence, it appeared, that it was impossible he should 
obtain a certificate, because the 15th section provided, “ that 
no person should be admitted to any such examination for a cer- 
tificate to practise as an apothecary, unless he should have 
served an apprenticeship of not less than five years to an apothe- 
cary," whereas the Plaintiff had served an apprenticeship of 
three years and a half only ; and, by s* 20., he could not under 
these circumstances practise as an apothecary, without subject- 
ing himself to a pc nalty of 20^. ParA, J., was of opinion that 


(</) 55 Geo. 3. c. 194. s. 14. 
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the Plaintiff came within the exception in the 14*th section) as a 
person already in practice as an apothecary, but he reserved the 
point, subject whereto the jury found a verdict for the Plaintiff. 

Shepherd^ Solicitor*General, now moved to set aside tlie ver- 
dict and enter a nonsuit, upon the objection that the Plaintiff* 
had not proved himself to be an apothecary. 

Gibbs, C. J. I am quite clear that a person who had four 
years since been admitted to officiate as apothecary to that 
infirmary, comes within the proviso of the act, as a person 
already inpractice, for whom it is not necessary to obtain any 
other diploma. 

Rule refused. 


WOGAN 

Somerville. 


Wells and Another, Assignees of Fisher u. Ross. 

^ was an action for the price of goods of Fisher^ a bank- 

rupt sold and delivered, for money had and received, and 
upon the other money counts. The Defendant pleaded in abate- 
ment, that there was another joint contractor who was not sued, 
and issue was joined upon that plea. At the trial of the cause 
at Guildhall^ at the sittings after Hilary term,. 1816, before 
Park^ J., the Plaintiffs proved that Fisher had sent out certain 
shooks of pipe-staves to the Cape of Good Hope^ to the De- 
fendant and Twycrossy who were then partners. They con- 
tended that the goods were sold outright, but the evidence 
established only a consignment for sale on commission. They 
were in the habit of making him returns in wines. The De- 
fendant and Twycross dissolved partnership, on which occasion 
the Defendant wrote to the Plaintiff^ that as 2 zcycross declined 
joining the Defendant in shipping any more wines for the Plain- 
tiff’, he, the Defendant, would take out the teymainder of the 
Plaintiff’s shooks, and when a favourable opportunity offered, 
he would ship for the Plaintiff.” The Plaintiff made no answer 
to this proposition, but the Defendant assumed the charge of 
the staves, and sold them. The jury found a verdict for the 
Plaintiffs, for money had and received, which 
Besty Serjt., now moved to set aside, contending that, upon the 
evidence, the bankrupt had never assented to the Defendant’s 
sole commission ; and the issue on the plea in abatement ought 
to have been found for the Defendant : further there was no 

evidence 


[ 4.03 ] 
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Goods were con- 
signed to two 
for sale by com- 
mission; upon 
a dissolution of 
partnership the 
commission to 
sell was as- 
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rightly sued for 
money had and 
received, which 
action could not 
have been main- 
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both although, 
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accounting 
would have Iain 
against both. 
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sufficient after 
verdict, 


evidence that any money had ever come unto the Defendants 
hands for these goods. 

Gibbs, C. J. Fisher^ who is now a bankrupt, consigns goods 
to Mobs and Twycross abroad. They do not purchase the goods, 
but they accept the commission : neither of them was, in that 
state of the transaction, liable to an action for money had and 
received. They dissolved partnership, and then the Defendant 
takes on himself that which remains to be done, he sells the 
goods ; and it must be taken that he sells them for money ; and 
that the Defendant has received it ; and he is alone liable in 
this form of action, for Twycross never received any part of the 
price. There was one form of action, namely upon their joint 
undertaking to sell on commission, in which the Plaintiff might 
have sued both, but in this form of action there is no ground at 
all to charge Twycross. 

Dallas, J. This was money had and received by the Defen- 
dant only. 

Park, J. The jury had the letters of the parties before them, 
and said, clearly this is only a consignment ; and after the let- 
ters had been in England nine months, it is monstrous to say 
that Fisher^ the bankrupt, had not assented to the proposal that 
the Defendant should take the commission on himself. 

Rule refused. 


Button v. Corder. 

T he Plaintiff declared on a warranty by the Defendant, that 
certain seed was good white round turnip seed, which he 
the defendant could warrant. After verdict for the Plaintiff, at 
the Surrey spring assizes, before Bosanquet^ Serjt., Onslow^ Serjt., 
moved to arrest the judgement, upon an objection that this was 
not equivalent to an allegation that the Defendant did warrant, 
or would warrant. 

But The Court held the declaration sufficient, and refused to 
grant a rule. 


Armstrong 
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AnMiTRONG and Another, Assignees of Mass and White, 
Bankrupts, v. Stratton, 


Jpril 29. 

C H06 ] 


Defendant had been held to bail upon an affidavit of the An affidavit to 
clerk to the Plaintiffs’ attornies, that the action was brought nyln^a*tender 
to recover of the Defendant the * sum of 369^. 9^. with in- in bank notes, is 
terest, by virtue of a bond dated 12th February^ 1816, entered thougTitdo not 
into by the Defendant, as surety for T. Faulding^ to the bank- hLs'been made 
rupts, in the penal sum of 5000Z., conditioned for performance to the parties, 
of an award to be made in manner therein mentioned, touching bankruptcy has 
certain matters in difference between the bankrupts and Fauld^ 
ing ; and that an award under the hands and seals of the arbi- and his as- 
trators to whom those matters were referred was made on 9th ®*^*discretion 
May, 1816, pursuant to the condition in the bond, by which exists in this 
they directed 2\ Faulding to pay to the bankrupts, their exe- I^p^emlntS'^ 

cutors or administrators, on demand, 369/. 95. 6d.\ that the affidavits to 
. 1 . /% 1 ^111 a®"* 

Plaintiffs had been appointed assignees ot the estate of the bank- Gibbs, c. 3, 

rupts under a commission, and that T. Winckjield^ one of the ^ brveryspa- 

assignees, did on 17th April personally demand that sum ringiy exercised. 

under the award; but that T. Faulding did not then, nor had King^Vsen’^ch^ 

he or any other person since iiaid that sum or any part thereof, exercises no 
^ , 1 . 1 11 1 1 such directic^. 

as the deponent believed, and that no tender to pay the money By Park, J. 

or any part had been made in notes of the Bank of England. tohSdfobail 

Copley^ Serjt., on a former day moved for a rule nisi to discharge stated that the 

the Defendant out of custody, on the defects in this affidavit, brought by as- 

The bond was conditioned for performance of the award by T. signer of r.J:, 

^ I t® bankrupt, to 

Faulding : and the award was tor payment ot a sum on demand ; recover 369/., 

but first, the condition of the bond was not set forth, which it bLd*enter«r 

ought to be; nor secondly, was it stated that any demand had into by the De- 

been made on the principal: another objection was, that al- tyfovTJFAn' 

though it was sworn thal no part had been offered in notes of ^^^ed fw 

the Bank of England^ the affidavit did not, as it ought, say that formance of an 

no tender had been made either to the assignees or to the bank- TO^ttere b^*'*"*^ 

rupt. There was, indeed, a statute for curing informalities in 

that part of the affidavit which disaffirms a tender in bank-notes, awardwaa madu 

but its operation was confined to mere informalities. conation 

rectmg T. P. 

to pay Af. on demand 369/. ; that a personal demand had been made, but that T.F. did not then pay, 
nor had he, or any other person since paid, and that no tender had been made in bank-notes.^ Held 
tliat this affidavit was insufficient, as it showed no cause of action. *But held, that the denial of all 
tender in bank-notes, was good, without expressing in particular, that none was made to the PbuntilF 
or the bankrupt. 

Gibbs, 
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GibbS} C. J. This is no more than a defect in point of form, 
for the affidavit denies any offer whatever, and that which is ge- 
neral comprehends within it every particular. 

Burrough, J. It never has been usual to swear that a tender 
has not been made to the Plaintiff; it is sufficient to swear that 
no tender has been made ; the word in the statute (o) is defect. 

Upon the two first points, The Court granted a rule nisi, 

Best^ Serjt., now showed cause against this rule. The affidavit 
is sufficient. Jenkins v. Law {h) is something like it. He offered 
an affidavit, which he said would not militate with the rule of not 
receiving supplemental affidavits in these cases, because it sug- 
gested no new facts, but only explained all ambiguities with re- 
spect to the facts which this application supposed requisite, and 
therefore it might be consistently received ; and inasmuch as the 
deponent had taken on himself positively to swear that the lie- 
fendant was indebted by virtue of the bond, the Court wx)uld 
give him credit that he swears the truth. 

Copleyy Serjt., in support of his rule. In almost every case a 
supplemental affidavit may be made consistently with the original 
affidavit, but in every such case it is refused. No affidavit is al- 
lowed to be made use of by the Defendant, and therefore, the 
Plaintiff’s affidavit must be full and sufficient. In this case, a 
demand on the third person was absolutely necessary. It is not 
like the ordinary case. 

Gibbs, C. J. (stopping him). With respect to this affidavit as 
it now stands, it is, no doubt, defective. It is not enough to 
state that Defendant is indebted on a bond ; and, especially, 
when that bond is conditioned for the performance of an award. 
With respect to our receiving the explanatory affidavit of the 
Plaintiff, there is great weight in what my Brother Copley urges, 
and especially when it comes out of the mouth of one of the most 
experienced judges who ever sat in this Court, I mean Mr. Jus- 
tice Heath : he*was of opinion, seeing that the arrest is made 
solely on the affidavit of the Plaintiff, without any interference 
of the Defendant, that the discretion to permit a Plaintiff to file 
a supplemental affidi^yit ought to be very very sparingly exer- 
cised. Otherwise it would lead to the practice of arresting on 
very loose and insufficient affidavits. In the present case the 
defect in the affidavit is palpable : it shows no cause of action. 

Dallas, J., was of the same opinion. 

(o) 43 G, 5, c. 18 s, 2, See ante, VII. (5) 1 Bos, ^ Full, 365, 


Park 
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Park, J. The ground on which the Plaintiffs’ counsel argues, 
would apply nearly to all cases. The discretion which exists in 
this Court, and which had better not exist (as the rule is in the 
court from which I came), ought very sparingly to be exercised. 

Rule discharged. 


Patten and Another, Assignees of Gould, a Bankrupt^ v. 

Browne. 

npHIS was an action of trover against the sheriff of Dat'set^ for 
the goods of Gould^ taken in execution ; and upon the trial 
of the cause, at the Dorchester* spring assizes, 1817, before Abbott^ 
J., the trading of Gould being disputed, the evidence to support 
it was, that Gould^ who rented a considerable farm, but had a 
homestead at some distance, whereon he resided, bought several 
quantities of pigs, to the amount of fifty or three-score in a year, 
and sold them to any person who wanted them : he bred pigs at 
home, but not on the farm: the pigs which he bought were 
brought upon the farm, and kept there: he kept some a week, 
some more : he fed them upon the stubbles, and he then sold 
them : he also purchased 200 bushels of ray-grass-seed, for the 
purpose of re-selling it at a profit, and he re-sold it, but it was 
mixed with other seed which he had himself raised, and which 
was improved by the admixture. 

Pelli Scrjt., cited Newland v. Bell (a), to show that this was a 
trading, where Gibbsy C. J., directed the jury, that if the bank- 
rupt bought pigs with a view of profit from a re-sale, he was with- 
in the bankrupt laws.” The jury first specially found that Gould 
sought a profit by his pigs; whereupon Abbot y J., directed them, 
that the *description of a trader was, a man who gets his living 
by buying and selling : a man might be a farmer and a trader 
also : he might be both a farmer, and a trader by dealing in pigs : 
it was clear that Gould was a farmer, and bred pigs, which were 
not the subject of the present consideration; and though he 
bought pigs, it was observable that the pigs which he bought 

on the stubbles, and resold them, some after a week, some after longer periods : Held 
these was an act of trading. 


{fi) 1 Holly 221 . 
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A person who 
buys any article 
for the purpose 
of mixing it 
with his own 
produce, witli a 
view to sell the 
the mixture 
more advan- 
tageously than 
his own produce 
could he sold 
unmixed, does 
not thereby be- 
come a trader. 

A person who 
buys pigs or 
other stock with 
a view to a rc?- 
sale of them, as 
ancillary to 
the profitable 
occupation of 
his farm, and in 
the interval 
feeds them 
wholly of prin- 
cipally on the 
produce of his 
farm, does not 
thercb}' become 
a trader. 

A farmer 
bought rye- 
grass-seed, 
mixed it with 
seed of bis own 
growth, and sold 
the mixture. 

He bought pigs, 
put them on hti 
farm, fed them' 
that neither of 
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were braught upon his farm ; and the jury would consider^ 
whether these purchases were ancillary to the profitable expendi- 
ture of the produce of his farm, or whether the direct object of 
them was a profit upon the re-sale of the pigs. Whereupon the 
jury found that this was not a trading. 

Pell now moved, upon the authority of Newland v. Bell^ to 
set aside this verdict, and have a new trial : he did not much 
rely on the dealing in the grass-seeds. 

Gibbs, C. J. 1 am of opinion that the law was left to the 
jury most correctly by my Brother Abott. Withrespect to the 
seed, I hold, that a farmer, like a person of any other descrip- 
tion, may buy seed, or any other thing, to mix with seed or 
other article of his own raising, with a view to sell the mixture 
more advantageously, and that if this operation be not used as 
a colour, this would not make him a trader. As to the pigs, 
the jury first find, as it was natural that a jury in their station 
of life would do, that he bought them to make a profit ; but so 
every farmer buys every article with a view of making a profit ; 
but the question is, whether he bought them with a view to 
making a profit as a trader, independently of the occupation of 
his farm. A man may buy pigs, or any other stock, for the pur- 
pose of selling them again ; but if in the interval he principally, 
though not wholly, feeds them on the produce of his farm, 
that does not make him a trader* When the case is afterwards 
more fiilly explained to the jury, and they understand what the 
question is, they find that Gould was not a trader. In this case, 
not only does the law appear to have been most correctly left 
to thei jury by the learned Judge, but it appears that the jury 
have found a perfectly right verdict. 

Dallas and Park, Js., concurred in opinion. 

Burrough, J. In many years, the most profitable mode'of 
using the produce of the farm, is to stock the land with pigs. 
In such a yearj for instance, as last year, when so much wheat 
was beaten down by rain and tempest, it is the best practice 
that can be pursued, and must have been done in such a year, 
in thousands of instances ; but that would not convert all the 
farmers into traders.' 

Rule refused. 


Alexander 
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Alexander Evelyn, arid Frances his Wife,, v* Raddish 
and Others. 

TN covenant the Plaintiffs declared on a lease granted by /FzZ- 
Ham Glanville^ being seised in fee, on 17rii Jtine^ 1765, 
whereby the lessor demised to T, Huddle^ his ^executors, ad- 
ministrators, and assigns, four messuages situate in Rathbone 
Place^ in the parisli of St. Mary-la-honnc^ to hold io Htiddlcy 
his executors, administrators, and assigns, for the term of 99 
years, at a rent therefore payable; and the Plaintiffs averred 
that Huddle^ amongst other things, for himself, his executors, 
administrators, and assigns, covenanted with Glanville^ his 
heirs, and assigns, that he Huddle^ his executors, administrators, 
or assigns, would at their own costs, within the first two years 
of the term, put the premises in good and sufficient repair, 
and from time to time, and at all times during the remainder of 
the term, W'ell and sufficiently "repair, uphold, support, main- 
tain, amend, pave, cleansjj, scour, empty, and keep the mes- 
suages, ground, and other the premises, when, where, and so 
often as need or occasion should be or require, and the same 
so in all thinjs well and sufficiently repaired, supported, up- 
held, maintained, amended, and kept, at the end of the term, 
or other sooner determination of the lease, whicli should first 
happen, would ]}eaceably and quietly leave, surrender, and 
deliver up to Glanvillcy his heirs or assigns : and further, that 
he, Huddle^ his executors, administrators, or assigns, or some 
or one of them, would at his, or their, or some one of their 
own costs, within the first SO years of tlie term, take down the 
four hiessuages, as occasion might require, and in the place 
thereof erect witli good and substantial matqfials, and in a 
workmanlike manner, upon the premises thereby demised, not 
leas than four other good and substantial brick messuages in 
the same uniform andf manner as the other messuages in 
Rathbone Place were then built, or should* thereafter be ei^ected 
and buik ; and they aver Huddy^ entry and possession, and 

within the fifty years, that the four messuages should be taken down. Upon demurre 
iimattid an opinion, that if within the fifty years the houses should be so repaired as 
completely and substantially as good as new houses, the covenant would be satisfied, 
down the old bboses. 
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sliow a devise of the reversion by the lessor to * William Evelyn 
in tail, with remainder over, and the devisor’s death, the seisin 
of William Evelyn^ and a recovery suffered by him to the use 
of himself in fee ; and a conveyance by lease and release, by 
William Evelyn to the Duke of Beaufort and Sir Abraham 
Hume^ to the use of William Evelyn and his heirs for the life 
of the Plaintiff Alexander Evelyn^ and a devise by William 
Evelyn of th^ reversion to the Duke of Beaifort and Sir 
Abraham Hume^ to the use of the Plaintiff Frances for life ; and 
the last devisor’s death, and the seisin of the Plaintiffs for the 
life of the Plaintiff Frances^ determinable on the decease of the 
Plaintiff Alexander ; and they aver that the interest of Huddle^ 
in 1812, came by assignment to the Defendants; and aver for 
breach, that although 50 years of the term did after the assign- 
ment to the Defendants, to wit, on 24th June^ 1813, expire 
and determine, yet neither Huddle^ nor the Defendants, or 
any or either of them, nor any other person, did or would at 
his or their own costs, or in any other manner whatsoever, 
within the first 50 years of the term, take down the four mes- 
suages, and in the place thereof erect with good and substan- 
tial materials, and in a workmanlike manner, or in any other 
way whatsoever, upon the premises, four other good and 
substantial brick messuages, in the same uniform and manner 
as the other messuages in Bathbone Place werej^ at the time of 
making the lease, or at any time after, erected and built ; but 
that Huddle and the Defendants had respectively hitherto neg- 
lected so to do, contrary to the last covenant. The Defendant 
pleaded, first, that the lease was not the deed of Huddle ; 
2dly, performance; Sdiy, that though true it was, that 50 
years of the term did after the assignment to the Defendants 
expire and determine, yet that occasion did not require, nor was 
it at all necessary, at any time within the first 50 years of the 
term, that tho. four messuages should be taken down, and in 
the place thereof four other messuages be erected as in the 
lease was provided; 4thly, breach, that although true it was 
that 50 years of the term did after the assignment expire and 
determine, yet that 'occasion did not require, nor was it in any 
manner necessary, at any time after the assignment, within the 
first 50 years of the term, that the four messuages should be 
taken down, as in the lease was provided. The Plaintiffs de- 
murred to the fourth and last pleas, and the Defendants joined 
in demurrer. 

LenSf 
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hens^ Serjt., in support of the demurrer, stated, that -the ques-r 
tion M^as, whether it were left to the option of the lessee whether 
the lessee should take down the houses and rebuild them, or 
whether the lessee were not bound at all events, before the end 
of the 30 years, to take down and rebuild. This depended on 
the construction of the words as occasion may require”. The 
lessee contended that they meant, ‘‘ if occasion shall require;” 
the lessor contended that it was agreed by the lease that there 
would be occasion within the 50 years, but that the lease con- 
templated that the occasion might occur sooner or later, within 
that period ; and it was at the lessee^ s option when he would 
seize the occasion, but it must at all events be done within the 
fifty years. The general covenant to repair, applied not to the 
mere erections of the four messuages, but it was to empty, &c., 
applying to every part of the premises. It would apply to the 
new houses when built, as well as to the old ones. The lessor, 
he contended, was entitled to have the houses, at some time or 
other of the first 50 years of the term, wholly rebuilt from the 
ground, however good they might be, as repaired houses. 

Gibbs, C. J. It is clear that the lessor is entitled to have 
four houses as good as new, before or at the end of fifty years,, 
so that during the residue of the term, there will be only the 
wear and tear upon houses of that recent date. I go along with 
the Plaintiff tlius much in the course of his argument, that he 
is entitled to new houses, in the course of the fifty years ; but 
the question is, in what form he is to have them. If he has the 
original houses as good as new in the course of the fifty years, 
or perhaps better, for considering how houses are now built, a 
repairllfi house may be much better than a new one, I think the 
Plaintiff* has all die is entitled to, and that he ought therefore to 
take issue on the question, whether there was occasion to re 
build, and if there were a house to all intents and purposes as 
good as new, I think the issue would be in favour of t he De- 
fendant. The lessee was to put the premises into complete repair 
within two years : he might have pulled down the houses and 
rebuilt them within two years, and that would have satisfied 
both covenants, and the lessor would at the end of the term have 
had houses with ninety- seven years’ wear on them. If they were 
at any one part of the term as good as new houses, and to all in- 
tents as able to stand the wear and tear of the term as new 
houses, I think the covenant would be satisfied. The awkward- 
ness lies in the words ** as occasion shall require ; ” for thereon 
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«it roust be shown that the occasion did arise : all this would be 
obviated, if the Plaintiff should take issue on the question. I- 
should certainly direct a jury upon the trial of that issue, that 
unless the repaired house were completely and substantially to 
every purpose as good as a new house, at some time within the 
term, the issue must be found for the Plaintiff. 

Ltens availed himself of the permission of the Court, to with- 
draw the demurrer, and plead to issue. 

Copley^ Serjt., for the Defendants. 


Fairlie and Others v. Christie. 

fT^HE Plaintiff^ declared in their first count on a policy of 
insurance, effected on 27th 1814, at and from Java 

to Londoriy upon ship or ships, sailing before 31st D^c., 1814, 
declared to be on goods, coffee in bags or bulk ; and that by a 
memorandum dated 1st Dec.y 1814, 8000/. out of 30,000/., 

* covered by that and another policy of even date, was declared 
to be on coffee, shipped in the Good Hope ; and by another 
memorandum of 13th Dec,^ it was declared that the foregoing 
declaration was on 3070 punts of coffee, and 20 tubs of cam- 
phor valued at 8000/. ; and that 9000/. more was to be on coffee 
by the Starling; and by another memorandum of 14th 
1815, it was declared that 17,000/. of the insurance of 30,000/. 
being already declared, the remainder was as follows : 9000/. 
on goods by the Siar^ valued at that sum, and 4000/. o? goods 
by the Clarendon^ valued at 1 1,000/. (7000/. being insured by 
another policy on that ship) ; and the Plaintiff averred, that 
coffee of the value of 9000/. was, on 8th OcU^ 1814, shipped in 
Java by the Starling ; that she on 31st 1814, sailed, and 
was lost by perils of the seas ; that on 23d ISov, goods value 
9000/. were shipped in Java^ on the Star: that she sailed 
on 23d Hov.^ and jw^as captured; that goods of the value of 
4000/., were on 23d jVbv. shipped in Jam, by the Clarendon ; 
that she sailed on 31st Dec.^ and was captured. In the second 
count, the Plaintiffs stated the policy to contain a warranty to 
sail on or before the 10th day of Oct, and averred all the other 
facts as in the first count. The Defendant paid the premiums 
into Court upon the count for money had and received. Upoh 

6 the 
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the trial of this cause at Guildhall^ at tlie ^sittings after Trinity 1817* 
term, 1816, before Gibbs, C. J., it was proved, that on the ^ 

S;7th Sej)t., 1814, when the Defendant executed the policy, 
there was in the body of it a warranty to sail on or before the Christie, 
10th of Oct,, as declared on in the second count. Upon the [ *417 ] 
policy were indorsed on 1st Dec., 13th Dec., 1814, and 14th 
Feb., 1815, respectively, the three memoranda of those dates: 
they were signed by the Defendant’s agent. /Before the time 
when either of these memoranda were so subscribed, the Plain- 
tiffs, intending to apply for the assent of the underwriters, had 
written in the margin of the policy, opposite to the clause of 
warranty of sailing before the 10th of Oc^., the vrords “on or be- 
fore the 31st Dec., 1814,” and had struck a pen through the 
date in the body of the policy, 10th Oct. Several underwriters 
had subscribed the initial letters of their names to the alteration 
of warranty in the margin, but the Defendant had not subscribed 
to it. It appeared that the Starling \vith4ier cargo ^sailed on 
the 9th of Oct., 1814, the Star on the 4th, and the Clarendon on 
the 25th of 'Nov. It was attempted to be established for the 
Plaintiffs, that the Defendant’s agent had seen the alteration of 
the warranty of sailing before he signed the other memoranda, 
and had, therefore, in signing them, virtually assented to it; 
but it appeared that the Defendant’s agent only looked at the 
memoranda on the back of the policy, whereas the alteration of 
the warranty was on the face of it, and his attention was not 
called thereto by the Plaintiff’s broker. It was contended that, 
at all events, if he was not entitled to recover a loss on each of 
the ships, he was at least entitled to recover the loss on the 
Starring, which sailed within the time destined by the original 
warranty ; in answer whereto it was urged by the Defendant, 
that the Plaintiff, by altering the policy%ithout the Defendant’s 
assent, in so material a part as the warranty of sailing, had 
altogether vacated the contract. The jury f^und that the De- 418 ] 

fendant had not assented to the alteration, but gave a verdict 
for the Plaintiff for the loss upon the Starling, with liberty for 
the Defendant to move to enter a nonsuit, if the Court should 
think that the policy was destroyed by tfie alteration. 

Best, Serjt, in Michaelmas term, 1816, had obtained a rule 
nisi to set aside the verdict and enter a nonsuit. . 

Shepherd, Solicitor-General, now showed cause. He insisted 
that the Plaintiff was entitfed to recover his loss on the ship 
Starling, which sailed before the time when, by the original 

policy. 
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1817^ It was warranted she should sail. A policy of insurance 

FAirlie ^ contract between the assured and each of the underwriters 
individually, and the contract may, as to certain of its stipula- 
Christie. tions, e. g. the time of sailing, be altered as to one underwriter, 
and not altered as to another. And in like manner, a contract 
might by the same policy originally be made with that the 
snip shall sail on one day, and with that she ^ shall sail 011 
another day. It is clearly not a joint contract ; if it were, the 
alteration by a part of the underwriters could not bind them, 
but it must be either good as to all, or bad as to all. If a part 
of the underwriters agree by a memorandum indorsed on the 
policy to alter the time- when the ship is to sail, not touching 
the face of the policy, it is clear that the underwriters on the face 
of the policy, would not be thereby discharged. It therefore 
must be contended by the Defendant, that the striking out the 
words with a pen wholly destroys the policy. But this propo- 
C 419 ] sition is disaffirmed by Herifree v. Bromley [a\ in which the 
Court held, that an instrument altered by the maker in the 
most material part, though not obligatory in its altered state, 
may still continue good in the state in which it originally stood. 
An arbitrator made an award for 57^.: he was then functus officio. 
Afterwards, thinking that sum wrong, he struck his pen through 
it, and substituted 66/., and the award was held good for the 
original sum. In Hill v. Patten (i), the alteration was in the 
subject-matter of the insurance. Unless it can be established 
that the change of the day of sailing requires a new stamp, that 
case will not apply. Jn the case of French v. Patten (c), the 
Plaintiff had declared on the original contract, and the Defend- 
ant had signed the new contract, and so both parties had 
abandoned the old one. In the case of Langhorn v. Cologan {d\ 
cited at the trial, an* entirely new subject of insurance was 
Inserted, which had never been presented to the underwriter, 
and it was introduced into the very body of the policy. If 
there had been an actual erasure of the day in the body of this 
policy, and on the erasure an insertion of a new date of sailing, 
the case would be different, but this alteration leaves the con- 
tract in its original state. If the memorandum written on the 
margin had been signed by no imderwriter, clearly that would 
not have destroyed the contract; if two had signed, that would 
not have discharged the contract hs to the rest. This was not 

(a) 6 Eastf 609. {h) 8 East, 373, (c) 1 Cantph* 72. (rf) Ante, IV. 3^0. 

an 
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an alteration of the subject-matter of insurance, nor required 
new stamp, still less could the old contract require a new stamp. 

Best, who would have supported his rule, was stopped by 
the Court. 

Gibbs, C. J. I allow great w'eight to many of the arguments 
urged on behalf of the Plaintiff. I admit, that in point of fact 
the distinctions stated do exist between this case and the cases 
which the counsel for the Plaintiff expected w^ould be urged 
against him. In the two cases in the Court of King’s Bench, 
Hill V. Batten and French v. Patten the Plaintiff and the De- 
fendant had both agreed to the alteration ; and the ground on 
which the first t^ial in the latter case proceeded, was, that the 
altered policy was a new instrument and required a new stamp: 
the Plaintiff then proceeded on the old instrument, and the Court 
held that it was destroyed by the alteration. There was a material 
distinction, inasmuch as that alteration was made by the assent 
of both parties. Here the assured having the policy, containing^ 
a warranty to sail on or before the 10th of October', intends to 
get the time enlarged : he knows he cannot get the time enlarged 
without the assent of the underwriters : he proposes to them to 
alter it to the Slst December, and strikes out the date of 10th 
October. See now in what a situation he leaves those under- 
writers who do not agree to that alteration ! For. by the striking 
out of this date he leaves them without any evidence of any war- 
ranty of the time of sailing, or restriction as to the time when the 
ship wdll sail : this is so material an alteration, that it avoids the 
policy altogether. I do not know that the Plaintiff* did not mean 
to avoid the instrument as to all the underwriters : he might be 
confident that all would agree to the alteration, and lie might 
intend, if any underwriters did not agree thereto, to effect a new 
policy to cover that interest so left uncovered. I therefore think 
it clear, that as to those underwriters^who did not assent to this 
alteration, this policy is destroyed. 

Dallas, J. There is a mat^ial difference between an altera- 
tion of a deed with the assent of the party, and an alteration by 
the act of a stranger. If the warranty of the time of sailing be 
struck out altogether, it becomes an absc^ute contract without 
any qualification ; therefore this is a material alteration in a ma- 
terial part of the contract, made by a party to the instrument ; 
and it therefore avoids the co*htract. 

Park, J. I am of the same opinion. In the Court of King’s 
Bench the two cases proceeded on the contract ; this does not. 

It 
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It is an alteration in a material part, made by a party, and the 
policy is void. 

Borrough, J. I have no doifbt on this point, nor ever had 
from the beginning : it is clear that the alteration is made in a 
material part; it is clear that it is made by the party himself; 
and therefore it avoids the instrument. 

Rule absolute for a nonsuit 


Jones and Matthews v. Herbert. 

Plaintiffs were executors, and the Plaintiff had iii- 
stituted this action, wliich was debt on bond, to recover from 
the Defendant money belonging to the tc.stator’s estate, which 
Ifad been lent to the Defendant bj’ the Plaintiffs. The Defend- 
ant had recently pleaded a release by the Plainti ff J to/// 
darrein continuance. Shepherd^ Solicitor- Gen oral, on behalf of 
the Plaintiff in Hilary term, obtained a rule nisi to set aside 
the plea, and to have the release given up to be cancelled, and 
that the Plaintiff Mattlie*ms might pay the costs. He moved this, 
suggesting that the Plaintiff Jones was the party beneficially in- 
terested, and that the Plaintiff Matthews was a mere trustee. 
Legh V. Lcgh (a). 

Vaughan^ Serjt., now showed cause upon affidavits that the 
Plaintiff’ Jones had in her hands sufficient of the testator’s money 
to satisfy all her beneficial interest in the trust funds, that the 
Plaintiff Matthews approved of the loan made to the Defendant 
for a time^ and that he had since received from the Defendant 
the sum sued for, but not the costs, which w^ere left for the Plain- 
tiff JoneSf who had brought the action, and he had now occasion 
to apply the money received for the benefit of other cestui que 
trusts under the vvill. 

Copley^ Serjt, appeared for the Plaintiff Matthews. 

Per Curiam. In this case, where the Co-plaintiff is by law 
competent to give a release, and we are called upon to set it asije, 
against the law, upon the ground of fraud, the Plaintiff applying 
.must make out a very strong case of fraud, and she makes none. 
We must leave the several instruments to their legal effect 

Rule discharged. 


Baker 


(a) I Bus. Sf Puli. 447: 
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Baker v. Townsend* 

1 N debt on award, the Plaintiff averred that by an agreement,: 
^ reciting that the Plaintiff had at the Staffbf d general quarter 
sessions preferred a bill of * indictment against the l)efendant for 
an assault, to which he pleaded not guilty, and traversed the 
indictment, and the same came on to be tried at the following 
sessions, when the Defendant was convicteiJ of the assault, but 
the judgement of the Court was respited until the ensuing ses*' 
sions, and that the Defendant claimed to be entitled to the pos- 
session of a piece of land which was disputed by tl)e Plaintiff ; 
and that at the last-mentioned sessions the Plaintiff moved for 
judgement for the assault, and offered to give in evidence an- 
other assault subsequently committed upon the Plaintiff, in ag- 
gravation of the judgement; but it was recommended by the 
Court that the several assaults and the disputed right of posses- 
sion, and all other questions and matters whatsoever in dispute be- 
tween the parties, should be submitted to the award of M.A. TV , ; 
In pursuance of the recommend&tioii of the Court, and of the 
mutual wishes of the parties, they thereby agreed reciprocally, 
that the Plaintiff, on his part, would perform the award of the 
arbitrator touching the several assaults, and the disputed right 
of possession, and all other questions And matters whatsoever in 
dispute between the parties, and concerning all costs, charges, 
and expenses incident to the indictment, and subsequent pro- 
ceedings thereon, and all other costs, charges, and expenses, 
relating thereto. And the Plaintiff averred that the arbitrator 
made his award, and thereby awarded that the Defendant should 
pay the Plaintiff 10/. in satisfaction of the assaults, and 50/. in 
satisfaction and discharge of all the Plaintiff'^ costs, charges, 
and, expenses incident to the indictment, and previous and sub- 
sequent proceedings thereon, and of all other costs, charges, and 
expenses relating thereto, and in satisfaction of all other claims 
and demands of the Plaintiff against the Defendant referred to 
the arbitrator ; and that the Defendant should pay his own costs 
incident to the indictment and previous and subsequent proceedr 
ings thereon, and all his other costs, charges, and expenses re- 
lating thereto, and showed a breach in nonpayment. Upon 
demurrer and joinder, Vaughan^ Serjt, in support of the 

demurrer, 
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« demurrer, contended, that the arbitrator had exceeded his au- 
thority in awarding 50l» in satisfaction of the PlaintiiTs costs 
incident to the indictments, and previous and subsequent pro- 
ceedings thereon ; the submission being limited to costs inci- 
dent to the indictment and subsequent proceedings thereon. If 
the parties had intended to give the arbitrator power over the 
costs of the previous proceedings, they would have expressed it. 
The word subsequent excludes all prior costs, and the Court 
cannot repudiate the word subsequent, nor insert in the submis- 
sion the word previous, which is requisite for the Plaintiff's con- 
struction. The arbitrator, feeling that the word subsequent 
gave him no power over them, purposely inserts the word pre- 
vious, to enlarge his jurisdiction, and the words ‘‘relating 
thereto” in the submission, do not supply the word previous. 
There is nothing apparent on the face of the award by the aid 
whereof the costs may be apportioned, and the subsequent costs 
separated from the previous costs ; therefore the award is bad 
for the whole 50/. No case can be cited. Next, the matter is 
not arbitrable between the parties. Criminal matters are to be 
punished. The Court of Quarter Sessions have no power to dele- 
gate the matters of indictment. Rex v. Hdrdmg (a). “ A judge 
eX nisi prius<i by consent of the parties, may make a rule to refer 
a cause, but the sessions cannot do so, though by consent. They 
may refer a thing to another to examine, and make report to 
them for their determination, but they cannot refer a thing to 
be determined by the other.” In the case of Rex v. Rant and 
Rex V. Coombs {b\ an indictment and a counter-indictment for 
a riot and assault w^ere referred, and the case turned on the 
point whether this sort of matter could be so referred. 

LenSi Serjt., contra. The arbitrator has used this word fully 
to express his conception of what the power given him was, but 
he has gone therein iio further than the power warranted, which 
extended to aIl*tosts, charges, and expenses incident to the in- 
dictment, and subsequent proceedings thereon: he awards no 
costs which are not incident to the indictment. As to the lega- 
lity of the submission, the case of Beeley v. Winl^eld (c) goes the 
whole length of this case. That was an action upon a promis- 
sory note. An objection was taken, that it was given on an 
illegal consideration, namely, that the .Defendant being indicted 


Xa) a Salk. 477. 

(b) Kyd'^s Iaw of Awards ^ 6i. and Caldw9lih TreUise on the Law oj Arhiti aims , 5. 

\ (c) 1 ] Last, 46. 
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for a matter cognizable before a criminal Court, the Quarter 
Sessions, for mal-treating his apprentice, the Court agreed to 
diminish his punishment, if he would pay the costs of the indict- 
ment, and he gave his promissory note for the amount ; and it 
was argued that- the note was void, but the Court of King’s 
Bench held that the Plaintiff was entitled to recover. 

Gibus, C. J. The counsel for the Defendant has raised two 
objections to this declaration ; 1st, that the arbitrator has ex- 
ceeded his authority ; 2dly, that the parties have exceeded theirs, 
in referring this matter. As ^o the first point, if we look to the 
words of the authority, and the words of the award, it is impos- 
sible to say that the arbitrator has exceeded his authority. The 
words of the authority are, all costs, charges, and expenses in- 
cident to the indictment and subsequent proceedings thereon. 
There can be no doubt in the world, that the subsequent pro- 
ceedings are all incident to the indictment, and that the words 
are only used there from a looseness of mind in the party 
penning it. No doubt the costs of going before the grand 
jury are also incident to the indictment, and the arbitrator in 
finding the previous and subsequent costs, has found them to 
be incident to the indictment, and has well given them. As to 
the 2d point, the parties have referred nothing but what they 
have a right to refer. They have referred the several assaults : 
these may be referred. They have referred the right of posses- 
sion ; that may be referred. The reference of all matters in dis- 
pute refers all other their civil rights, which may well be referred; 
and the case cited by the counsel for the Plaintiff recognizes the 
principle which we establish. I am of opinion, therefore, that 
nothing is referred but what may properly be a matter of re- 
ference. 

Dallas, J., expressed himself to be of the same opinion on 
both points. 

Park, J. No one can say there are not many costs incident 
to indictments, which arise before' the indictment is put on the 
table, and those costs, whether previous or not, are included in 
the word incident. As to the 2d point, 1 am very glad that a 
case has been cited which puts the matter out of all doubt. 

Bubrough, j., concurred in giving 

Judgement for the Plaintiff. 
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Doe, on Demise of Webb, v. Goundry. 

JJENSi Serjt., had on a former day obtained a rule nisi for 
setting aside the execution that had been issued in this ,case, 
and restoring the money levied for the costs, upoil the ground 
that a writ of error had issued, and the Plaintiff in error had 
before the execution entered into the recognizance required by 
the statute 16 and 17 Car. 2. c. 8. s. 3., for payment of costs in 
case of affirmance of the judgement, whereupon the writ of 
error operated as a supersedeas. 

Besti Serjt., showed cause against this rule, upon the ground 
that the Defendant in error had received no notice of the 
Plaintiff’s entering into the recognizance, which, he contended, 
was requisite, if the recognizance could be entered into sub 
silentioy neither had the Court an opportunity of judging 
whether the penalty of the recognizance were sufficient, nor 
the Plaintiff below of knowing whether be was entitled to exe- 
cution on his judgement, and it could not be allowed that his 
proceedings should be set aside, when he was apparently regu- 
lar, and he had no opportunity of knowing that he was irre- 
gular: he referred to Roe v. Pearson {a)^ as establishing the 
practice, tliat the penalty of the recognizance in this Court 
shall be two years’ value of the mesne profits, and double costs; 
but the Defendant in error ought necessarily to have the means 
of checking the Plaintiff’s representations of the amount of the 
mesne profits : it could not be permitted that the officer should 
proceed upon the bare assertion of the party, whose interest it 
was to depress and conceal the value. In all cases of bail, the 
bail is nothing, until notice thereof is given. If the Plaintiff 
in error give even a subsequent notice, that he has entered into 
his recognizance, and thereupon the Defendant in error can ' 
bring the amount before the Court in review, in the nature of 
a rule for better bail, the Court will judge whether the recog- 
nizance is sufficient. 

Lens supported his rule. 

Cur, adv. mlU 

Gibbs, C. J. There was a case in which application was 
made to set aside an execution in ejectment, on the ground 
that a writ of error had been sued out, and that the Plaintiff in 


(«) Barnes f 103. 


error 
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ferror had entered into the required recognizance, which stayed ^ 
the proceedings, before the date of the Plaintiff’s execution. 
In this case no bail in error were to be put in, but the party 
himself was to enter into his oVn recognizance. The objection 
was, that no notice had been given to the Defendant in error, 
either before the act, that the Plaintiff in error would enter 
into such a recognizance, or since* the act, that he had entered 
into a recognizance; this, therefore^ is wholly ‘a question of 
regularity, and whether it be regular or not, depends wholly 
on the practice of the Court. Upon the motion, the counsel 
not being able to inform us what the practice is, we have taken 
time to inquire; and we are informed by the clerk of the 
errors, that the practice in ejectment, wherein no bail are to 
be put in, but a recognizance is at all events to be taken, is, 
that he governs himself in fixing the penalty of the recogni- 
zance by the amount of the rent of the premises, and takes the 
recognizance in double the annual rent. I asked what would 
be the course in a case where no rent had been paid, but the 
land in the occupation ef the party ; tlfe officer answered, that 
he should in such a case refer to the/Court to know what he 
ought to do, but that such a case had never occurred in his 
long practice; The conclusion is, that no practice requires 
that any such notice should be given, consequently, in the 
practice that has been here pursued, the recognizance was 
regular, and the rule must be absolute, for setting aside the 
execution with costs. The Plaintiff might search, to see whether 
the Defendant had entered into any recognizance. 

Rule absolute. 


^ Tringham V , Bethune. 

TN replevin for taking the Plaintiff’s goods in a certain dw^ell- 
^ ing-house, the Defendant avowed and made conusance by 
reason that; B, Andrade^ being seised in fee, had demised the 
house for ninety-nine years to Phillips, rendering rent, who 
demised for twenty-one years to the Plaintiff, at 24/. rent, and 
demised the reversion to JJ. Jacob fdr eighty-nine years, who 
granted an annuity to the Defendants for three lives, charged 
on the premises, with power of distress and .and avers a 

proviso that if the grantor should at any time thereafter be 

desirous 
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desirous of re->purchasing the annuity, aind should give the 
grantee six calendar months’ notice in writing at any of the 
stated times for paying the annuity, of such his desire, and at 
the expiration of the notice should pay the grantee 800Z. and 
all arrears, then the grantee would accept 800Z. as the price of 
the repurchase, and would release ; and he shows the annuity 
due, and the Plaintiff’s rent in arrear, and distress taken for 
the arrears. Upon oyer prayed, the grant appeared to contain 
a proviso for redemption corresponding' with the statement 
thereof in the avowry, but the Plaintiff, amongst other pleas, 
pleaded, 8thly, that no memorial had been enrolled, contain- 
ing the proviso for redemption of the annuity, and the true 
time and terms of such power of redemption; and in the 12th 
plea he stated the memorial which was enrolled, and which ex- 
pressed a proviso, that if the grantor should be desirous to re- 
purchase the annuity, it should be lawful for him so to do, 
upon giving six months’ notice in writing of such his intention, 
and paying back to the grantees 8001. and all arrears, and that 
thereupon the grantees would release the annuity ; and that no 
other memorial was enrolled. The Defendant replied to the 
Sth plea, that a memorial was enrolled, which he set out, 
stating the proviso as it was stated in the 12th plea, and the 
Defendant demurred to the 12th plea. The Plaintiff demurred 
to the Defendant’s replication to the 8th plea, and joined in de- 
murrer to the 12th. The Defendant joined in demurrer to the 
replication to the 8 th plea. 

Shepherd, Solicitor-General, who was to have argued for the 
Plaintiff, was stopped by the Court, who called upon 

Vaughan, Serjt., to support the memorial. He admitted 
that he could not answer the objection that there was a material 
discrepancy between the deed and the memorial, the proviso in 
the deed requiring six months’ notice of redemption, termi- 
nating upon ope of the half-yearly days of payment, and the 
memorial stating it as a power to redeem upon six months’ no- 
tice, terminating at any time. 

Judgement for the Plaintiff. 


(IN 
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1817. 

(IN THE EXCHEQUER-CHAMBER.) 

Harrison v. King; in Error. Mays. 

^"^HIS was a writ of error on a judgement of the King^s Bench. No action lies 
The Plaintiff* below in his fifth count declared, that the De- ^f^wurtake 
fendant below in a certain discourse which he the Defendant then him to Bow- 
and there had in the presence and hearing of one James Steven-- di^arge of 
souy then and still being a client of the Plaintiff below, in the way forgery,” with- 
of his profession and business of an attorney, intending, as afore- 
said, in the presence and hearing of the said James Stevenson^ 
falsely and maliciously spoke and published of the Plaintiff the 
false, scandalous, malicious, and defamatory words fdllowing; 

I will take him to Bow-street upon a charge of forgery,” thereby 
meaning that the Plaintiff below had been and was guilty of 
forgery. After verdict for the Plaintiff below with 1500 /. entire 
damages on all the counts; and judgement thereon, error was 
assigned, that the words did not import any express or precise 
imputation of the Plaintiff below having committed forgery, but 
only an intention of the Defendant below to take the Plaintiff 
below to Bowhstreet (without showing where in that street, or for 
what purpose) upon a charge of forgery (without stating by or 
against whom made, or to be made, or of what forgery), and which 
words of themselves constituted no cause of action, although they 
were laid in a separate count as a separate cause of action with- 
out any special damage.” 

E. Lawes^ was prepared to argue for the Plaintiff in error ; 
and no one appearing for the Defendant in error, he prayed that 
the judgement might be reversed. 

• Gibbs, C. J., cited the cases of Wood v. Merrifk (a), and Pol- [ 432 ] 
lard v. Mason {b). 

Judgement reversed. 

(a) 1 Ro. Ab. Action sur Case, Z, p. 73, /i/. 21. 

(b) Ibid. S. C. Tfob, 305. 326. See also the cases of Powell and fVinde, Hob. 305. 327. 

Hui. 41. S. C. Thomas and Axworlh, 1 Rol. Ahr. tit. Action oh the Case^ 66. a, pi, 11. 

/, 25. Bull and May^ 1 iS’ic?. 220. Hare and MeUeiU case, 3 Leon. 138, Holt and 
Scholejicld, 6 T. R, 691. Com. Dig, tit. Action on the Case for Defamation, T. J. 13., 

'Which Latves was prepared to cite. 

(IN 
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(IN THE EXCHEQUER.CHAMBERO 

Stone v. Macnair ; in Error. 

^^HIS was a writ of error brought to reverse a judgement of 

the Pourt of King’s Bench, which had passed by default for 
the Plaintiff below upon a count for money lent to the Plaintiff 
below and his wife at hfei and his wife’s request, and upon another 
count for money paid for the use of the wife pf the Plaintiff below, - 
at the request of the said Elizabeth^ the wife of the Plaintiff be- 
low; and in both counts was stated a promise by the husband to 
pay. Chitty for the Plaintiff in error referred to the authorities 
collected upon the doctrine of ‘‘ consideration executed,” by the 
learned editor of Saunders^ in the case of Osborne v. Rogers (a) 
and to ' Hayes V. Warren (b), as establishing, that no assumpsit 
could be supported against the husband, for money advanced to 
the wife, unless it had been advanced upon the husband’s prece- 
dent request, which was not here alleged. The allegation of a 
request by the wife was not equivalent nor sufficient. Neither 
did it appear that she w’as his wife at the time of making the 
contract ; and if not, theni according to Mitchison v. Hewson (c), 
the declaration was clearly bad; and even if it be taken that it 
appears on the record that she was then his wife, still, as she was 
known to be covert, and the contract is with her, not with her 
husband, according to Rentley v. Grifjin the Plaintiff cannot 

recover. And though it was held in Stephenson y. Hardy [e), 
that a Plaintiff may recover for money lent to the wife, upon the 
express request of the husband, yet the law does not imply such 
a request. 

. Tindalj contrd, Aftei^judgement by default, enough appears 
on this declaration to sustain the judgement. As to the count 
wherein the consideration is stated to be money lent to the hus- 
band and wife, at the request of the husband and wife, it is clearly 
good, for though the wife has no authority to request or promise, 
yet the utmost result is, that the promise of the wife shall go for 
nothing, and then t^e promise of the husband will stand alone. 

(o) 1 Wins. ^und. 264. n. 1. (c) 7 Term Rep. 348. («) 3 Wils. 388. 

(A) 2 Str. 933. (rf) Ante, V. 356. 


Utile 
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Utile per inutile non vitiafur. As to the couHt for money paid 
and laid out for Elizabeth the wife of the heXA Thomas^ atthe ro- 
qiiest of the said Elizabeth the wifeof the said Thomas^ it thereby 
sufficiently appears that she was, at the time of the loan, the wife 
of the Plaintiff below; and so Mitchinson v. Hewson does not 
apply. Butcher v. Andrems (a). Money lent by A. to B. is not 
a sufficient consideration for an mdebitatus assumpsit to pay by C., 
but where ’money is lent to a wife, it is. In Stephenson v. Hardy^ 
which was an action for money lent to the wife at the husband’s 
request, it was said, that though money might be advanced, it 
could not be lent, to a wife, but the Court did not admit the 
doctrine. There is nothing, therefore, to vitiate in the expression 
of a loan to the wif? ; there is nothing that prevents the husband 
from being liable for it ; and though here it is at the request of 
the wife, and ought to be at the request of the husband, yet, after 
judgement, the Court will intend that the wife was acting as the 
agent of the husband. 

Gibbs, C. J. The difficulty of a loan to the wife is got over 
liy the autliority of Stephenson v. Hardy ; but what is wanted is 
a request of the husband, which cannot be supplied. This case 
has been extremely well argued by the counsel on both sides. 

Judgement reversed. 


(«) 1 Salk. ‘23. S. C. 3 Salk. 15. Comb. 473. Carlh. 44C, 


John Jambs, Junr«, Demandant ; Williams, Tenant; Maria 
James, Vouchee. 

J^OSANQfJET, Serjt., moved to amend the* caption of the 
warrant of attorney in a recovery.^' The writ of entry stated, 
inter alia, 130 acres of pasture, pasture for 30 beasts, &c. The 
writ of dedimus potest atem pursued this writ exactly as it ought 
to do, but in transcribing the terms of dedimus potestatem at 

the head of the warrant of attorney, the clerk, supposing that 
the repetition of the word pasture was a mistake, had omitted 
to repeat it in the recital of the writ at the head of the warrant 
of attorney, so that it stood as 1 30 acres of pasture for 30 beasts. 
He was aw?ire that the Court had held that they could not 
VoL. VII. , FF amend 


1817. 


Stone 

•V. 

Macnair. 
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1817. 


. James 
Demandant! 
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[ HS5 ] 


^ amend a warrant of attorney! because it was the deed of^tlie 
jpiirty (a), but the Court had never yet held so conclusively that 
this caption * was a part of the warrant of attorney, that they 
may not amend the caption. 

Fiat (J). 


(a) FoXf Demandant I Bemhow, Tenant; Earl Govoer, Vouchee, ante, VT. 652. ; and 
Forster, Demandant ; Fortier, Tenant ; Darcy Bolton and Wife, Vouchees, ante, VI. 372. 

{b) But whe^f no person has discovered cannot be amended directly, yet if a party 
that he is interested to exhibit an affi- amend the caption of the warrant of at- 
davit, showing the caption to be incorrect, torney, queere whether he may not indirect- 
the caption may be called in aid as a part ly, through that medium, extend the au- 
of the warrant of attorney, to expound thority of the warrant of attorney so as to 
theoperative part thereof as an authority be dn authority to gain and lose in a plea 
to gain and lose in a plea of the premises of other prei®ises than were presented to 
mentioned in the caption, and to supply the party’s notice when he executed the 
defects* in the body of the warrant, warrant of attorney. 

Therefore, though a warrant of attorney 


* Forster, Demandant, ubi svpra^ And see Clutter buck, Plain tiff'; Brahaiit, De- 
forciant, ante, VI. 1., where it was ruled contra* 


May 10. 


Spink v. Hitchcock. 


The statute 51 
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ing a less sum 
«than 15/. 
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Plaintiff, although she had arrested the Defendant for 
and upward% at a time when the Plaintiff was in- 
debted to the Defendant in 194/. for rent due, and in 12/. for 
the costs of an action brought by the Defendant against the 
Plaintiff, in which the Defendant had been nonsuited, had at 
the trial of this cause recovered only 6/. 1 Is. The Defendant 
was in prison, and, as it was sworn, brought these actions 
against her landlord vexatiously, and bad swelled her apparent 
demand, by delivering a second bill of parcels, giving therein 
new names to articles which had been charged in a former bill. 

- Vaughan, Serjt., now moved that all proceedings theretofore 
had in this action might be held void and of none effect, and 
that all subsequent" proceedings therein might be stayed. He 
conceived he was entitled to this promotion by the statute 
51 G. 3. c. 124. 5. 1., which, reciting all the prior acts that 
have passed on the subject of arrests, enacts, that no person 
shall be held to special bail upon any process issuing out of any 
court, where the cause of action shall not amount to 15/. or 

upwards 
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ypwards, excl usive of costs, and that where the cause of action 1817. 

in any court shall Uot amount to the sum of 15/., exclusive of 

costs (except as thereinbefore is excepted, viz. on bills of ex- Spink 
change and promissory notes), no special writ or writs, nor any Hitchcock. 
process specially expressing the cause of action, shall be sued 
forth or issued from any court, in order to compel any person or 
persons to appear thereon in such court ; and all proceedings 
and judgements that shall be had on any such*vtj*it or process, 
shall be, and are thereby declared to be, void and of none effect. 

He urged that the true construction was, that if the Plaintiff 
held the Defendant to bail for more than 13/., and did not re- 
cover }5/., all the proceedings were void: he admitted, that he 
was not aware of any decision of any court upon this act. 

Gibbs, C. J. We think the facts stated in this affidavit are 
not admissible. We think this act is intended to prevent arrests 
for 15/. in the same cases where the former act, 19 G. 3. c. 70., 
prevented arrests under 10/. The present application supposes 
that the act requires the proceedings to be set aside, unless a 
certain sum is recovered : The Defendant’s construction of the 
act makes it imperative on the Court to set aside the proceed- 
ings, if the Plaintiff does not recover 15/.: it puts the validity 
of the proceedings on the event of the trial, not upon the exist- 
ence of reasonable grounds for the action. This act recites 
(among certain former acts), that by the 5th G. 2. c. 27. it is 
jenacted, that where the cause of action shall not amount to 10/. 
and upwards, in any superior court, pr to 40s. or upwards in 
any inferior court, no special writ or writs, nor any process [ 437 ] 
specially therein expressing the cause or causes of action, shall 
be sued forth or issued from any such superior or inferior court, 
to compel any person to appear thereon in such court or courts ; 
and all proceedings and judgements upon any such writ are 
thereby declared to be void and of none effect. It is to be ob- 
served that the expression in that statute is,* as in this^ that 
where the cause of action shall not amount to the sum named or 
upwards, the proceedings and judgement shall be void and of 
none effect. Did any person ever dream, that in an action^ 
brought before tlie statute of 51 G. 3., if, alfter an arrest for 10/., 
the Plaintiff recovered less than 10/., the proceedings should all 
be void ? This act, after the several recitals, proceeds in the 
terms of the statute 19 G. S., that no person shall be held to 
special bail upon any process issuing out of any court where the 
cause of action shall not have originally amounted to the sum of 

FF2 > 15/.; 
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1817. ,16/. ; but all the former acts apply to the quantity of the debt 

sworn to, on which the Defendant is held to bail. Where a 
Plaintiff arrests a man for less than 15/., without affidavit, there 
Hitchcock, the proceedings are void ; but where a Plaintiff arrests on an 
affidavit and recovers less than 15/., if there be any ground for 
relief at all, it is a case within the 43 G. 3. c. 46. 

Tlie rest of the Court concurred in refusing the rule. 


12 . 


Lock v. Craddock. 


Th(» protliono* 
tary, tnakini' 
out a writ of 
supershh‘a'i up- 
ua pertbcting 
hail, is in fiiture 
to retain the 
onier for the 
supermhaSf 
which is exhi- 
bited to him as 
his instructions 
for the writ. 
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Defendant was arrested for 20 , 000 /., and final judge- 
meiit for that sum was signed on the third of iVifly. Two 
persons were put in as bail, and justified as for a debt of 20 /. 145. 
and the motion-paper was * indorsed to justify in that sum. They 
entered into a recognizance in the sum of 41/. 85 . The Plaintiff’s 
attorney was never served with any notice of putting in bail or 
of the justification. There was, however, an affidavit of the 
service of notice of bail on the Plaintiff’s attorney, purporting 
to be made by Thomas Mason^ I 6 , Aldersgate Street^ but no 
such person had ever lived, or was now known, at that house, 
and the only attorney that could be found of the same name 
which was indorsed on the proceedings, as the Defendant’s 
attorney, was a respectable practitioner, who swore be knew 
nothing of the cause. The bail were not resident at the places 
at which they were in the notice of bail represented to reside, 
nor could they be found, and the use they had made of the 
justification, was, to alter the 20 /, 145. in the order for the writ 
of supersedeas^ into 20 , 000 /., upon exhibiting which they had 
obtained a writ«of supersedeas^ which was served on the warden 
of the Fleet. The rule for the allowance of bail does not specify 
the sum for which bail is put in, nor does the writ of supersedeas; 
but the order for the supersedeas does. The warden of ihe 
Fleet thought it»pruflent to examine the recognizance of bail, 
and found it to be taken in 41/. 85 . only, upon which he declined 
to discharge the Defendant. 

Best^ Serjt., under these circumstances had obtained a rule 
nisi to set aside the justification of bail, and the writ of super^ 
sedea^i and that the Defendant might answer the matters of the 

affidavit, 
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affidavit, and that service of the rule upon the Defendant in * 1817. 
person, who was still in custody, might be good service. Lock 

On this day, no cause being shown, he made the rule abso- 
lute. Upon which occasion the Court observed that the prac- Craddock. 
tice had hitherto been, that upon sight of the order for a super- 
sedeasy which does contain the sum for which bail is said to be 
given, the prothonotary makes out a supersedeas^ which does [ 439 ] 
not specify the sum for which the bail is given,* apd delivers it 
to the Defendant’s attorney as the warrant for the warden to 
discharge the prisoner. It was therefore extremely important, 
as it might be, in some part, at least, a discharge to the pro- 
thonotaries, that the prothonotary should be careful in future to 
retain the order on which he makes out the supersedeas^ and not 
to return it to the party who gives the instructions. 

Rule absolute (a)» 


(>/) Scd liegula genaaiU, niailc on the occasion of this case, postj end of tiiis term. 


WiLLisoN V. Patteson and Others. n. 

1 ^'440 ] 

^^HIS was an action of assumpsit^ upon three bills of cx- No (Contract 
change, accepted by the Defendants, and indorsed to the aiicl t^emy'^n 
Plaintiff, and for money lent and advanced, paid, laid out, nit' of war can 
and expended, had and received, tor interest, and on an (lomt of Brituk 
ticcount stated; to which the Defendants pleaded, first, the '^^^^AiThhugh the 
general issue, non assumpsit^ upon which issue was joined; and Plaintin do not 
<2dly, the statute of limitations, whereto the Plaintiff replied, turn\”f'peacer* 
that at the time when the causes of action accrued, the Plaintiff , And although 

. , , , fl'o PImutifT he 

- was not within the kingdom, but in parts beyond the seas, to an Nwg/zvA-bogi 
wit at Dunkirk in Trance^ and that he continilfed there until the i'n*?heV,ost!ie 
commencement of this suit, and that he did not during all that country, 
time arrive, or come to, or within this kingdom. The rejoinder awt! a ihililh" 
thereto denied that the Plaintiff remained and abided out of su^iect resident 
the kingdom during the time stated in the replication, upon his hands the 
which issue was joined. The cause was tried ^before Gibbs^ J.eredn^^Jds of 
€• J., at Guildhall^ at the sittings after Trinity term, 1816, an alien 
when the jury found a verdict for the Plaintiff, damages 562/. oirum Dd^lldr 

ant, payable to 

his own order, and indorsed th.e bill to the Plaintiff, an English-h<Srn subject resident in the hostile 
•country, who sued on the bill after peace restored : Held that he could not recover. 

105 ., 
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^05., subject to the opinion of this Court upon the following 
case. In May^ 180S, the Defendants Patteson and Co., were 
merchants and co-partners, in London^ and were the holders 
of one hundred pieces of cambric, the property of M. Varlet of 
jyunlcirJc^ in France^ who being indebted to Michelon^ also of 
Dunkirk^ assigned and transferred his right and interest in 
those cambrics, to Michelon^ of which the Defendants had due 
notice; and Michclon on 25th Nov.^ 1803, being then resident 
at Dunkirk^ drew three similar bills of exchange upon the 
Defendants, for 100/., 270/ , and 130/., one of which is as 
follow^s : 

Ihmkerqucy le 25th T^ov. 1803, pour 100/. sterling. 

A trois mois de datte paies par cette seconde de change (la 
premiere ne Tetant), a mon ordre, la somme de cent livres sterl- 
ing, valeur en moi meme, que passeres suivant Favis de 
A Messieurs Bon pour cent livres sterlings. 

Messrs. Pattison^ Lee^ 4* Iselin^ L. Mkheloiu 

a Londres. 

Indorsed.— Payes a Tordre de Mr. T. Willison valeur recue 
comptant. Dunkerque^ la 26th 1803. 

L, Michelon, 

Which bills were duly remitted to the Defendants, and by 
them accepted on 3d Jan,^ 1804, payable as soon as certain 
cambrics should be sold, which said cambrics were afterwards 
sold, and the produce received by the Defendants on the 7th 
Jan.j 1 804. These bills were also indorsed for a valuable con- 
sideration, by Michehn at Dunkirk^ to the Plaintiff, who is an 
Englishjhoin subject, but who then resided, and still continues 
to reside at Dunkirk, At the time of drawing, accepting, and 
indorsing these bills of exchange, France and England were in 
an open state of war with each other, and Michelon was then 
an alien enemy, but before and at the time of bringing the 
present action, peace was restored between the two countries. 
If the Court should be of opinion, that the Plaintiff was enti- 
tled to maintain this action, then the verdict was to stand. But 
if the Court should be of opinion, that the Plaintiff could not 
maintain this action, in that case a nonsuit was to be entered* 
This case was to be turned into a special verdict if the Court 
should think proper so to direct. 

Lens, Serjt, for the Plaintiff, anticipated that the objection 
. to be made to the Plaintiff’s right to recover, would be, tha t 
though the Plaintiff was a native of this country, he was at the 

time 
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time of drawing the bills resident in Dunkirk^ then an hostile 
country, and that he could not, by drawing on a house in* 
London^ in time of war, withdraw his funds from this country, 
nor could the holder derive any advantage from a security 
made over to him under such circumstances. But the proposi- 
tion that no contract could be made with an alien enemy, 
which could be supported in an English court of justice, was 
much too broad : it had been in certain cases boMen, that even 
a trading with an enemy was legal; and a contract for insur- 
ance on the trading with an enemy had, until the decision of 
Potts V. Bell (a), been held legal. Lord Kenyon there held, 
indeed, that for a British subject to trade with an enemy was 
illegal. But in Gist v. Mason [b) it had been held that such 
contracts were not necessarily illegal ; and much pains it cost 
to arrive at that, as a general conclusion, after an argument by 
civilians on that question. If any such plain and obvious prin- 
ciple had ever before existed, it can hardly be supposed that 
the doctrine should have been entirely forgotten. If there be 
such an universal position, that no contracts with an enemy 
can be sustained, the cases of Antoine v. Morshead (c) and 
Daubuz V. Morshead (d), ought to have been put on that ground. 
And if that objection was therein urged, then those cases are a 
still stronger authority for the PlaintiiF. If it be considered 
that that which was there done by the parties did not contra- 
vene the law of this country, that is the whole length to which 
the Plaintiff needs to carry this case. Ransom bills were held legal 
up to a late period, and they were put an end to by act of par- 
liament (e), not by construction of law. In Sjparenberg v. Ban^ 
nantyncj the general principle is laid down, upon a question 
whether an alien born, taken prisoner at war, could sue in our 
courts; and it was held that’ it was not essential that an enemy 
should be alien born ; it was only needful that he should be an 
alien enemy. This was antecedent to the case^of the Hoop[f) 
in the Court of Admiralty, and to Potts v. Bell (g). The right 
to sue is correlative. The statute 34 G. 3. c. 9-, \rhich pro- 
hibited payment even of the justest debts, was, certainly, intro- 
ductory of a new law, and was meant so !o be : it was a special 
act made during a war, and expired with the war. Admitting 
the force of Sir J. NicoV%{h) argument, that it is inconsistent 

(а) 8 Term Rep, 54S. {d) Ante, V I. 332. 

(б) 1 'Term Rep, 84. {e) 22 G. 5. c, ^25, 35 G. 3. c. 66. «. 3^, 38, 39. 

(c) Ante, VI. 237. (/) 1 Rol^. 196. (g) 8 Term Rep, 548. (A) Jbid. 554. 

that 
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that there should be war for one purpose, and peace for c6ni- 
‘mercial purposes, yet the mere paying a private debt is very 
short of commercial intercourse ; the Plaintiff does nothing, 
except that be takes an order for payment of his debt, which 
he does not attempt to enforce till the return of peace. 

Best^ Serjt., contra. This question has long been considered 
as perfectly at rest, upon the broad principle that all trading 
with an alien enemy is illegal* This is fully laid down in Potts 
V. Bell^ and most ably put there by Sir J, NicoL In Gist v. 
Mason^ Lord Man^eldj C. J., does mention the authority of 
two cases, abundantly suflScient to show that the law had been 
long established. A short note in Ro, Ah. («), where a trad- 
ing with Scotland^ then in a general state of enmity with this 
kingdom, was held to be illegal; and the other was a note 
which is now burned, which was given to me by Lord Hard- 
mclce^ of a reference in King William^^ time, to all the judges, 
whether it were a crime at the common law, to carry corn to 
the enemy in time of war ; who were of opinion that it was a 
misdemeanor.” How then can a contract arise out of a matter, 
which by the common law of the land, as declared by the 
twelve judges, is held to be a misdemeanor? This doctrine has 
been confirmed too by the cases of Brandon v. Nesbit (i), and 
Bristow V. Towers {c), which determined that an insurance of 
the property of an alien enemy is illegal and void. In the case 
of McConnell v. Hector {d) it was decided that a subject residing 
abroad is to be considered as a foreigner. Lord Eldon, Chan- 
cellor, in his judgement in the case Ex parte Boussmaker (e), 
says, “ If this had been a debt arising from a contract with an 
alien enemy, it could not possibly stand ; for the contract would 
be void.” The present is not the case qf a contract made in 
peace, and suspended by war, that can at the. return of peace 
be set up again. It may be admitted, that the adoption of this 
doctrine in modern times originated in the Admiralty Court; 
for Lord Man^eld kept it out of the sight of the courts of 
common law as much as he could. In the case of the Hoop (/*), 
Sir fV, judgement is conclusive. In Villa v. Dimock (g), 
the same principle i£^ established. England was the last state 
which in modern times came into this rule, making contracts 
wkh an enemy in all cases illegal^ unless under the exceptions 

(a) 2 Ho, Abr. 173. Prerogative Ijc Ho^ L, Guerre, pi. 5, P, 13 E, 2. B. R. 

(/;) 6 7'erm Rep, 23. (d) 3 Bos, ST Pull, 113. (/) 1 Rob, 198. 

(c) Ibid. 35. " (e) 13 Pes, 71. (g) min, 370. 
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prescribed by license from the sovereign. There may be pc- . 
cuniary advantages derived from the continuance of commerce 
with a neighbouring nation during a state of war, but it is re- 
strained by considerations of much superior cogency. In the 
present case these reasons most forcibly apply. The bill is 
payable to the order of the drawer, and is not indorsed till the 
next day after the making. It is indorsed to a Scotchman^ resi- 
dent at DunJcirJcf who was therefore then an alien enemy. In 
no case referred to has this principle ever been doubted. In 
Sparmberg v. Bannantyne^ it was held that the Plaintiff was 
not an alien enemy, but it was not denied, that while he was 
in the enemy’s service he owed the hostile sovereign a tem- 
porary allegiance. It was held, that he need not be alien 
but that it sufficed if he were an alien enemy at the time. If 
the act of peace gave every prisoner the right of returning to 
his country, it would be unnecessary to stipulate in treaties, as 
universally is done, for his return to his country. It may be 
admitted that the 34 G. 3. c. 9. was introductory of a new 
law (and the state of things then required new securities), with- 
out admitting any inference adverse to the general rule, that 
all trading with an. enemy is illegal* Here goods are sold, and 
bills are drawn for the price of those goods; this therefore is 
illegal. The case of the detenus in France is very distinguish- 
able. It stood on its own peculiar principle. It is impossible 
that persons shut up in the enemy’s country by an abuse of the 
privileges of war, should be considered as alien enemies, nor 
would the defenders of our country, if taken captive, be in- 
volved in that disability. 

LeriSi in reply. The argument for the Plaintiff destroys it- 
self, for the law cannot depend upon the degree of hardship. 
It was held when those cases of Antoine v. Morskead^ and Dau^ 
buz V. Morsliead were decided, that they did not establish this 
principle. Those cases were the converse of thi^ there an JSwg- 
lish gentleman resident in France drew on England in favour of 
an enemy resident there. If all the detends were liable to be 
starved, it would be a ground for the legislature to legalize their 
commerce, by a new act of parliament, but it would not make 
their bills legal. The Plaintiff’s argument has never controverted 
the doctrine oi Potts v. Be//, and it admits that if this were a 
contract of that sort, its legality could not for a moment be 
maintained. But these bills were not a payment for^ those cam- 
brics : the mention of the cambrics was only material in this 
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.case^ as showing that the conditional acceptance, payable on 
payment for the cambrics, had become absolute. It is said, that 
these bills were drawn for the produce of those cambrics. There 
might be something like a commercial dealing between the De- 
fendant and Michelon^ but not between the Plaintiff and tlie 
Defendant. Willison^ the payee and indorsee of the bill for a 
valuable consideration, is not stated on the case to have notice 
of the purpose for which the bills are drawn. He does not ap- 
pear to have had any interest in the sending of those cambrics 
into this country : he is no further connected with the cambrics 
than this, that as soon as the cambrics are sold, Michelon has 
a fund in this country, out of which he draws, payable as soon 
as that fund is productive, in favour of his creditor the Plaintiff. 
But it is necessary for the Defendant to show, that if an alien 
enemy has a fund in England^ on which he has a right to draw, 
he cannot pay a private debf to another out of that fund. It by 
by no means appears that the debt from Michelon to the Plain- 
tiff did not arise for goods sold and used in his own country. 
The Defendant must therefore establish, that if a foreigner send 
goods here, which escape confiscation, the proceeds of the sale 
of the goods are so far tainted, that he can never pay a debt out 
of that sum. If it were material, the Plaintiff would be entitled 
to add to the case the fact that the Plaintiff had nothing to do 
with the sending over of the cambrics. Much of the Defendant’s 
argument rested on the supposition that he had. But having 
thus thrown the cambrics out of the case, the Plaintiff is upheld 
the authorities, in contending, to the full extent, that an 
alien enemy may in time of war legally draw on a fund in this 
country; for otherwise Antoine v. Morshead, and Doubuz v. Mors- 
head connot be supported. In the case Ex parte Boussmaker^ Lord 
Eldon does not go the length which the Defendant’s argument 
requires; his dictum^ however, ought to go no further than 
the case to whicli it relates ; and even if it be a just inference, 
that it was meant to be so general, this Court must pronounce 
whether there is any foundation for so unlimited a position, 
which the case then in judgement did not call for, and which is 
not supported by any authority. In the case of Bell v. Gilson 
{a) it was doubted, by so venerable an authority as Heathy J., 
whether a trading with an enemy was illegal* Neither the judge- 
ment of Sir W. Scotty nor any other, goes to the lengthy that 

(a) 1 Bos. Sf Pull. 355. 
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when war prevails, no payment of a subsisting debt by an alien 
enemy can possibly be legal, it not being shown how that debt 
arose. All that appears here is, that Michelon being indebted to 
the Plaintiff, who was resident in the same place, it not appear- 
ing how that debt arose, pays it by drawing bn a fund which he 
has in this country. And the Plaintiff may recover without in- 
terfering with any adjudged case, or any recognized principle. 

Gjbbs, C. J. I think my Brother Lem has put this case on 
the true ground, and it is fit that the Court should not pass by 
the difficulties which he has attempted to throw in their way. 
He truly states, that it does not appear on the facts of this case, 
when the ca,mbrics were remitted to this country, nor whether 
the Plaintiff was conscious of the consideration upon which these 
bills of exchange were accepted, it therefore must be taken that 
he knew only that, and all that, which these bills, on the face of 
them, communicate. The law laid down by the Defendant’s 
counsel, that a trading with an enemy is illegal, my Brother Lem 
does not deny. The Defendant further contends, that if the 
subjects of another state are permitted in time of war to draw 
bills on this country, to get those bills accepted, and to nego- 
tiate them, and if the indorsee is permitted to recover on those 
bills, that is as direct a trading and communication with this 
country as possibly can be, and therefore is prohibited. Against 
this doctrine, it is urged, that this is not such a trading or com- 
munication as is prohibited ; and that it is so ruled by the case 
of Antoine v. Monhead. Whether in arguing that case the 
counsel for the Defendant urged that no contract could exist, 1 
know not ; I believe he did ; but I know that that was the only 
consideration which made the Court hesitate on that case; but they 
decided it on the ground that it was an excepted case, and did 
not come within the general rule. The bill was drawn by an 
English subject, on an English subject, and we thought that 
circumstance took it out of the ordinary rule. XVe adverted to 
the circumstance that the bill was indorsed to a foreigner, but 
it was not sued on until the time of peace. We also adverted to 
the principle which the Court of King’s Bench adopted in JSTen- 
sington v. Inglis^ that that which was rendered lawful by the li- 
cense, was law'fiil in all its consequences ; and as it was legUl to 
carry goods from the island A, to the island JS., an insurance 
on those goods was also lawful. So w4 there held, that the end 
being legal, the means, without which it could not be effected, 
were also legal. [His Lordship here read the report of the 
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judgement in that case, (a)] We referred ourselves to the legal 
purpose for which those bills were drawn, and which was the 
support of our fellow-subjects in France. That case, therefore, 
was decided as an exception to the general rule. By the general 
rule, I cannot help thinking that an alien enemy resident in 
France^ has no right to draw on this country for a fund due ta 
him. here; for that I take to be the very sort of communication 
which the policy of the law meant to prevent. It is impossible 
to say, that the Plaintiff was not conusant of the purpose for 
which these bill were drawm ; for on the very day after the draw- 
ing, he attempts to take to himself by indorsement those funds; 
which is the very species of communication that it is the purpose 
of the law to prevent. I come very unwillingly to this conclu- 
sion, seeing nothing dishonest in the transaction. 

Dallas, J. Potts v. Bell^ was not the first case that so de- 
cided. The law of Potts v. is admitted by the counsel for 
the Plaintiff, and in that decision I find no exception to the ge- 
neral rule, which is, that during war all contracts are at an end. 
I cannot say that the drawing a bill by an alien enemy is not a 
contract to pay by an alien enemy, or that when he indorses to 
an alien enemy, it is not a contract to pay to an alien enemy, 
and therefore I am most clearly of opinion, that the Plaintiff is 
not entitled to recover. 

Park, J. Before the case of Potts v. Be//, there was an opinion 
prevalent in Westminster Hall^ that the commerce with an enemy 
war not illegal. That decision, however, was founded on the 
opinions of all the best foreign jurists, particularly the admirable 
work of Bynkershoelc. Antoine v. Morshead is distinguishable 
from this case, for the drawer and the payee were British pri- 
soners of war, and I hope a British prisoner of war is not to be 
considered as an alien enemy. Lord Eldon^ Chancellor, lays it 
down broadly, that every contract with an alien enemy is void. 
An attempt was made in the Court of King’s Bench, in the case 
of Boberts v. Hardy (6), to extend the doctrine of Macconnell v. 
Hector^ further than this Court intended. In Macconnell v. 
Hector^ the Plaintiff was a trader resident in France : in Boberts 
V. Hardy i the party was a private Englishman who went to Ame^ 
rica, and was there detained as a prisoner, and the Court said, a 
prisoner, of war is not to be prevented from drawing. 

Burhough, j. The Court in Hilary term directed this to be 


(a) Ante, VI. 259. 


(6) 3 Maule Selw, 532. 
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made a case, not from any doubt which they entertained, but 
from a wish that the cause should be decided in th^ presence of 
my Lord Chief Justice. In Antoine v. Morshead, the Court re- 
cognized the principle, in deciding that case as an exception to 
the rule. That cannot be done indirectly, which cannot be done 
directly. Michelon^ having funds in this country, could not, 
during war, bring an action for money had and received against 
the holder of his funds here; neither can he, by drawing a bill 
on his debtor, and indorsing it to another, produce the same 
effect. The bill is a contract ; and no contract can be enforced 
in a court of British judicature, which is made during the war, 
and which is made by an alien enemy. I am, therefore, clearly 
of opinion, that a nonsuit ought to be entered. 

Lens then applied for permission that, the case might be turned 
into a special verdict, but the Court said, they felt no difficulty 
whatever on the question, and did not think it necessary. The 
Plaintiff' might resort to another remedy, if he had confidence in 
the point. 

Rule absolute for nonsuit. 
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^r'HIS was an action upon a policy of insurance upon the ship 

Success^ declared to be upon fish, warranted, as usual, free [!a*ynient^nto 
from average, unless general, or the ship stranded. The Plaintiff admits 

° O' ^ s every cause of 

in his first count averred that the ship by force of the winds and action stated, 
waves was stranded, bulged, damaged, and wrecked. The De- plaintiff afieges 
fendant paid money, exceeding the premiums, into Court ^ene- his deciara- 
rally, upon the whole declaration. Upon the trjal 6f the cause rious and in- 
at Quildhally at the sittings after /Zi/ary term, 1817, before aHhf ground^* 

J., there was evidence of some general average : the Plaintiff went for one and the 
for a total ^ loss, and also for a^artial loss, to entitle himself to n^co^mpSlnV " 

• for the Plaintiff 

to apply the Defendant's payment into court of a sum insufficient to meet all the demands alleged, as 
evidence to prove such one of the Plaintiff’s grounds of recovery as the Plaintiff may elect ; but he 
must prove his Case by other evidence of the fact. 

The Plaintiff, on a policy on fish, free from average unless general, or the ship stranded, averred that 
the ship was stranded, bulged, damaged, and wreck^. The Defendant paid money into court gene* 
rally. The Plaintiff offered the rule of Court for payment as evidence, 1. of a total loss, 2. of a strand- 
ing; Held that as the loss might, consistently with the declaration, accrue by other of the alleged 
causes than stranding, e. g. as a general average, the. Plaintiff could nyt apply the payment into court 
as an admission of the total loss, or of the stranding. 

which 
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which lastf he stated that the ship had been stranded, and far 
proof thereof, as well as of the total loss, he relied on the De- 
fendant’s rule to pay money into Court, because that was an ad- 
jnission of every cause of action stated in the declaration, and 
amongst others, as he urged, of a loss by stranding, and also of 
a total loss. The jury found that there was no total loss, nor any 
stranding in fact, and they found that there was no stranding 
unless the rule for payment of money into Court conclusively 
proved that the ship was stranded. A verdict passed for the 
Plaintiff, subject to the point reserved. 

IjenSi Serjt., in this term had obtained a rule nisi to set aside 
the verdict and enter a nonsuit. 

Best and Faughan^ Serjts., showed cause. They urged that 
the Plaintiff had omitted to produce witnesses of the stranding, 
in consequence of being put off his guard by his confidence in 
the doctrine, which they still maintained to be correct, that the 
payment of money into Court admitted every cause of action 
stated in the declaration, although they allowed that it did not ad- 
mit the amount of the damage. The payment into Court, there- 
fore, admitted the cause of the loss, which was the stranding. 
It might be too much to say that it was an admission of every 
word in the declaration, in the different counts of which there 
might be some inconsistent averments, but a prominent part of 
this cause was a count peculiarly adapted to a loss by stranding. 

The Court relieved Lens from supporting his rule. 

Gibbs, C. J. The Plaintiff’s counsel have stated the law 
most correctly, that if this loss could proceed from any other 
cause than the stranding, the admission does not apply exclusively 
to the stranding; and unquestionably there may be a general 
average, or other causes of loss, and therefore the admission is 
not exclusively confined to the stranding, and the Court will not 
be extremely cautious strictly to tie down the parties to the effect 
of a payment icto Court, when it is to prevent their trying their 
right. 

The rest of the Court concurred in making the 

Rule absolute for a nonsuit. 
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Abbott v* Abbott. 

J^EST, Serjt., showed for cause against a rule which Pell, Serjt., 
had obtained, for judgement as in case of a nonsuit for not 
proceeding to trial pursuant to notice, that though the Defendant 
had obtained time to plead, on the terms of accepting short notice 
of trial for the sittings after term, yet that when the order was 
obtained, only one day remained before the sittings in London ; 
and he was not required to accept notice of trial at the adjourned 
sittings, that not being within the meaning of the order. 

Per Curiam, If an order for time to plead, upon the terms 
of taking short notice of trial for the sittings, be made at a period 
when only one day remains before the sittings, the party has a 
right to consider that he may discharge his mind from all pos- 
sibility of going to trial at those sittings; and a notice for the 
adjourned sittings does not satisfy the terms of the order. 

Rule discharged. 


Raw V, Alderson. 

ULLOCK^ Serjt., had on a former day obtained a rule nisi 
that the Plaintiff might be at liberty to enter up final judge- 
ment against the Defendant, as of this present term, for 240/. 
pursuant to a warrant of attorney which had been given to cer- 
tain attorneys named, to appear for us William Alderson and 
George Alderson^ as of Hilary term last past, Easter term next, 
or any other subsequent term, to receive a declaration for me in 
an action of debt for 240/., money borrowed, at the suit of *7. 
SaWf and to confess the same action, or else to suffer a judge- 
ment by nil dicit^ &c. for 240/. and costs. And w the said 
W, A, and G. A. authorize a release of ^rors.” Executed by 
both. Given to secure 120/. on demand with interest. William 
Alderson (who, it was sworn, was a surety for George)^ was 
since dead. 

Hullockf being called on to support his rule, admitted that 
where a joint warrant of attorney was given by two; it had been 

® held 


452 

1817. 


May 12, 


An undertaking 
to accept short 
notice of trial 
for the sittings 
after term, 
given when 
there isnot time 
for short notice 
of trial at the 
sittings, does ' 
not compel the 
Defendant to 
accept short no- 
tice of trial at 
the adjourned 
sitjtings. 


[ 4,53 ] 

May 12. 

If two warrant 
an attorney to 
confess judge- 
ment against 
them, and one 
dies, judgment 
cannot be en- 
tered up againti 
the other. 



4SS 
^ 1817. 

Raw 

Aldsrson. 


C 454 ] 


r 455 ] 


CASES IN EASTER TERM 

held that the Plaintiff cannot, after the death of one, pursue the 
authority against the other, as in Gee v. hane (a). But in the 
case where each of the two ha^ authorized a warrant to be 
entered against me^ it had been held that where one of the two 
(which is this very case), who give the joint authority, dies, the 
action may nevertheless be proceeded in. Gladwin v. Scott (i). 
But to consider the case on a broader principle, all the authori- 
ties (and there are several which hold that where the warrant is 
given to confess judgement to two, it may be entered after the 
deatii of one) equally warrant the Plaintiff^s position, that the 
authority survives, if it be to enter up judgement against me and 
another, and one dies. Todd v. Dodd{c). Warrant to con- 
fess judgement to two, one died before judgement, leave was 
given to enter up judgement against the other, for the Courf 
held that a warrant of attorney of this sort cannot be so strictly 
construed as a bare authority at common law, because it is 
coupled with an interest, and was intended to be a security for 
money. Sayer [d) in his report of the same case differs, and is 
probably mistaken. Futcher v. Smith (e). Upon an authority 
to confess judgement to two, the Court gave leave to enter up 
judgement after the death of one, holding that the decease of 
one did not operate as a countermand of that authority. So in 
Trendall v. May (/*), the Court of King's Bench held that the 
alteration in the state of parties being only in the persons 
charging, and not in the persons to be charged, might make a 
material distinction, and that they therefore were not em- 
barrassed by the case of Gee v. Let^ie^ and granted the permis- 
sign. It must turn on a principle of law. Is this, which is in 
substance only a security for a debt, avoided by the decease of 
one of the debtors ? 

Gibbs, C. J. The Court of King's Bench have determined 
that on a warrant to confess judgement given by two, the decease 
of one revokes ^he authority of the attorney. That Court has 
also decided, that on a warrant to confess judgement to two, 
the decease of one does not revoke the authority. ’ T^ey con- 
sidered the distinctign between the two cases, and decided that 
in the case of the decease of one Plaintiff the authority was not 
revoked. Unless I could see my way very clearly, I should not 


(fl) 15 East, 592. (5) Barnes, 53. 

(c) 1 Wils. 312. S. C. fusiiis by name of Todd v. Todd, Barnes, 48. S. C. Sayer, 5. 
(<0 Sayer, 5.‘ (0 2 fT. Bl 1 .301 . (/ ) 2 Maule Selw. 76. 
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depart from the decision of the Court of King’s Bench, I can 181.7. 

see strong reasons for that judgement : for instance, if a judge-* 

inent be entered against two, the one standing as a surety, he 

may have bis remedy over : his condition may be materially Alderson, 

altered after the decease of the other. 

No one was instructed to show cause, but the Court, on their 
own examination of the case, 

Discharged the rule. 


Robinson v. Yarrow. 


Mat / 1‘2. 


ABRAHAM Henry had been a partner of Charles Siachn}^ arct^ptance 
under the firm of Staeben and Co., but they had dissolved iH drawn 
that partnership ; after which Henry drew a bill on the Defend- aiim p the 
ant at two months’ date, payable to our order,” which lie 
signed P. pro C. Staeben and Co., A. Hemy^ and indorsed it i 
to the Plaintiff in like manner, by the signature P. pro Chas. '"ikitihou^h 
Staeben and Co., A. Henry. The Defendant accepted the bill, Vy the 
and in this, which ^vas an action against him for non-payment, same proeura- 
the Plaintiff in his first count declared on the bill as drawn by 

Chas. pt^arinti, theao 

cepliuu.‘(! does 


Abraham Henry^ using the name, style, and firm of 
Staeben and Co., and averred an indorsement by Hemy, not no^admit tre 
noticing therein that he indorsed by procuration. In the second 
count, the Plaintiff averred that the bill was drawn by A. Henry ^ So though 
and indorsed by A. Henry^ not noticing the procuration. In a t^re made h^^ 
third count, the Plaintiff alleged that certain persons using the 
style of Chas. Staeben and Co. drew the bill, and that the said 
Chas. Staeben and Co. indorsed the bill. 


Upon the trial of the 
cause at GuildhaU^ at the sittings after Plilary term, 1817, 
before Burrough, Ji, these facts were proved^ except that no 
evidence was given of the hand-writing of the indorsement by 
Henry. Under the direction of Burroughs J., a verdict passed 
for the Defendant. 

Vaughan, Serjt., had obtained a rule ^nisl to set aside this 
verdict and have a new trial. 

Best, Serjt, showed cause against the rule. He first contend- 
ed that none of the counts truly described the bill. Next he 
objected that the Plaintiff had not proved the procuration of 
Staeben and Co. to have been given to Henry indorse ; so far 

VoL. VII. GG from 
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^from its being proved, there were strdtig indications that th^ 
name was fraudulently, if not feloniously, assumed by Henry, 
But though it has been held that an acceptance admits the 
drawer’s hand- writing, and every thing else that is on the face 
of the bill, and must have been there when the drawee accepted, 
yet the acceptance does not admit those things which are on the 
back of the bill, and may or may not have been added after 
the acceptance, 

Vaughan^ in support of his rule. It is sufficient to describe 
the bill in the declaration either According to its legal effect or 
according to the tenor. Ba>s v. Clive {a). Therefore the third 
count is good, which states that certain persons using the firm 
of Staeben and Co. drew the bill, though only one person, 
Hemy^ in fact drew it. It is admitted that the acceptance 
proves the authority of Hemy to use the name of Staeben and 
Co. to draw the bill. If the acceptance has proved that fact for 
one purpose, it has proved it for all the purposes of this bill. 
If Henry was authorized to draw, it is not too much for a jury 
to infer that he had a continuing authority to indorse. Bass v. 
Clive goes further than this. Lord Ellenborough^ C. J., says, 

is not the acceptor, before he accepts a bill, bound to know 
whether the drawer is an aggregate firm or not ?” The au- 
thority being proved to be once given, must be presumed to 
continue, unless the contrary be proved. 

Gibbs, C. J. I cannot tell what private connexion may sub- 
sist between these parties. I can look only to the instrument 
itself, and the manner in which it is declared on. Staeben and 
Co. who were once a firth, purport to authorize Henty to draw 
on the Defendant. The Defendant accepts the bill, and thereby 
admits that Staeben and Co. are existing, as they may be, as to 
him : he stands answerable to Staeben and Co. for paying to 
them the amount of that bill ; he admits that Henry^ as the 
attorney of Staeben and Co., had authority to draw that bill ; 
but it does not appear at what date the indorsement was made, 
and the Defendant has not admitted that Henry had a right to 
indorse that bill. The Defendant may say, I did suppose that 
Staeben and Co. were an existing bouse, as they once were, and 
that they had authorized Henry to draMr that bill, and I have 
made myself liable to them ; but I have not admitted that the 
agent was authorized to indorse the bill. 

(a) 4 Setw,X^% 


Dallas,, 
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Dallas, J. I am of the same opinion ivith respect to a con- 
vei:isation which was dwelt on in the argument : the Defendant 
admitted that he was liable to the person entitled to recover on 
that bill, but he did not say who that person was. The Plain- 
tiff' is not, therefore, entitled to recover. 

Park, J. The mere acceptance proves the drawing, but it 
never proves the indorsement: it is not at all necessary that a 
power given to draw bills by procuration should enable the 
agent to indorse by procuration: the first is a power to get funds 
into the agent’s hands, the other to pay them out. The case of 
Smith v. Chester [a) decides, that even if the indorsement be 
there, the acceptance does not admit the indorser’s hand- 
writing, and that the acceptor is bound to look only to the face 
of the bill. I therefore agree with my Lord and my Brother 
Dallas^ that my Brother Burrough was right in directing this 
verdict. 

Rule discharged. 
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Kerval V, William Fossett and Thomas Fossett. 

J^EST, Serjt., had on a former day obtained a rule nisi to 
set aside the proceedings in this cause for irregularity, and 
that an exoneretur might be entered on the bail piece, with 
costs. The facts were, that Mark Thomas William Fossett 
having executed a bond to the Plaintiff* for 2000/., the Plaintiff 
commenced three actions of debt, one against Mark^ and one 
against Thomas Fossett^ whom respectively he arrested, and they 
severally gave bail in those actions : he also sued out a capias 
against William and Thomas Fossett^ with an ac etiam against 
William^ in prosecution of which writ the Plaintiff made an 
affidavit of debt against William only, and declared against 
William and Thomas separately. Upon ^his writ, •the sheriff 
arrested both William and Thomas, and they had jointly put in 
bail. 

Copley, Serjt., showed cause against the rule. In the case 
of Forbes v. Phillips^a), inasmuch as the affidavit to hold to 


(a) ‘2 *kew Rep, 9S% 

GG2 


3fa^ 13. 
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TIio clause of ac 
etiam in bail- 
able process 
points out the 
per * 111 against 
whom the action 
is to proceed. ' 

I'pon a bail-- 
able capias 
against two 
Defendants, 
with a clause 
of ac etiam 
against one, and 
affidavit of debt 
against one, the 
Plaintiff may 
regularly de- 
clare against 
that one only. 

And though * 
the sheriff ar- 
rest the other 
also, that does 
not alter the de- 
nomination of 
the action. . 
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.bail was correct, being against Phillips only, the addition in 
the writ of Francis Forhes^ it was held, did not vary the writ 
from the affidavit, any more than if John Doe were there. The 
Court cannot know whether John Doe be a real or a fictitious per- 
sonage. This declaration is warranted most strictly by the writ, 
and the rule must be discharged. In Moss v. Birch {a) the ac 
etiamwas against the two Defendants. But in the case of Spencer 
V. Scott {l))i writ against two, and declaration against one, Eyre^ 
C. J., said, if Jolm Doe is ever named in the writ with the real 
Defendant, it follows that proceedings are not to be stayed be- 
cause two names appear in the writ and one only in the declara- 
tion. John Doe is never inserted in the declaration. So in Sta- 
bles V. Ashley (c), the Court said they would not distinguish be- 
tween John Doe and a real Defendant. Thompson and Another 
V. Cotter and Others^ acc, {d) In the present case, though there 
are two names in the common part of the writ, yet there is only 
one in the ac etiam ; and the distinction is between this case and 
those where the ac etiam is against two, for it has been repeat- 
edly decided that where the ac etiam is against two, a declara- 
tion against one is bad. Lemn v. Smith, (e) As to entering an 
exoneretur on the bail piece, the bail purport to be bail in an ac- 
tion against two, whereas this writ and this declaration are 
against one, therefore the bail is a nullity, and it is idle to enter 
an exoneretur where there is no bail piece and no bail in the ac- 
tion. Next the Defendant has applied too late, for no objection 
to the affidavit to hold to bail, or M^ant of such affidavit, can be 
taken advantage of, after the bail are put in. Dalton v. Barnes. 
(jT) Shaxioman y. Whalley. (g) 

Best^ in support of his rule. Motions on these subjects have 
often been made equally late. The bail are not to wait and see 
whether proceedings will be had against them. The case of 
Fof'bes V. Phillips and the other cases of that class are distin- 
guishable. The XJourt there considered one of the Defendants, 
Francis Forbes^ as a mere nominal person, like JoJm Doe^ and 
that the introduction of his name did not vitiate; but here the 
other Defendant is treated as an existing person, for he is aos- 
tually arrested. If this affidavit be false, there can be no in- 
dictment for perjury. If the sheriff h^ been directed to take 
one, and he had taken the two, it would have been the sheriff’s 

(a) 5 Term 722. ((f) 1 Mmde Sclw, 55. (/) 1 Mmde t/\ Selw. 230. 

(fi) 1 Bot. BulL 19. (e) 4 East, 589. (e) Ante, VI. 185. 

, (r) 1 Bos. A- Mt. 49. 
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fault ; but this writ commands him to take the two: and if he^ 
had omitted it, or had let one of them escape, it would have 
been actionable. In the case of Shawman v. Whalley^ it does not 
appear what the irregularity was ; that might have been some 
little trifling mistake; but this affidavit is not an affidavit in this 
cause. In Spencer v. Scotty C. J., says, John Doe is never 

inserted in the declaration : where both are named in the writ, 
and John Doc is one, the Plaintiff’ may declare against one, but 
where both are real persons, the Plaintiff cannot declare against 
one. In Stables v. Ashley the distinction is taken between pro- 
cess bailable and not bailable. Therefore the Defendant is en- 
titled to an exonerctur^ and the declaration is irregular. 

Gibbs, C. J., I am not able to sec any ground on w^liich these 
proceedings ought to be set aside. First, the Defendant will 
have much difficulty to get over the authority of Shawman v. 
Whallcy^ which is cited to show' that the Defendant is too late 
in his application. The facts are, that a writ issues against three, 
on their joint and several bond, an affidavit of debt is made 
against each, in an action against each. In the beginning of the 
writ the Sheriff is commanded to take William and Thomas^ and* 
the ac etiam is against IVilliam alone. The Sheriff took William^ 
and also took Thomas^ whom he ought not to take; but he could 
not prejudice the Plaintiff by taking Thomas^ whom he had no 
right to take. The question then is, whether he had a right to 
take William, It is objected by the counsel for tlie Defendant, 
that this was a writ against two, and that the Sheriff cannot take 
one, but must take the two; he is right in this conclusion, but 
the question is, whether this is a writ against two. In service- 
able process, the Plaintiff may join in one writ as many Defen- 
dants as he will, aud declare against one only. In bailable pro- 
cess, if a Plaintiff’ sues out a w'rit against two, he must declare 
against botli. I think the ac etiam points out the person against 
whom the action is to proceed. John Doe is*joined in every 
writ, and is not declared against; the Court cannot distinguish 
between John Doe and any other person. If it were necessary to 
join another in the declaration, because he, is named in the in- 
troductory part of the writ, it must be necessary to put John Doe 
into every declaration on bailable process. I therefore think the 
rule ought to be discharged. 

Dallas, J. I am of the same opinion. 

Park, J. In Moss v. Birch the ac etiam was against both, and 
several declarations against each. 

Burrough, 
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Burrough, J. The only reason why two hre usually inserted 
in writs, is, because the common })rinted form of the writ rims 
in the plural -number, and unless there be a plurality of Defend- 
ants, the printed form does not grammatically apply to the 
case : but if the Plaintiff will strike out the plural words, and in- 
sert a singular number, he may sue one only. 

Rule discharged. 


May 16. 
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A vessel rlinr- 
tered to a pbrt 
of //mmcfi! laden 
with salt, to 
bring home a 
return cai of 
timber, etdrred 
the port during 
an embargo un- 
der which it was^ 
permitted her, 
upon the notili- 
cation of the 
embargo, to re- 
turn with the 
cargo on hoard, 
or to discharge 
her cargo, and 
return in bal- 
last. Shedii-:- 
charged her 
cargo, remained 
eighteen 
luonlhs there, 
till the embargo 
ceased, then 
shipped her 
homeward 
cargo, nud was 
lost. Held that 
she was not 
bound, with re- 
lation to the 
underwriters on 
ship, to have re- 
turned with her 
■ cargo of salt, or 
to have sailed m 
ballast ; and 
that the under- 
wci iters on ship 
were stiilliablex 


Schroder and Another v. Thompson. 

was an action upon a policy of insurance, at and from 
London to the ship’s loading port or ports in Vin^inia^ and 
back to London j w'ith liberty to touch at St» IJbcs ; upon the ship 
Bremer. The cause was tried at GuildhaU at the sittings after 
Hilary term 1817, before Dallas^ J., when it a|)peared that the 
owner of the vessel had chartered her to Donaldson^ to proceed 
in ballast to Norfolk in Virghiia^ and there to load a cargo of 
timber, and therewith proceed to London^ for the freight thcrehi 
mentioned : sixty-five running days to be allowed for loading at 
Norfolk and unloading in Lo?tdon^ and the days on demurrage 
over and above the said lading days at 51. 5s.^ j)er day : Tliat on 
her Way to Virginia, she should call at SL Ubes, * and there take 
a cargo of salt, with mats for dunnage, at the freight of 5d. per 
bushel for the salt, to be jiaid on delivery at Norfolk. The ship 
sailed from London in ballast, arrived at St. Uhes, shipped a cargo 
of salt, and therewith arrived at the ])ort of Norfolk in Virginia 
on 30th January, 1808. By an act of Congress, of 22d Decem^^ 
her, 1807j an embargo was laid on all vessels in the ports and 
places within the limits and jurisdiction of the United States, 
cleared or not cleared, bound to any foreign port, and no clear- 
ance was to be furnished to any ship bound to any such foreign 
port, except vessels, under the immediate direction of the presi- 
dent of the United ^ States. Provided that nothing in that act 
should be construed to prevent the departure of any foreign ship, 
either in ballast, or with the goods on board of such ship, when 
notified of that act. Armed vessels possessing commissions from 
any foreign power were not to be considered as liable to that 
embargo. ” The Bremer finished discharging her cargo on 27th 
February. She was not an American ship, nor belonged t6 any 

native 



IN THE FiF’^’V-SEVENTH YeAR Of QEOftGE III. 4^ 

native or any citizen oi Americaj but was foreign to Amrtca, .1817. 

wd the prpjierty of foreigners. Upo^ the ship’s arrival^ and* 

during her stay io Virghiia^ the embargo enacted by that act was 

in force there. The embargo was taken off on 4'lh March, 1809, THOApraspN. 

but the ship was restrained by the act of the government until 

10th June, after which she took in a cargo, and on l.‘lth August 

sailed for London with a cargo of timber, and was lost at sea. 

The defendants contended that the Plaintiff was not entitled to 
recover, first, because, when upon the ship’s arrival at Norfolk, 
the embargo was found to subsist there, it was competent for her, 
being a ship foreign to America, either to have sailed in ballast 
after discharging her cargo of salt, or to have sailed with the 
cargo of salt, which she had on board when the eipbargo was first 
notified to her, either of which things she was permitted to do by t ] 
the proviso in the first section of the act, but that it was not c(un- 
petent to the assured, in pursuit of their own purposes, volun- 
tarily to submit themselves to the embargo, waiting for a cargo 
until that restriction should be taken oft^ and tp subject the un- 
derwriters to a liability of an indefinite duration ; secondly, that 
the vessel had staid an unreasonable time in the port of Noifolk, 
after the dissolution of the embargo. Dallas, J., inclined to t|iuik 
that the assured were bound to sail when they discovered the ex- 
istence of the embargo, or if not, that at least the ship ought to 
, have sailed in bidlast as soon as she had discharged her cargo of 
salt, but he reserved both these points: if she were not bound to 
either of these acts, he thought there was nothing unreasonable 
in the length of time which she had taken to procure a cargo, 
after the restraint on her sailing was taken off. The jury found 
that there had been no unreasonable delay in the last mentioned 
particular, and, subject to the points reserved, they found a ver- 
dict for the Plaintiffs for a total loss. 

Lens, Serjt., in this term had obtained a rule nisi iQ set aside 
Uiis verdict and enter a nonsuit. 

Shepherd, Solicitor-General, and Best, Serjt., on a former day 
abow^ cause agaiui^t this rule. They contended, first, that the 
proviso in the A^lfi^^ican embargo act, did not extend to foreign 
ships coming into the harbour during the embai’go, bi^t only to 
such as were ip the harbours of before the embargo took 
place, and merely permitted ships of the last descriptipn, in?t^ntly 
upon the embargo first taking place, to depatt in the state in 
. which they dian were, ^ut the con^tructiem of the is im- 
material for rwhaJtever was die itdiwdw pf fhe legislature, the 

master 
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IB 17* niastet of the vessel was entitled, with relation to the undef* 
Schroder conduct himself, notwithstanding the insurance^ as 

his relations to his owners required him to conduct himself, in 
Thompson case the vessel bad been uninsured. If he had returned in ballast, 
after discharging his cargo of salt, the embargo, which was hot 
an hostile act, would have afforded no plea to an action by tlic 
freighters, for not bringing home a cargo of timber. The master, 
however, honestly thought that the Americans would not have 
permitted him to sail, and he continued in harbour under that 
supposed constraint, and in no instance has a delay under such 
a persuasion been treated as criminal. 

Lens^ and Vanghan^ Serjls., in support of the rule, consideretl 
that the regulations of the statute extended as well to ships en- 
tering the Arnevienn harbours during, as before the embargo. 
They contended, that though it might be a proper and judicious 
measure in a general view, that a ship sent in search of a cargo, 
and entering a port during an embargo, should wait in the port 
till it ceased, and should-then take in her loading, as being the 
measure most beneficial to the owners of the outward and home- 
ward-bound cargoes, yet that where there was, . as here, an in- 
surance on sliip, the interests of the freighter and owner were 
not to be promoted at the expense of the underwriter on ship; 
and if the ship, being in ballast, might legally come out of the 
port, and go home in ballast, so far as it affects this insurance, 
she ought to have come out and gone home in ballast, notwith- 
standing that the charter party might require the contiary; and 
the homeward voyage would in that case have been protected by 
the policy. The ship was actually detained one year and a half^ 
and, for aught that could be foreseen, she might have been de- 
[ 466 ] tained many years. How long would the underwriters be liable 
under this embargo ? Ten years ? It makes the policy in effect 
a contract to insure a market, whereat the Plaintiff may load a 
homeward cargo.’ This therefore is an unjustifiable delay. The 
jury, in finding that there was no delay, only intended that there 
was no unnecessary delay between March and Atigttsiy not that 
there was not a delay in remaining there during the embargo. 
The underwriters therefore are discharged. 

• Cut\ adv. vult. 

Gibbs, C. J., now delivered the judgement. 

The Court have looked very attentively into the facts of this 
case, and are of opinion, on due consideration of all the circum- 
stances, that there is no ground to disturb this verdict : tliev think 

the 
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the ship was entitled to come home at the risk of the underwriter,^ 1817. 

and that at the time of the loss the ship was still protected by the 

Schroder 

insurance. v. 

Rule discharged. Thompson. 


Millington v. Goodmin. *6. 


J^JVL J.OCK^ Serjt., after judgement by default, and a writ of 
error brought, and error assigned for want gf an original, 
moved to amend the declaration of the Plaintiff below, by chang- 
ing the venue from Lancashire to Glocestershire^ into which county 
the original writ went. The writ of inquiry had been executed 
in Lancashire^ and final judgement signed, and costs taxed. 

Gibbs, C. J., This cannot be permitted after a writ of in- 
quiry executed before the sheriff of Lancaster. The Plaintiff 
cannot get an original in liancaster^ because * there is no officer 
there to grant it. I fear the Plaintiff below has brought himself 
into this difficulty, suing ont his original wTit in Glocestershire 
and laying his venue in Lancashire^ but I know of no remedy. 

Rule refused. 


veijue is laid ii» 
a county pala- 
tine, and after 
writ of inquiry 
executed, and 
final judgement 
signed, a writ of 
error is brought, 
and error as- 
signed for want 
of an original, 
the court will 
not amend the 
declaration by 
changing the 
venue. 

[ *467 1 


Magnay w. Gilk£s. 


Maif 15 . 


LJEYWOODi Serjt. moved that the rule for the discharge of Upon applica.. 

this insolvent might be absolute in the first instance. The charge an in- 
Dcfehdaiit was indebted on a bail-bond in eleven pounds, it was solvent debtor, 
certified by the gaoler that he had been twelve months and up- grants only a 
wards imprisoned, and notice had been given to the Plaintiff of 
this application. 

Gibbs, C. J. The act does not, I apprehend, make the 
gaoler’s certificate, that the prisoner has been a twelvemonth 
in bis custody, evidence of that fact; if it does not, I think it 
impossible that we can grant this application ; for otherwise^ we 
have nothing more than the affidavit of the party himself that he 
has been a twclvcmontii in custody. Although we are informed 

that 
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Undor a license 
to’ export to a 
hostile country 
within a limited 
time, a ship 
clearing at the 
Custom-house 
in London on the 
day bfciore the 
license expires, 
but delayed in 
the, river by the 
breaking of a 
bowsprit, and 
consequently 
not obtaining 
her clearing 
note at 
Gravesend till 
two days after 
the expiration of 
the license, is 
not deemed to 
have exported 
within the time 
limited. 

If a ship, 
licensed to ex- 
port to an hos- 
tile country, do 
not sail within 
the time limited 
by the license, 
Ihough she were 
delayed by an 
accident, she is 
not protected by 
tbe license. 

Difierence 
between a 
license to export 
and a license to 
import: the 
former, if the 
time elapses, 
must be renew- 
ed, because the ] 
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tliatin tbe first case which occurred after tbiii act passed), the 
rule was made absolute in the first instance, yet in a subsequent 
case, Ex parte Neilson (c), which passed on consideration, the 
Court held that the rule ought to be only a rule nisi. 

The Court granted a rule to show cause, which, on a sub- 
sequent day, was made absolute. 

(u)^n/tf,VI. 493. 


Williams v. Marshall. 

case (a) was again tried at the sittings after Trinity 
■ term, 1816, before Gihbsy C. J., who, upon proof of the 
same facts, and no other excuse for not sailing sooner being 
proved, except that on the ship^s passage down the river she 
broke her bowsprit, and lost a whole day in repairing it, but for 
which accident she might have reached Gravesend on the 10th 
of September^ the day whereon the license expired, adhered to 
the judgement which the Court had in Michaelmas term, 1815, 
pronounced on the case : and clearly holding, that the passing 
the custom-house was no exportation, which point he had the 
authority of the late lamented Chief Baron Thomson for saying 
that the Court of Exchequer had expressly decided in the case of 
The King v. Poughet (5), be nonsuited the Plaintiff*. 

Upon granting a rule wm, for setting aside the nonsuit in the 
case of Tulloch v. Boyd (c), the Com t thought fit to open this 
case also, and granted a rule nisi for a new trial, to abide the 
event of the decision of the special verdict in that case, upon tbe 
single point whether the assured were still entitled, when he 
sailed, to the benefit of the license ; but they refused to open the 
question, whether the ship’s passing the custom-house in London 
were an exportaftion, declaring that question to be finally settled 
by their former decision • in this case, and by the case of* the At^ 
tomey-Gensral v. Poughet. 

The cause was afterwards in this term spoken to by Shepherd^ 
Solicitor-General (arid Best^ Serjt., was with him), for the Plain- 
tiffs, and by Lens and Copley^ Serjts. (and Vaughan^ Serjt., was- 
with them), for the Defendants. 

For the Defendant it was argued, that the assured possessing 

parties, being at home, can easily apply to renew. 

(a) Reported, ante, VI. 390. (6) 2 Price, 381. (c) See next case. 

a license 
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a wjiiich authorised him to sail within a certain limited, 

time, and not sailing within the time, it was his own omijssion 
and his own fault that he has not procured another license. What 
he did at Gr'avescnd was by no means immaterial, but was essen- 
tial ; the ship had not sailed, till she quitted Gravesend^ and 
that was not till after the license had expired. It had been ar- 
gued that the ship touched there for the clearance, merely for 
the sake of receiving the drawback: but whether she stopp^ 
there for that purpose, or for any other purpose, it was equally 
favourable to the Defendant. The question merely was, whe- 
ther, because a trader had a license three days before, he there- 
fore necessarily had a license three days after. The law of 
license had been relaxed to every extent which justice or utility 
required, but no reason required that it should be extended to 
this case. If a license being once given, no other license could 
ever be given, there might be more reason for unbounded in- 
dulgence, but here that reason exists not. It is equivalent to 
making a license mere waste paper, to say that, whether it has 
expired or not, if the ship sails near the time of the license ev 
piring, it is sufficient. Upon that construction the grant of a li- 
cense. for any small time is equivalent to a grant of a license for 
a larger time, which it is not. The Attorney-General v. Poughet 
was not in point ; it turned on the meaning of the word ‘‘ export’% 
where certain duties were concerned, and though it is in the De- 
fendant’s favour, as far as it goes, yet the Defendant did not rely 
on it. It was there held, that the ship had not exported, though 
she had departed from London. It decides, that an exporting 
has not taken place, until every thing is done, the want whereof 
can hinder a ship from going. That case was the converse of 
this : there the ship had every thing which was requisite, but had 
not moved from the port ; here the ship had moved, but had 
not every thing requisite. The decision of the Court there k, 
that though the ship has all those things, she must actually 
move from her place : and the Court will decide here as they 
decided there. The argument in that case turned on the mean^ 
ing of the word export. All the Court wiere unanimous that the 
hides were put on board for the purpose of exportation, but that 
they were not exported ; and the officers of the crown held it so 
clear, that they refused their Jiat for a writ of error. Under the 
present circumstances there is no ground why the tinie should 
be enlarged. It is not for the party to determine whether a new 
license shall be granted or not. There is no reason for referring 

thia 
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.this question to the party’s own decision, when there is an oppof-^ 
turiity of going to the privy council for another license. 

For the Plaintiff, it was argued, that there was a marked dis- 
tinction between this case and T/ie Aitotneij-Gcneral v. Poughet* 
The facts on which the Court of Exchequer gave judgement, 
were put on the record, and their judgement was and must have 
been confined to the questions which arose thereon. If those 
who drew that plea had ventured to state, that after the goods 
were entered and shipped, and before the day when the new 
duty was to attach, the ship had taken in all her cargo, and 
cleared at the custom-house at London^ the Attorney-General 
would not have demurred, hut taken issue on the question of 
fact, and let the law rise afterwards. That case, therefore, was 
not like this. Whether a writ of error should be granted, must 
depend, like the demurrer, on the facts stated on the record, 
which merely stated the putting of the goods on board to be cx- 
poi:ted at a future time: but in the present case every thing was 
done, which was to be done by the ship before sailing. It is merely 
for security that the payment of the drawback is deferred till the 
cocket is given at Gravesend^ but if a ship were to be lost be- 
tween London and Gramsendy it does not therefore follow that 
she should not have the cocket. If the legislature had fixed 
Sheemess for the place of paying the drawback, it might with 
equal ^season be said, that ships within the body of the counties 
of Kent and Essex, as they are, till they have cleared Otfm dness, 
and the Northforeland, have not yet sailed. A vessel in ballast 
calls not at Gravesend for a cocket : nor, if the goods exported 
do not .entitle the exporter to a drawback, need a laden vessel 
call for a cocket. In many cases of licenses to import, it has 
been held that the party is protected, though the ship do not 
arrive till long after the license has expired ; na}^ in some cases 
the protection has continued where the ship had never, as in 
Effurth v. Smith (a), begun her voyage till the whole time was 
expired. Here, if the ship had cleared and pas.sed Gravesend, 
on the 9th, only three days earlier, she would have been in good 
time, within the decisions on the homeward licenses. She not 
only cleared the Custom-house on the 9th, but sailed from Lou- 
don on the Qtfa. In all cases of not importing within the time of 
the license, the party might get a renewal thereof. 

G19BS, C; J. The cases of outward and homeward li- 


(«) Jnie, V. 
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cemes are not at all alike. In the first place^ the new license . 1817. 

obtained here would not operate upon the acts ’*^that pass in the 
interval between the expiration of the old license and the com- * v. 
mencement of the new one. This difficulty did arise in one Marshaix, 
case. In the next place, the parties here cannot know what is C ^472 ] 
passing in the minds of the navigators abroad, nor what the 
reasons were for their conduct. 

Cur\ adv* vult (n). 

(/i) For the judgement of the Court, neepost^ 475. 


TuLLOCH V. Boyd. May {6. 

t ] 

^^HIS was an action upon a policy of insurance at and from a license toex- 
London. Upon the trial of this cause at Guildhall^ at the 
sittings after Trinity term, 18 16, before Gibbs^ C. J., it was conformed to 
proved that the Plaintiff* had procured a license from the King to^imporr”"'^ 
in council, whereby, after reciting that the Plaintiff had repre- two ves^ts^^*^ 
sented on behalf of himself and other British merchants, that navigated la 
he had purchased two vessels for the purpose of trading be- ands«u?ngun. 
tween this kingdom and Holland, and prayed His MaiRsty’s ^ 

license tor six months, permitting the said vessels, navigated m England to Hoi- 
any manner, and sailing under any flag, to proceed from any * 

port of England to any port on the coast of Holland^ with cruise from one 
indigo and other goods allowed by the order of council of 11th to anotheMo*^ 
November. 1 807j to be exported, with permission to cruize 
without molestation from one port of the coast of Holland to cargoes at one 
^another, and to load or land part of their cargoes at one or mi!rht*br*^' 
more places as might be most suitable; and b^ing completed most suitable, 
their inward cargoes, consisting of such goods as were allowed p?eted\hmr”'* 
by that order to be imported, to proceed with the same to any efaed^twds^to 
port in England^ the Grown granted permission to such two proceed with 
vessels, laden as aforesaid, to make one voyage and return to ^Elgkmd^tho 
any port of this kingdom North of Drmer^ on condition that license to be re- 
the names and tonnage of the vessels should be indorsed at the cation by the*' 

parties at the 

return from eaph voyage, during six moilths. The exporter, fearing the vigilance of the govemaient 
in Holland, where his trade was contraband, delayed to export, until after the expiration of six months, 
and then sailed and was lost. Held, that the parties bcin^ in this* country, and not applying foi; a re- 
newed license, the adventure was not legalized by the original license ^ and an assurance thereon was 
void. 

back 
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. back of that license at the lime of clearance : that license to be 
renewed^ on application by the parties at the return to this 
kingdom from each voyage during the term of six months from 
that date, 2d July^ 1808. The Plaintiff*’s ship cleared out- 
wards at the Custom-house on 19th December^ 1807: he about 
that time received advices that the domniers on the coast of 
Holland were very vigilant, and the state of things very bad 
abroad: the Plaintiff therefore detained the ship and cargo 
until 19th January f 1808, when the ship sailed, the license 
being then expired and not renewed. On the 20th January^ 
she cleared at Gra*oesend^ she sailed and was captured. Gibbs^ 
C. J., thought, that in this case, where, the vessel having her 
papers on board, the assured bad chosen to delay her on 
^account of the danger which he apprehended, he was not en- 
titled to the benefit of the expired license as if it were still 
existing; and here, inasmuch as the ship had not even sailed 
from London when the license expired, he thought it was a case 
clearly not within the protection of the license, and directed a 
nonsuit. 

Shepherd, Solicitor-General, in Michaelmas term last, moved 
for and obtained a rule nisi to set aside the nonsuit, and have a 
new trial. He cited Effurth v. Smith {a) and Williams v. Mar- 
shall {b). He contended that whether the circumstance that 
the ship had not performed her voyage within the time pre- 
scribed by the license, arose from her not having completed, 
or from her not having begun, her voyage within the time, 
made no difference in the principle: this doctrine had been re- 
cognized in Williams v. Marshall, And whether her delay was 
occasioned by an inevitable cause, or a justifiable cause, in all . 
actions on policies was immaterial. Driscoll v. Passmore (c). 
There is no sound foundation for the distinction whether the 
ship be abroad or at home when the license expires. A British 
merchant has always the same opportunity to apply for a pro- 
longed license to come home, as for a prolonged license to sail, 
but it has never yet been held necessary so to do. In Dffurth 
V. Smith there was fibundant time for such an application, and 
so is there in all cases where the license expires before the ship 
arrives. The Plaintiff, therefore, brings himself within the 
spirit of the same excuses for not literally observing the license, 
which have been there admitted. In the greater part of these 

(a) Anit^ V. 339. (&) See the last case anUy 468. and also VI. >390. 

(c) 1 Bos. Bull. 200. 


7 


cases 
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cases the ship has been coming to Fmgland. In the case of the 1S17. 
Mars, in the Court of Admiralty, not reported, it is said that 
the ship had not sailed when the license expired, yet the Court ' v 
of Admiralty ordered restitution of the ship and cargo. Boyd. 


The Court expressed a desire that the circumstances of that 
case should be ascertained and fully stated: without that au- 
thority there was nothing but the strong desire they felt to pro- 
tect an insurance effected without fraud, which coiild make them 
hesitate a moment in refusing this application. They granted 
a rule nisi upon the terms that the case should be made a special 
verdict. 

Lens and Best^ Serjts., on a former day in this term, showed [ 475 3 
cause against this rule. This case is one where the merchant 
detains the ship upon his own discretion and views of conve- 
nience, constituting himself the sole judge whether the license 
shall last longer. One of the reasons for the delay, proved at 
the trial, w^as, that it was prudent to have dark weather for this, 
which, as to the enemy, was a contraband voyage; so that the 
assured foresaw, for weeks beforehand, whether he should want 
a renew al of the license. And, by a clause in the license, the 
license is to be renewed after every trip, though it gives six 
months’ time to make one voyage. This is not merely a private 
case: it is a general concern to preserve our shipping; and 
though the owner may choose to risk his ship on an enemy’s 
coast in light nights, yet the government is interested in prevent- 
ing the loss, and chooses to exercise a check. The case of The 
Attorney^General v. Taughet {a) does recognize a principle which 
applies here, but, independently of that authority, this is a 
much stronger case than Williams v. Marshall^ and the assured 
cannot take a month after the expiration of the license before he 
makes his voyage. 

Shepherd^ Solicitor-General (and Vaughan, Serjt., was with 
him), endeavoured to support the rule. The efause for renewal 
of the license before a second voyage makes no difference in 
the liberal construction which ought to prevail as to the first 
voyage. It is agreed that a party cannot unreasonably and 
capriciously extend his license to any other time. 

Cur. adv. vult. 

(a) Since reported, 2 Price, 381. 


WlLUAMS 
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i«ir. 

Williams ^/Marshall. 

Tdlloch V. Boyd. 

G1BBS9 C. J.j now delivered the decision of the Court. In 
[ 476 ] the former of these cases it is unnecessary to give judgement, 
for we already have given it; but in the case of Tulloch v. 
Hoyd^ we were informed, that the veiy learned Judge who pre- 
sides in the Court of Admiralty, had just then decided the re- 
verse in that Court. We therefore opened the rules in both 
these causes, for further argument : no such case, however, lias 
been presented to us, and there is no rcas9n to desert our for- 
mer judgement ; and the rule in both cases must be 

Discharged. 


16 . 


Lingham V. Lavghorn. 


If a Defendant, 
moving for 
judgement as 
in case of a 
nonsuit tor not 
proceeding to 
trial, omits to 
obtain, in the 
dilposal of that 
rule, bis costs 
for not pro- ^ 
oeeding to trial, 
' he cannot rffter 
that rule is dis- 
charged obtain 
a separate rule 
for those costs. 


L 477 ] 


J^ESTj Serjt, moved to set aside a rule which had been ob- 
tained for costs for not proceeding to trial pursuant to no- 
tice: his ground was, that the Defendant had, before moving 
for that rule, moved for judgement 4 s in the case of a nonsuit. 

Vaughan^ Serjt., now showed cause. The Plaintiff was under 
terms three times peremptorily to try his cause. In Jordaine v. 
Sharp {a) it was held, that the right to costs for not proceeding 
to trial, and the right to judgement as in case of a nonsuit, 
may be discussed together, but no doubt is there expressed that 
either motion might be made separately. It was hard, that 
when the Court, upon the Defendant’s former motion for judge- 
ment as in case of a nonsuit, thought fit to extend to the Plain- 
tiff a third indulgence, on a peremptory undertaking to try, on 
payment of costs, as a condition precedent, under which the De- 
fendant had received the costs of that application, he should not 
also receive his costs of not proceeding to trial* 

Bestf 3 erjt., in support of his rule, urged that on the dis- 
charge of the former rule the Plaintiff had already paid the 
Defendant the costs which he then asked for, and which were 


tlien 


(rt) G ff, m, 280 . 
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then taxed by the prothonotary. Either upon that occasion the 
Defendant asked for the costs of not proceeding to trial, and 
the Court under the circumstances refused them, or, if he did 
not ask for them, it was strong evidence that he had no right 
to them ; but after all the costs which the Defendant’s rule asked 
had been taxed and paid, the Defendant ought not, behind the 
Plaintiff’s back, irregularly to draw up a side-bar rule for costs 
for not proceeding to trial pursuant to notice. 

Gibbs, C. J. The Defendant having obtained a rule for 
costs for not proceeding to trial pursuant to notice, the Plain- 
tiff applies to set this rule aside, as contrary to the practice. 
In the case of Clarke v. Simpson (a), this subject was fully consi- 
dered. The doctrine therein laid down by the Court certainly 
goes to this, that a Defendant cannot move for costs for not 
proceeding to trial, after moving for judgement as.in the case 
of a nonsuit. By the practice of the Court, therefore, the De- 
fendant might apply either for the costs of not proceeding to 
trial, or for judgement as in the case of a nonsuit. Whichever 
way the latter rule is disposed of, it includes the consideration 
of the costs of not proceeding to trial. It has happened that by 
the fault of some one, perhaps of the Court (S), the Defendant 
has not had the full justice to which he was entitled; but he had 
no right to draw up this side-bar rule without notice. But not- 
withstanding that costs usually abide the event of motions for 
irregularity, yet in this peculiar cose I think that though the 
Plaintiff’s rule ought to Be absolute, it ought so to be without 
costs. 

Rule absolute. 

(a) 

(d) It is conceived there was no omission rection ; it is only necessary that the at* 
on the par*, of the Court, which does not. toriiey siiould take care to have the rule 
usually express its judgement on this pait properly drawn up, and to that end, should 
of the rule ; nor is it requisite, for it is a bring before the of^er the facts of his 
point of practice familiar to the officer, on having incurred costs of preparing tor 
which be acts, without any particular di- trial. 


1817 . 

Linoram 

V. ■ 

Lamghokn 
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May 16 . Peele and Othersj Assignees of Waodington, a Bankrupt, 

V. Northcote. 


Where a bro- 
ker, indi bteil 
for premiums of 
insurance on 
policies sul - 
^cribc*cl by an 
under wriut 
who had since 
become bank- 
rupt, had a iiel 
credere commis- 
sion on one of 
the policies, ef- 
fected in the 
name, not of the 
broker, but of 
the assured, and 
c xpressed in the 
bo<]y thereof, 
whereon a loss 
happened be- 
fore the bank- 
ruptcy, the 
broker not being 
entrusted with 
the custody of 
the policy ; 
though the 
broker paid the 
loss to the ns. 
sured before the 
commission, 
Held that he 
could not set ofl’ 
that loss against 
the premiums 
due to the as- 
signees of the 
, bankrupt. 

C ^479 ] 


was an action of indebitatus assumpsit^ brought to re- 
cover divers premiums of policies of insurance subscribed 
and caused to be subscribed by Waddington^ a bankrupt, before 
his bankruptcy, for the Defendants. The Defendants gave 
notice of a set-off*. The cause was tried at GuildhaU, at the 
sittings after Trinity term, 18 IG, before Gihbs^ C. J, It was 
admitted that Waddington^ who was declared a bankrupt under 
a commission dated 25th March^ 1815, bad before his bank- 
ruptcy underwritten policies for the Defendants, who acted as 
well in the character of insurance brokers, as effected policies on 
pVoperty of their own ; and the Defendants were indebted to him 
at the time of his bankruptcy in 21 6/. for premiums, and he was 
indebted to them in returns of premiums before then allowed on 
several policies, in 81/. 9s. 2d. One of the policies was effected 
on 7th November^ 1814, by tiie Defendants as the brokers for 
Brown^ fVeston, and Co., and the bankrupt, by Mounsher^ bis 
agent, subscribed it for 200/. The policy expressed that 
Weston^ and Co. for themselves and as agents, as well in their 
own name, as in the name and names of all and every other per- 
son, to whom the same did, might, or should appertain, effected 
that insurance from Stockholm to Bernambuco^t on the Prince 
Oscar<^ with liberty to touch and stay at any ports wht^tever ; next 
after which passage followed a declaration that “ it was agreed 
that the broker should guarantee the underwriters thereon, with- 
out prejudice to that insurance.” The goods insured by that 
policy were shipped on board the Prince Oscar ^ and Brown^ 
Weston^ and Co. were interested therein to the full amount of 
the money insiired thereon. A loss of 97/. Ss. Sd. per cent, on 
tliose goods happened on 28th February ^ 1815, which had been 
adjusted by all the underwriters with the exception of the bank- 
rupt, by whom it had not been adjusted, further than by the fol- 
lowing memorandum indorsed on the policy, by Mounsher^as his 
agent, subsequent to the bankruptcy, viz. Admit to prove 194Z. 
65. 6d, under the estate of H. Waddington^ W. Mounsher*^* It 
was proved that the Defendants had in August and pre- 

ceding paid Brawn axid. We5/ow very considerable sums, including 
the loss in question. It was proved that the policy (which was 
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not effected in the name of the broker) remained in the hands • 
of the assured ; and the Defendants never had the custody of it 
until the assured called for and received the loss from the De- 
fendant; and upon enforcing the contract of guaranty against 
him, they sent him the policy. Under these circumstances the 
Plaintiff insisted that the Defendant was not entitled to set off 
this loss against the premiums due. Gibbs^ C. J., thought that 
the Defendant sliewed no pretence to entitle him to a set-off, ex- 

* cept his commission del credere^ which he thought was not at- 
tended with that effect, but he reserved that point, subject jvhere- 
to the jury found a verdict for the Plaintiff for 134Z. lOs, lOrf. 

Vaughan^ Serjt., m Michaelmas term, 18 lO, obtained a rule 
7nsi to set aside the verdict and enter a nonsuit. He cited Gnyoe 
v. Dubois (a), Bizc v. Dickason (6), and Wienholt v. Roberts (c), 
wherein Lord Ellenborough^ C. J., is reported to have said, that 
a broker with a del credere commission may be looked upon as 
the owner of the policy; and he being answerable to the insured 
for the loss, the amount may be considered as due to him, and 
may be set off in an action brought against him by the under- 
writer for premiums.” He also moved this as a case of mutual 
credit. 

GfBBS, C. J. I have heard Lord Ellenborough^ over and over 
again, state (d), that he never could conceive how a. contract by 
broker, that an assurer should fulfil his agreement, could make 
any difference in the contract between the assurer and the as- 
sured. The Defendant is completely shut out from taking the 
ground of mutual credit by his own statement. The policy is not 
effected in the name of the broker, nor left in his custody. 

Rule nisi. 

{a) 1 Term Rep, 113. In C^rove v. Z)w- 
hoisy BulleTy J., is made to say, “ I re- 
member many actions brought at Guilds 
against brokers with cninmissions del 
trederCf and I never heard any inijulry 
made, in such cases, whether there had 
been a previous demand and refusal ; and 
1 can venture to say that such is not tiie 
practice.’’ 

Has it ever occured to any lawyer of 
the deepest learning, or most extensive 
experience at Guildhall, of the present 

(A) /hid. 385. 

• (d) He is so reported in Gumming v, Forrester, 1 MauU&s Selw. 4t9^,^nd Kesier v. 
Mson^ 3 Motile ^ Selw, 113, See 1 Park, Ins, 7ih edit. 41. 

H H 2 Lens, 


day, to have known such an action tried, 
or to have ever seen such a declaration ? 
(and the action mu^A surely be a special 
action) ? It would be important to know, 
whether the declaration docs not aver that 
the principal has refused to pay. Must 
not the right to recover against the broker 
exist only in fhilure of the underwriter’a 
paying ? Nobody has ever been able to 
find out any instances of the practice 
above stated* 

(c) 2 Campb, 586. 
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V. 

Northcotk. 
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Lens^ Serjt., now showed cause against this rule. The De- 
fendants’ guaranty does not so make the Defendants parties to 
the contract, that they can set off. As brokers after they have 
once effected the policy, their duty is at an end, they have no- 
thing further to do with the policy, or the loss. This guaranty 
creates no relation between the broker and the underwriters, it 
merely gives the assured a right to call on the broker to make 
good that loss which the underwriter is unable to satisfy. It is 
a collateral agreement; and though between the underwriter 
and assured, it is not to avoid the insurance, yet it forms no con- 
tract between the underwriter and the assured. When a policy 
is left with a broker with consent of all parties, that he may receive 
such losses as happen, it gives him a lien on* the policy, and in 
case of a bankruptcy may constitute an item of mutual credit, but 
this case is stripped of all circumstances except the relative situa- 
tion of the different parties : the mere appearance of a guaranty 
is not sufficient to enable the assured at once to resort to the bro- 
ker. It is immaterial that the adjustment was since the bank- 
ruptcy. The loss was before the bankruptcy. The Plaintiff does 
not contend that the mere adjustment would alter the right, nei- 
ther is the express date of the act of bankruptcy material. Va- 
rious cases are on this question collected in the system of the law 
of marine insurances (a). They all show that it is necessary, in 
some shape or other, either by showing that the broker is the 
person interested, or that the policy is underwritten in his name, 
to connect him with the party. Against the payment of the pre- 
mium, he has in the character of agent nothing either to set-off 
or deduct; as to the purposes of the policy he continues a mere 
agent throughout. The opinion in Grove v. Dubois^ that a com- 
mission del credei e makes a right of set-off, has been overruled. 
Nothing here gives the Defendant a right to account with the 
underwriter. The underwriter, indeed, is liable to the loss : the 
expression of the commission del credere on the face of the policy, 
is a circumstance wholly irrelevant, it is a mere recital of the fact. 
In Gumming v. Forrester (J), Lord Ellenborough observes very 
strongly on the doctrine: that case was like this, yet it was held 
that the commission del credere would not enable the broker to 
introduce the loss into bis accounts. This is a case of the bare 
employment of the broker as agent to effect a policy, under 
which circumstances, the cases of Shee v. Clarkson (r), Minet v. 

(a) I Park, 7th edit. 39 to 42. (e) 12 East, 507. 

(b) 1 Maule tf Sslxt'* 494. S.C. Park, 7Ui edit 41. 


Forrester 
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Forrester (a), Goldschmidt v. Lyon (b\ Parker^ Assignee of Parker ^ . 
V. Smith (c), and Cumming v. Forrester^ all show that there is no 
privity in that which relates to the loss. 

' Shepherd^ Solicitor-General, and Vaughan^ contra. The De- 
fendant has a right to bring this sum into the account. They 
admitted that a distinction had been taken between policies ef- 
fected in the name of the assured, and in the name of the broker. 
Here, though the insurance is in the name of the assured, not of 
the broker, yet there was either a debt or a mutual credit. It 
materially differs the case, that the policy itself contains this 
clause, that the broker may guarantee the payment of the losses 
with the consent of the underwriters. Admitting that a broker 
who should volunferily pay a loss for an underwriter would have 
no claim to set it off, yet here, where it is done with such an 
assent as amounts to an authority, he can. This is an irrevocable 
authority, given on the face of the policy, to pay the loss, and 
therefore at the time of the bankruptcy it constitutes a mutual 
credit; and if it does, it signifies not whether the payment were 
before or after the bankruptejr : in the one case it would be a 
mutual debt, in the other, it would be a mutual credit, which 
afterwards ripens into a debt. It is an advantage to the under- 
writer, that the guaranty is expressed on the face of the policy, 
for probably without the guaranty the assured would not have 
accepted his subscription : this advantage is therefore a valuable 
consideration for a promise by the underwriter that the broker 
should be at liberty to set off losses against th^ premiums ; and a 
promise and authority given for a valuable consideration, are 
coupled with an interest, and therefore they cannot be revoked 
either by the underwriter before his bankruptcy, nor are they 
revoked by the bankruptcy, as a mere naked authority is. The 
words without prejudice to this insurance” . are part of the ori- 
ginal printed form, and have nothing to do with the sentence 
which contains the contract of guaranty. The cases of Grove v. 
Dubois and Bize v. Dickason have put it on this ground of the 
commission del credere ; and Buller^ J., says there are repeated 
instances of actions brought at Guildhall brokers with 
commissions del credere^ and he had never heard any inquiry 
made in such cases, whether there had been a previous demand 
and refusal ; and he could venture to say^^tsuch was not the prac- 
tice.” The effect of this authority is, that the underwriter au- 

(a) Antey IV. 541 , «. (6) Anit, IV. 554. (c) 16 £«/. 582. 

thorizes 
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1S17* . tborisee ilic l;>rg>ker to pay this loss to the assured whenever a loss 

Peele happen. Cummng v. Forrester is, all except the dictum of 

Lord Fllcnhorough^ irrelevant, and that dictum is favourable to 
Northcote. the Defendant; for Lord Ellenborough speaks of an authorized 
contract Jjetween two others: this is an authorized contract. 
There is a distinction between privy and party : the broker is 
privy, the underwriter and the assured are parties. Here is a 
[ 484 ] privity of contract : before tlie bankruptcy, a loss takes place, the 
effect whereof is to create a debt between the broker and the 
assured ; for though the broker is answ^erable only in the second 
, instance, yet w ith this a^fsent the assured can resort to him in the 
first instance, before he has applied to the principal. Grove v. 
Dubois and Bize v. Dieka^on go to that extent. lu Wineholt v. 
DobertSi Lord Flleuborjough recognizes the same doctrine. Under 
these* circumstances, this is clearly a mutual credit, and is a de- 
fence. 

Dens replied, on JVinehoU v,, Roberts^ that the expression in 
the report, that the broker had underwritten a policy to the De- 
fendant, rendered the sense doubtful, whether the broker himself 
w’as not party to the policy, and so that case came within the 
other class of cases; and Lord EllenborougK & proposition there, 
that a broker with a del credere commission may be looked 
upon as the owner of the policy”, must be undea’stood as said of 
that particular case where the broker had insured in his own 
name, otherwise it cuts up by the roots the doctrine of Cumming 
V. Forresteri and all these other similar cases. 

Cur, adv, vult, 

Gibbs, C. J-, now delivered Uie judgement of the Court. Tliis 
is a question whether a broker had a right to set off a loss against 
premiums of insurance due to the assignees of a bankrupt upon 
policies subscribed by him before his bankruptcy. The facts 
were, that the bi'oker was to guarantee all th^ underwriters for 
a del credere commission, and was therefore, it is quite clear, liable 
only in the second instance to make good the loss in case a loss 
should arise. Before the bankruptcy of the assured, die broker 
was called on to pay the loss to him, and did pay it ; and the 
question is, whether this be either a mutual debt existing at the 
[ 485 ] of the bankruptcy, or a mutual credit. That it was not a 

mutual debt, is clear from this circumstance ; it had not been 
paid befoi'c the bankruptcy. The only question, therefore, is, 
whether it was a mutual credit. If this policy had been effected 
in the name of the broker, it might have ranged itself under a 

class 
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class of cases which have been decided, whether rightly or not^^ 
I do not now say ; if it had been left in the hands of the broker^ 
it would have ranged itself under another class of decided cases. 
But the broker ^pays this loss simply on his commission dc'l ere- 
dei'e ; and, leaving the case there, we think it quite clj^r, that it 
is neither a mutual debt, nor a mutual credit. But what is sup- 
posed to distinguish this case from all others, is, that the under- 
writers are parties to the agreement by which the broker guaran- 
tees to the assured the solvency of the underwriters. That is a 
trust, it is argued, given to the broker; and that if the broker 
pays, he has his action on the agreement of the underwriter, to 
recover back that sum from him. That question depends on tlie 
construction of this instrument. The broker is agent for both 
parties to certain purposes, but wdth respect to guaranteeing the 
underwriters, no one \% interested in that but the assured, who 
pays him, for so doing, his commission del credere. The broker 
does hand oyer to the assured a policy containing a memoratiduni 
that the broker will guarantee the underwriters, but no one is 
interested therein except the assured, and the instrument is only 
to be considered as evidence of an agreement between the broker 
and the assured, and the case stands on the common circumstance 
of money paid by a broker to the assured, under a commission 
del ct'edef'e^ and under those circumstances we think the broker 
is not entitled to set olF these premiums against the losses due 
from the underwriter ; tlic rule therefore must be 
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Johnson v. Clay. [ ] 

May 17. 

riAHE Plaintiff declared in debt for two yeafti’ rent, 231/ , due Upon a bare 

I . -r* T 1 •’ 1 1 covenant for the 

25tli Dec,, 1815. Pending that action, the Dclenuant ten- payment of 
dared 86L rent. The residue had been paid by his assignee of p^endanrmay 
the lease. The Plaintiff' discontinued that, suit, and commenced plead a tender, 
the present action, which was covenant, ff>r the same rent. The ^ plil^a^tender,' 
Befendent, as to 14*5/., parcel, pleaded payment, and a? to 86/., * 

residue, he pleaded that tlie Plaintiff ought not to recover any diness to pay be 
damages, by reason of the non-payment thereof, because the De- 
fendant, from the time when it became due, hitherto, had been, 
and still was, re^dy to pay; and that on a certain day after it be- 
came 
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1817* came due, and before the commencement of this suit^ to wit, 12th 

June^ 1816, he tendered that sum. The Plaintiff replied, that 
the Defendant had not always from the time when that sum be~ 
Clay* came due, been ready to pay ; but that, on the contrary, after the 
time when the money became due, to wit, on 20th January^ 1816, 
he, the Pllintiff (not saying whether after the tender, or before 
the tender), demanded payment, and the Defendant refused. 
The Defendant rejoined that that sum was not demanded by the 
Plaintiff in manner alleged. The Defendant joined issue there- 
on (a). The cause was tried at the sittings after Trinity term, 
1816, before Gibbs^ C. J., when the Plaintiff produced no proof 
of a demand, except t^e two actions ; the one or the other o£ 
which, he contended, amounted to a demand subsequent to the 
tender; but the learned Judge who tried the cause, held that nei- 
ther of them constituted a subsequent demand, and directed the 
jury to find that issue for the Defendant. 

[ 487 ] Vaughan^ Serjt, in Michaelmas term, obtained a rule nisi to 
set aside the verdict and have a new trial, and was, with Best^ 
Serjt., now called upon to support the rule. 

The Courts not dwelling on the peculiarity of this plea, which 
parried the allegation of tender, and proffered an issue on the con- 
tinual readiness, expressed a clear opinion, that taking whichso- 
ever of the actions the Defendant pleased, he could not establish 
the fact of a demand subsequent to the tender; for the first action, 
was previous to the tender, and the second was the cause in 
judgement. Whereupon the Defendant’s counsel contended only 
that a plea of tender after the day, in covenant for the payment 
of money, was bad. It was like the case of a bill of exchange, 
in which a tender was no plea. Hume v. Peploe (5). So, on a 
bond payable at a certain day, a tender after the day, at com- 
mon law, is bad. Giles v. Harris (c). So, if he covenants to 
pay on « given day, he cannot plead a tender after default made 
to pay at that day. The averment could not be true, that the 
Defendant had, ever since the debt accrued, been ready to pay, 
for otherwise he would not have suffered an action of debt to be 
brought against him. 

Gibbs, C. J. I shduld be sorry that it should be doubted for 
a moment, that where there is a mere dry covenant for payment 
of money, it may not be tendered. Suppose a covenant for rent, 

(a) On the validity of this plea, Sound, 35. a noU. {b) 8 East, 168. 

(c) GiUt V. Harris, 1 Lord Raym, 254. S. C. by name of Giles v, HarU, 2 SalL 
629. Cwii5. 443. CarM. 413. 556. 12 ilfod. 152. Z Salk. 

and 
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and Uiree or four quarters due, it might always be said, that an 
action had accrued. 

Bubeough, J. a tender always admits the cause of action ; 
it only goes in bar of damages. 

Rule discharged. 


Hinumabsh V. Chandler. 

npHE Defendant, who was a minor, au^ was sued as admini- 
stratrix, had appeared in this action by attorney, and Best% 
Serjt., for the Plaintiff, had obtained a rule nisi to set aside that 
appearance, and that the Defendant should name a guardian, and 
appear by such guardian. 

PcUj Serjt., showed cause against this rule, upon an affidavit 
that the letters of administration were revoked, in consequence 
of the discovery of the Defendant’s infancy, which, until lately, 
had not been known to her attorney ; and that administration 
durante minori cetate had since been granted to another. It was 
therefore unnecessary that the Defendant should appoint a 
guardian to defend a suit to which the Defendant was no longer 
liable. 

Best^ in support of his rule, urged, that the Defendant was 
administratrix when the suitf was commenced, and he was there* 
fore entitled to the rule. 

Per Curiam. The Defendant must appear as she ought to 
have done, by guardian, but she is to be at liberty to plead dc 
novo. 

Rule absolute. 
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. The Defendant 
was owner and 
occupier of a 
wood adjoining 
a wood of B,, 
divided there- 
from by a low 
bank and a 
lihallow ditch, 
not l>eing a suf- 
ficient. fence to 
prevent dogs 
from passing 
from Bf^s wood 
into theDcfend- 
ant’s wood. 
There were pub- 
lic footpaths 
through the 
Defendant’s 
wood, not fenced 
off therefrom. 
The Defendant, 
to preserve 
hares in his 
wood, and to 
prevent them 
from being kill- 
ed therein by 
dogs and foxes 
that came 
thereinto in 
pursuit of hares, 
kept iron spikes 
screwed and 
fastened into 
several trees in 


^I^HE Plaintiff, in Hilary 54th Geo. 3. declared in this 
court in case, for that whereas, before and at the time of the 
committing the grievance by the Defendant, as hereinafter men- 
tioned, the Plaintiff was going and passing in, upon, and over a 
certain wood, or parcel of land, adjoining a certain other wood, 
or parcel of land, of the D^endant, and separated and divided 
therefrom by a certain mound or bank of earth, in the parish of 
Lewlner^ county Oitfard^ with a certain dog of the Plaintiff of 
great value (to wit), of the value of 50Z., and he the Plaintiff so 
going and passing in, upon, and over the first-mentioned wood, 
piece, or parcel of land, with his dog as aforesaid, afterwards, 
and before the time of the committing of the grievance, *a hare 
started and jumped up in the first-mentioned wood or parcel of 
land, in the sight and view of the Plaintiffs dog, and the hare 
then and there ran in and along the same wood, or parcel of 
land, over the said mound or bank of earth separating and di- 
viding the same wood from the Defendant’s wood, or parcel of 
land, and unto and into the Defendant’s wood, in and along a 
certain hare-path in the same, and the Plaintiff’s dog then and 
there immediately followed and ran after the hare, in and along 
the first-mentioned wood, over the mound or bank of earth, and 
then and there, against the will and inclination of the Plaintiff, 
ran unto, and into the Defendant’s wood, in and along the said 


hts wood, each hare-path in the Defendant’s wood, in pursuit of the hare, yet the 
Jwo sh^* ends. Defendant, wrongfully, injuriously, and maliciously, and intend- 
that each^end injure, prejudice, and aggrieve the Plaintiff in this behalf, 

should point and to wound, kill, and destroy his dog, and wholly to deprive 
ofa"hare-^Si** Same, wrongfully and injuriously put, placed, drove, 

and purposely 

plac^ at such a height from the ground, as to allow a hare to pass under them without injury, but to 
wound and kill a dog, that might happen to run against one of the sharp ends thereof, the spikes being, 
from their nature and positions, adapted to effect the purpose for which the Defendant fastened them 
there : none of them was at a less distance than 50 yards from any footpath, and some were from 150 
to 1 60 yahls distant therefrom. The Defendant kept notices painted on boards placed at the outsides of 
some parts of the wood, that steel-traps, sprifig-guns, and dog-spikes were set in that wood for vermin, 
llie Plaintiff, with B.’s permission, was sporting in his wood, with a valuable pointer; a hare rose in his 
ijrood, and was pursued by the dog thereout, over the bank and ditch, into the Defendaht’s wood, and 
in the pursuit, there ran against one of the sharp spikes, and was killed. The Plaintiff endeavoured as 
much as in him lay to prevent his dog from pursuing the hare into the Defendant’s wood, but was 
unable so to do. The Plaintiff having brought an action upon the case against the Defendant to re- 
cover a compensation for the loss of his dog, the Court of Common Pleas were equally divided in opinion 
whether the action were maintainable, Gibbs^ C. J., and Dallas^ J., holding that it was not, and Park and 
Burroughs Js., holding th%t the Plaintiff was entitled to recover. 

One wl^o finds game p|;| fiisown ground, cannot justify pursuing it into the land of another. 

and 
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and fixed, and caused and procured to be put, placed, driven, and* 
fixed unto, and into divers trees, and pieces of wood, standing and 
being in, upon, and near to divers parts of the said hare-path and 
other hare-paths in the Defendant's wood, divers nails, spikes, 
and iron instruments of great length, to wit of the length of two 
feet respectively, and for the purpose, and with the intent to kill, 
wound, and destroy any dog or dogs, running in and along the 
said hare-paths, or either of them, by means whereof the Plain- 
tiijTs dog in following, pursuing, and running after the said hare^ 
in and along the said hare-path in ijie Defendant’s wood, neces- 
sarily and unavoidably, and with great force and violence, ran 
and was forced upon and against the said nails, spikes, and iron 
instruments ; and thereby the dog then and there became and 
was greatly lacerated, wounded, and injured, and thereby the 
Plaintiff’s dog, being of the value aforesaid, afterwards died, and 
became and was wholly lost to the Plaintiff. There were other 
counts, which it is not material to state. The Defendant pleaded 
not guilty. 

This cause was tried at the Oo^ord spring assizes, 1814, before 
Dallas^ J., w hen a verdict passed for the Plaintiff, damages 15/., 
subject to a point which the learned Judge, on the authority of 
Townsend v. Wathen {a\ reserved, whether the action would lie. 

AccovAiu^y Shej)herd^ Solicitor-General, in Easter term, 1814, 
obtained a rule nisi to set aside the verdict, and have a new trial. 

In Michaelmas term, 1815, Vaughan^ Serjt., with whom Besi 
also was of counsel, showed cause, citing 2 Ro. Ab. 566. 
passy K. pL 1. Co, Dig> Pleader^ 3. M. Si, Mitten v. Faur 
dryey Poph, 16 L S. C, fF, Jo, 131. by name of Milieu v, FaHXh- 
trey : S. C. I^atch, IS. by name of Millen v. JtJaweryy and 119, 
by name of Millen v. Fawdry, Beche^ith v, Shordtke and An^ 
othevy 4 Burr, ^ 092 . Bymock v. AUanbyy Lincoln Spring assizes, 
1809 or 1810, cor, Bayleyy J., Vere v- Lord Cawdor y U Emh 
5dS- Wright y, Bamscotty 1 Saund, 84. S. t. 1 Siderf, 336. 
Churchward v, Studdyy 14 Easty 249. Sutton v, Moody $ 1 XA. 
Bay, 250. S, C, 2 Salk, 556. 12 H. 8. fol. 9. Reynell y. 

Champernoony Cro, Car, 228. Corner v, ChampnesSy Taunton 
Spring assizes, 1814, cor, Dampier^ J., Townsend v. Wathen^ 
ubi suprd, 2 Bo, Ab, 548* i?/. 5. The King y. The Bishop ^ 
BangoTy cor. Heathy J. 

Lensy Serjt., in the s^me term, with whom Shepherd^ Solicitor- 
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<jeneral, was also of counsel^ was heard in support of the rule. 
^In the course of his argument he cited Brock Copeland^ 1 Esp. 
203. . Sto/. 21. Jae. 1. c. 16. 5. 5. Barrington Turner^ 3 Lev. 
28. Sutton V. Moodpf 1 Com. 34. 

Court took time to consider; and in the same term, they 
directed that the case should be turned into a special verdict, 
and that it should be again spSken to (a). 

Consequently, in Easter term^ 1816, the special verdict, being 
drawn up, was argued by Best^ Serjt., for the Plaintiff, and Bo- 
sanquety Serjt., for the Defendant. 

Best cited, in addition to the authorities referred to on the for- 
mer occasion, 4 Co. 38. b. Tprringham^s cascy 5tk res.y AnonymouSy 
cor. Man^ldj C. J. Guildkally case against the owner of an ox, 
which was driven from Essex to London for sale ; it was tranquil 
when it left home, but being fevered by the journey, it gored the 
Plaintiff in Whiteckapely and Held, the action lay not. 

Bosanquet cited, in addition to the former cases, Wadhurst v. 
DammCy Cro. Jac. 44. Butte^eld v. Forrestevy 1 1 Easty 60. 
Blithe V. Tophamy Cro. Jac. 158. 9. S. C. 1 Ro. Ab. 88.pl. 4. 
line so. Bro. Abr. Trespassy pi. 345. 2 Ro. Abr. 565. Tres^ 
pass. Justification. I. pi. 7. Ibid. 568. 'Trespass excusablcy N. pi. 
2. Fostety 262. 3. 4 Bl. Com. 192. Kel. 40. 3 Inst. 57 (&). 

The special verdict stated, that before and at the time in the 
declaration mentioned, the Defendant was the owner and occu- 
pier of certain woodlands situate in the parish of Lewicnery in the 
county of Oxfordy being parcel of a large tract of woodland there, 
and which woodland of the Defendant adjoined on one part to 
certain woodland belonging to and in the occupation of one Jo- 
seph Temnsendy Esquire, other parcel of the said large tract, and 
which 'woodland of the Defendant was divided from Mr. Tonxm^ 
send^s woodland by a low bank or mound of earth, and a shallow 
ditch, such bank or mound and ditch not being a sufficient fence 
to prevent dogs fr(mi passing from Mr. Townsend^ s woodland, 
into the Defendant’s woodland : that for a long time before, and 

(а) Chambrcy J., resigned, and Heath, J., and interesting question was distinguished ; . 

died, in the interval between the directing but inasmuch as the principal topics are 
of the second argument and the hearing touched on in the elaborate opinions which 
thereof, and were succeeded by Park and were ^livered by the Court, and the publi- 
Burrough, Js. cation of the whole would extend this dhse 

(б) It causes sensible regret to forego to an unusual length, it is thought expedi* 

the opportunity of recording any portion ent to omit the arguments of the counsel. 
c»f the learning, acuteness, and talent, by Fugit irreparabiU iempusi 

which each of the arguments on this novel Smguk dum capH drcumvectamur amore. * 

also 
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also during all the time of the Defendant’s possession of his said 
woodland, there were certain public foot-paths through the said* 
tract of woodland, and through the Defendant’s part ther'eof, 
which public foot-paths were not fenced off from the land through 
which they respectively led : that before the time in the declara- 
tion mentioned, the Defendant, being possessed of bis said wood- 
land, in order to preserve hares therein, and to prevent them 
from being killed therein by dogs and foxes, did, for the purpose 
of wounding and killing dogs and foxes that might come into his 
said woodland in pursuit of hares, cause several iron spikes called 
dog-spears, to be screwed and fastened into several of the trees 
in his said woodland, and did also for the same purpose keep the 
said spikes so screwed and fastened there, until and at the time 
in the declaration mentioned, the said spikes having each two 
sharp ends, and being so placed, as that each end should point 
along the course of some one of these tracts of the woodland 
which were frequented by hares, called hare-paths, and being 
also purposely placed at such a height from the ground as to al- 
low a hare to pass under them without injury, but to w’ound and 
kill a dog that might happen to run against one of the sharp ends 
thereof, the said spikes being from their nature and positions 
adapted to effect the said purpose for which the Defendant caused 
them to be screwed and fastened into the trees, and kept there, 
as beforementioned : that no one of those spikes was kept at a 
less distance than fifty yards from any one of the said public foot- 
paths, some of them being at the distance of 150 yards, and others 
at intermediate distances between 150 and 160 yards. That be- 
fore the time in the declaration mentioned, the Defendant caused 
notices to be painted on certain boards, placed at the outside of 
some parts of his said woodland, in the following words, viz. 
“ Take notice that steel-traps, spring-guns, and dog-spikes, are 
set in these premises, and steel-traps are set in this wood for ver- 
min,” meaning the Defendant’s said w’^oodland f that such boards 
and notices remained in their places at the time mentioned in 
the deceleration : that on the day mentioned in the declaration, 
the Plaintiff, by the consent and permission of Mr. Townsend, 
went into his woodland for the purpose of Sportjng, accompanied 
by a pointer dog of the FlaintifTs, of the value of 151 , t^ing the 
dog mentioned in the declaration : that while the Plaintiff was 
in the last-mentioned part of the woodland, accompanied by his 
dog, for the purpose, and with the permission beforementioned, 
and near to the Defendant’s wootjland, a hare rose in Mr. Tbtrn- 

send^s 
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$end^,fi woodland) which was immediately seen and pursued by the 
dog: that the bare ran^ and was pursued by the dog, out of Mr« 
T(mtsen(Ps woodland, over the said mound or bank, and ditch 
into the Defendant’s woodland; and the dog, so pursuing the 
hare in the last mentioned woodland, ran against one of the sharp 
ends of the said spikes, and was thereby wounded and killed : 
that the Plaintiff endeavoured, as mijch as in him lay, to prevent 
his dog from pursuing the hare into the Defendant’s woodland, 
but was unable to do so. But whether, &c. ; and if upon the 
whole matter it should appear to the Court, that the Defendant 
was guilty of the premises in any one of the counts of the decla- 
ration mentioned, then the jury found the Defendant guilty of 
the premises in that count mentioned, and assessed the damages 
at 15/., and that he was not guilty on the other counts. 

The Court having taken time until this day to deliberate, and 
being divided in sentiment, now delivered their opinions seriatim* 

BumtouGH, J., first stated the declaration and the special ver- 
dict This case had been argued before 1 had a seat in the 
Court* The novelty and difficulties attending it had suggested 
the propriety of further consideration. A second argument was 
therefore directed, which has taken place in my time. Finding 
that able judges appeared to entertain opinions on the subject 
which did not accord with impressions made on my mind, I have 
read every case, which, in the course of these arguments, was 
cited at the bar, 1 have examined, as far as I have been able, 
the grounds on which they were decided, and I have given the 
facts stated in the special verdict the fullest consideration, be- 
fore I formed my ultimate opinion* Pursuing this course, 1 have 
treated the judgements of those who differ from me with the 
greatest respect ; and, had my mind at length been left in a state 
of doubt, my knowledge of the opinions which others enter- 
tained would have led me to believe that 1 had formed an erro- 
neous judgement , but having no doubt on the subject, it is my 
duty to deliver my opinion. It is a great consolation to me that 
mine will not be a single opinion on the occasion. In questions, 
the decision of which depends on the principles of the common 
law, and which are attended with difficulty and doubt, I have 
been used to look forward to the consequences which must result 
from the decision. If great inconveniences will result from onp 
^cision, which may be Avoided by a different course, 1 think 
that the Court ought, bef^e it decides, to be satisfied that the 
law ia elemr, and Aat it imperatively calJa for a decision which 
7 will 
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will t>roduce these inconTeniences ; to this extent only do I suffer 
the idea of inconvenience to affect my mind. The wisdom of 
ages has in England perfected And established a system of law 
called the common law ; this law is adapted to the general 
gulation of the conduct of the subjects as members of society ; 
its principles, if accurately attended to, will be found all to point 
to that end. If the common law of England says (as ^contended 
for by the Defendant), that he may erect, and keep erected in 
his open and uninclosed dose, for the preservation of hareSi 
these instruments, calculated to wound and destroy, and with 
intent to wound and destroy all dogs which may come into 
that close in pursuit of bares, I know this must be founded 
on a supposed right to protect the species of property be 
has in the hares in his close, although the injury done to 
him would merely be a trespass. If this be law, then it 
will follow as an unavoidable consequence, that any man, the 
occupier of a close so circumstanced, may erect or place in it 
any instruments, however dangerous, to prevent any man, or his 
cattle, from trespassing on his close, with intent to wound and 
injure him or his cattle, who may chance to enter on the close, 
although a mere trespass is thereby committed; and this, al- 
though the same common law has provided apt remedies for 
every injury he may sustain by such entry. An action for 
damages may be sustained against the man, for the damage 
done by himself or bis cattle, or the cattle may be distrcined 
(but not killed or wounded), for the damage done* I admit in 
the fullest terms, that if the owner of the close were to tell A. 
that such instruments were placed, and he were, notwith stands 
ing, wilfully to run against them, that he could not complain of 
the injury in a court of law. The special verdict in this case 
does not state tliat the Plaintiff, or Mr. Townsend^ had notice 
of what was done by the Defendant. If such a feet had been ma^ 
terial, it ought to have been positively^found ; but circumstanced 
as this case is, I conceive it not to be material. The Defendant 
must, 1 conceive, mean to contend, that he has a right to do 
wh^t he has done, as against all mankind. In the case on this 
record, he contends that he is justified as against one, who is, by 
the permission of Mr. Tomisend, lawfully sporting on hie land; 
and, an effect, as against Mr. Townsend^ who is circumi^aiiced 
in every respect as the Defendant is; and this, although Mr. 
Tmnsmd may be thereby interrupted in the same uses and en- 
joyments of his lands and the hares therein, which the Defend- 
ant 
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imt daims to be entitled to. I cannot find any principle of the 
QDmtnon law which clearly warrants this. What the Defendant 
is found to have done must be carefully distinguished from 
things done to guard a dwelling-house, and enclosed property 
occupied with it, from the depredations of robbers, of persons 
who come thither for the purposes of committing felony, and 
from persons who 4Come thither for the doing such violence to 
man as woulckunount to a breach of the peace, and be indictable 
as such. In Brock v. Copeland^ cited at the bar, the Defendant, 
a carpenter, kept a dog for the protection of his yard, and for 
that purpose let it, loose at night; Lord Kenyon^ on that occa« 
sion, said, Every man has a right to keep a dog for the pro- 
tection of his yard.” 1 mention this, only as an instance ; any 
other species of protection may be resorted to; and persons who 
enter for plunder, have no right to complain, if damage is done 
to their persons. They are criminal wrong-doers, who enter for 
the puxpose of committing felony or breaches of the peace. Hav- 
ing said this much by way of introduction, I will state more dis- 
tinctly the principles which govern my judgement. First, I am 
of opinion, that the acts of the Defendant stated in the special 
verdict were unlawful, and that the Plaintiff, having sustained 
an injury thereby, Mithout any default in him, is entitled to 
to maintain this action. Secondly, I am of opinion, that if the 
Plaintiff had been a trespasser, or otherwise in default, by the 
entry pf his dog on the Defendant’s premises, as stated in the 
apecial verdict, the Defendant could in no manner have justified 
the direct killing of the dog. Thirdly, I am of opinion, that he 
cannot justify doing that indirectly, which he would have not- 
been warranted in doing directly. As to the first of these propo- 
sitions, that the acts of the Defendant stated in the special ver- 
dict were, unlawful, and that the Plaintiff, having sustained an 
injury thereby, without any default in him, is entitled to main- 
tain his action. «After stating the situation of the Defendant’s 
and Mr. Tomisend^s property, the verdict states, that the De- 
fendant, in order to preserve hares in his woodland, and to pre- 
vent them from being kOled therein by dogs and foxes, did, for 
the purpose of wounding and killing dogs and foxes that might 
com into his woodland in pursuit of hares, cause the instruments 
•to be erected in the hare-paths in his wood, so as to wound or 
kill any d#g that should happen to run against them; and 
being, from their nature and position, adapted to efiectuate the 
said purpose for which they were screwed and fastened to the 

^ trees. 
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trees. The principle of Sic utere ut alienum^non kedas^ is fa* 
miliar to every one. In a very useful book, Jacob's Law Grank-* 
mar^ in * which many principles of the common law are collected, 

I find the same principle stated more fully, and in a manner 
which more clearly shows its true meaning. It there runs thus : 
Prohibet'ur ne quis facial in suo^ quod nocere possit in alieno ; et 
sic utere luo^ ut alienum non Icedas* This principle is, in all its 
parts, restrictive of the use a man may make of his own property. 
It shows he is not to make any use he pleases of it, but that he 
is so to use it, as not thereby to injure another ; he must look 
forward to the situation of others. Another may be injured in 
his person or his property ; he is not to injure another in the 
enjoyment of his rights or property. Every case of (what is or- 
dinarily called) nusance, which is injurious to another in the en- 
joyment of his property, whether by setting up a noxious trade, 
a noisy occupation, or by erecting a building which darkens 
another’s lights, is an instance fully within the rule, and go- 
verned by it. Intention to cause the injury is not the governing 
feature of all these cases, although it may in many cases of the 
.kind be an important fact : if the thing be done, and the injury 
to another’s rights be the consequence, the law will, if neces- 
sary, supply the intention. But I conceive that express interf- 
lion may make that act in some cases unlawful in the beginning; 
so that where the injury intended follows, a right df action ac- 
crues, when, if there had been no such intention, it might be 
doubtful whether the party would have any ground of action. 
The noxious trade, the noisy occupation, or the erection of the 
building, considered abstractedly' from the rights of others, is 
perfectly innocent; but if another has an existing right, and is 
in consequence injured by it, or prevented from the reasonable 
enjoyment of such right, he sustains an injury, for which an ac- 
tion may be maintained. I conceive that every person is pro- 
tected by thi^ rule, who has a right equal to that of him who 
does the act, and who is injured, without his default, in the ex- 
ercise of that right. In the case of the nusances which I have 
particularized, the intention to do the injury is not an essential 
ingr^ient in the action. The act, and the* injury to the riglu, 
are tlte essential ingredients. In cases where intention is ne- 
cessary, the law will supply it. In Parkkurst v. Forster (a), 
which was an action againstthe Defendant, a constable, for il- 
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.legally billeting a .dragoon on tbe Plaintiff, and forcing the 
Plaintiff to find meat, drink, and lodging for him, the special 
verdict found, that the Plaintiff kept a house at Epsom for those 
who came there for the air, and to drink the waters there, and 
sold small beer to his lodgers, and that tbe Defendant had bil- 
letted a dragoon, and that the dragoon forced the Plaintiff to 
find the meat, &c. It was objected for the Defendant, that there 
was a variance between the fact in the verdict, and in the decla- 
ration. Lord Holt said. At common law, if a man does an un- 
lawful act, he shall be answerable for the consequences of it, 
especially where, as in this case, the act was done with intent 
that consequential damage should ensue. There, are cases, how- 
ever, where intention is essential in fact : — an instance of which 
is of modern date. J^eries v. Duncomhe (a). In this case the 
Defendant had erected and placed a lamp in the front of and 
near adjoining to the Plaintiff's house, and kept it lighted there 
in the day-time, meaning thereby to mark out the Plaintiff's 
house as a house of ill fame. It was objected at ?iisi prius that 
this was not actionable. It \^as holden by Lord Ellenborough to 
be so, and the Court afterwards sustained the action. Here, 
the act by itself would not have been unlawful, as against any 
individual, but the intent of doing so to the injury of the Plmn- 
tiff, made it so. In the present case, the fixing and screwing 
the spears are not the cause of action : but the doing it with in- 
tent to wound and destroy all dogs which should come on the 
Defendant’s land in pursuit of hares there, and thereby de- 
stroying the Plaintiff’s dog in the manner stated in the special 
verdict. He has done that which was calculated to kill and de- 
stroy every dog which followed a hare from other lands in the 
Defendant’s woodland, as well as dogs which should come im- 
mediately into his woodland for the purpose of finding and pur- 
suing hares there. I am of opinion that was calculated in ge- 
neral, and more particularly so as against Mr. Tornisendy and 
the Plaintiff, who must, I think, be deemed to be his represen- 
tative. 

In pursuing this subject, it is fit to consider what the respective 
rights of the Defendant and Mr. Townsend were. Each had the 
same species of property in his respective woodland. Each might 
use his land for taking game found therein for food, or* might 
pursue it for pleasure. Each might have separated and divided 

bis 
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hii$ Und from the other by impassahk bounds. Bat they elect* 
to occupy their respective property, divided only by a bank or 
mound of eartli and a shallow ditch, not being a sufficient fence 
to prevent dogs from passing from the one to the other. The 
Defendant says, that merdy in respect of his possession, he may, 
for preserving that property which he has ration^ soli, place these 
instruments in his lauds for the destruction of all ^ dogs coming 
there in pursuit of hares. If so, it must be admitted that Mr. 
Tawnsetid. may do the same. If this was done on both sides,, this 
would render the property to be preserved by these means of no 
use ; for neither could enjoy it without the certain destruction of 
the dogs used as the means of enjoymet^t. 1 cannot conceive that 
this can be a rational or legal use of property. I think neither 
of them can do this; for he who on either side pursued the hares 
from the one woodland to the other woodland, would be a m^re 
trespasser by the entry of himself and dog, or of his dog only, if 
encouraged to go there by him; for which injuries the law has 
provided, as I have before suggested, ample remedies. The case 
of a person having land adjoining the land of another, and put- 
ting cattle on his land, which wander into the other’s land, was 
mentioned at the bar, in order to show that a trespass would be 
thereby committed ; of which no one could ever doubt, because 
there it is the duty of the owner of the cattle to w’atch and guard 
them. It is possible to do this, and therefore he must do it : and 
not having done this, he is a trespasser. I do not see how this 
advances the Defendant’s case. The case of persons having com- 
mon by reason of vicinage is much more like the present. There 
each of the owners of the respective common or waste may en- 
close, but neither does; and the persons having right of common 
on the respective commons or wastes turn thereon their cattle i 
these cattle wander from the one common to the other; yet no 
action of trespass lies: Why? Because it is matter of mutual 
convenience; and to require the commoners on either side to 
watch their cattle and keep them on their respective commons, 
would be to require a thing to be performed which man is in- 
capable of doing. How are the De&ndaiU and Mr. Townsend 
situated? The Defendant ratione soli of his woodland, and Mr. 
Townsend ratione soli of his woodland, had a species of property 
in the hares on their soil* This appears to be the settkd doc- 
trine, from the oase of Sutton y. Moodsf {a\ and Churchward y* 
Siuddy (&}• 

(a) 1 Lord Raym, C50. S. C. Com. 34. (A) U Last, 249. 
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It is fit to mention here, that in the hare which was stcirted by 
the Plaintiff on Mr. TownsjeniTs land, had it been ^killed by the 
dog, the property would have been vested ii? the Plaintiff, or in 
Mr. Tcnmsend. This is manifest from the authorities I have re- 
ferred to. It is now contended by the Defendant, that otie having 
this species of property, may do for the preservation of it acts 
which he cannot legally do for the prevention of trespasses on his 
* soil, by reason whereof he has this qualified transient property. 
I am of opinion, that neither for the purpose of preserving game, 
or for the prevention of ordinary trespasses, can the occupier of 
the soil lawfully place engines or machines* for the purpose of 
preserving or protecting such property, with intent thereby to 
kill or wound the dog used by its owner who uses it on the land, 
or to do personal injury to the owner himself. But the Plaintiff 
was not even a trespasser, nor was he in default.' It is a well 
known principle of the common law, that it does not require of 
any man to do impossibilities. In the present case, it cannot be 
urged that the Plaintiff was not lawfully on Mr. Townsend* s\ar\d, 
in lawful exercise of Mr. Townsends rights, by his license, and 
wi\h his authority. If the Plaintiff has done wrong to the De- 
fendant, or was guilty of any default, when did either of these 
things commence? Was it w^hen he entered Mr. Tomisend^ 
land? Was it when he was sporting there? Neither of these 
things can be urged. Was it when the hare was started, and 
was pursuing its own courseto wards the Defendant's land, be- 
fore the dog pursued it ?* That cannot be said ; for over tlie hare 
the Plaintiff* had no controul. Was it when the dog pursued 
her ? No ; for the verdict says, that the Plaintiff endeavoured, 
as much as in him lay, to prevent his dog from pursuing the hare 
into the Defendant’s woodland, but was unable so to do. Yet it 
is urged at the bar, that notwithstanding the situation of the pro- 
perties of these gentlemen, notwithstanding the Plaintiff’^ exercise 
of a lawful right under Mr. Toxonsend, notwithstanding his utmost 
endeavour to prevent his dog going into the Defendant’s wood- 
land, notwithstanding he is neither a trespasser or a defaulter, 
he is to have no satisfaction for the loss of his property, destroyed 
by the acts of the Defapdant, calculated and effectually planned 
to destroy all dogs th^should come into his woodland in pursuit 
of hares; and this, toip, acase, where the dog pursued a hare in 
which the Defendant had no raiione soli M the time.. 

Here I think it proper to take notice of the case of 
ham (a), cited for the purpose of showing that it was the default 

(a) Cio, Jar. 158. 
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of the Plaintiff. The declaration stated, that the Defendant dug a 
pit in Ms common, by means whereof (he PlaintifTs mare, being’ 
straying, fell into it, and perished. This was held to be naught, 
for when the mare was straying, and Plaintiff shows not any right 
why it should be there, the digging of the pit was lawful as against 
him. I answer to this, that for any thing that appears to the 
contrary, first, the digging tips pit was lawful as against every 
body. It might have been a gravel-pit or chalk-pit dug in the 
ordinary use of the soil. ‘2dly, There is no intention to produce* 
damage to any one stated or suggested in that case. Sdly, The 
default was wholly in the Plaintiff, in permitting his mare to 
stray. If this had4ieen held to be actionable, a man could not 
use his own land, he could not procure chalk, &c. for the manure 
of his landi without peril of being ruined by the neglect of others. 
How can this case be assimilated to the Defendant's case, who in- 
tentionally places the sharp instruments to produce the misciiief 
he has effected, and without any statement on the record that this 
was a means necessary for the preservation of his hares, and 
without which they could not be preserved? For these reasons 
I say, that the acts of tlie Defendant stated in the special verdict 
were unlawful, and that the Plaintiff’ having sustained an injury 
thereby, without any default in him, is entitled to maintain this 
action. 

My second proposition is, that if the Plaintiff had been a tres- 
passer, or otherwise in default, by the entry of bis dog into the 
Defendant’s premises as stated in the special verdict, the Defend- 
ant could not in any manner have justified the direct killing of 
the dog. This proposition scarcely requires any authority ; com- 
mon sense is against such an act. Every lawyer knows, that the 
law has provided ample remedies for such injuries: a remedy m 
rem^ where the thing doing the damage can be taken, and this 
secures a satisfaction ; but in that case the party distreining can- 
not kill, injure, or otherwise use the distress, than for its pre- 
servation, as milking a cow. It lias also provided a remedy in 
personamy by action, where the thing doing the injury for any 
cause cannot be distreined. But there are authorities on this 
head which are most important. I consider the case of Beckwith 
V. Shordihe and Another (a), as a strong authority to this effect, 
notwithstanding the result of the peculiar case. That was an 
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iK^tion of trespass for entering the Plaintiff^s close with guns wd 
dogs, and killing his deer. The Defendant pleaded not guilty ; 
the jury found him guilty, and gave 305. damages. A motion 
was made to set aside the verdict. The Judge who tried the 
cause was of opinion, that the jury ought not to have found the 
Defendants guilty, it being an accident that happened without 
their intention, and against the inclination of the Defendants* 
The Court said, that those cases must depend very much upon 
the particular circumstances appearing in evidence, whether (fhe 
persons who owned the dog, which, in their company, did the 
mischief, were or were not trespassers. The jury were to judge 
quo animo they entered the close. The Othrt said, that the 
Judge, though he might think otherwise, did not direct them 
which way to find their verdict, but left it to them. Lord Mam- 
^Id. The damages are so small, that it is not worth while to 
set aside the verdict on payment of costs. The play would not 
be worth the candle. This supports my first proposition ; but I 
did not mention it before, thinking it well introduces a case in 
which the doctrine laid down by the Court is in point on this 
bead. I mean the case of Vere against Lord Cawdm' and King 
(a). Trespass for shooting and killing the Plaintiff’^s dog. The 
Defendants pleaded the general issue. The Defendant King 
pleaded specially, that Lord Caisodo7' was possessed of a close, 
part of his manor of Kidwelly^ of which he was Lord, and that 
the Defendant King was gamekeeper of the manor, duly appoint-* 
ed to preserve the game upon the said manor; that the Plaintiff’s 
dog was in tlie close of the said Lord Cawdor^ being part of his 
said manor, running after, chasing, and hunting hares there, and 
that the Defendant King^ being gamekeeper, for the preservation 
of the said bares, shot and killed the dog. To this . plea there 
was a demurrer. Here was no attempt to put on the record a 
plea of a justification in respect of the possession. But the case 
IS put bn a much«niore rational ground, a justification under tlie 
game-laws. The language of Lord Ellenborough applies most 
forcibly to the proposition 1 am now maintaining. His Lord- 
ship says, The question is, whether the Plaintiff’s dog incurred 
the penalty of death for running after a hare in another’s ground? 
And if there be any precedent q£ that sort, which outragbs all 
^eaeon and sens^ it is of no authority to govern other cases. 
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There is no question here as to the right of the game. The 
gamekeeper had no right to kill the Plaintiff's dog for following 
it The plea does not even state, that the hare was put in peril, 
80 as to induce any necessity for killing the dog in order to save 
the hare.” Here the Defendant was clothed with all the ex- 
clusive powers vested in him as gamekeeper, under the system 
of laws commonly called the game-laws : and yet the action was 
maintained by the Court of King's Bench against him, and his 
plea was held to be bad. Suppose, in this case, the Defendant 
bad shot the FlaintifTs dog : what defence could the Defendant 
have put on the record? His plea could only have been, that he 
was possessed of & close called the Woodlands^ in which there 
were hares ; that the Plaintiff’s dog followed a hare from Mr. 
Townsend's close, and he the Defendant,* to preserve that hare, 
shot the dog. This is the case on the record : On demurrer, 
such a plea must have been held to be bad. 

The third and last proposition I have to state, is, that the De- 
fendant cannot justify killing the dog indirectly, if he could not 
have justified the doing it directly. In support of this proposi- 
tion, I need only resort to the store-house of wisdom, the com- 
mon law of England. There I find it written in plain terms, that 
Quando aliquid prohihetur ex directo^ prohibetur et per ohliqmm 
(a). The law, I contend, forbids the killing of the dog directly, 
for a mere trespass. The Defendant is not justified in doing that 
by indirect means, which he could not lawfully do by direct 
means. Other cases were cited at the bar, besides those I have 
mentioned. I have read and considered them, but have particu- 
larly referred only to such as, in my judgement, bear materially 
on the question before the Court. 

If I still find that the Court is divided on the question, think- 
ing it, as I do, a matter of great importance to the public, and 
to be a case ^hat ought to be decided the one way or the other, 
I shall decline giving my judgement on this occasion, that the 
party may have the judgement of this Court re-considered in 
another. 

I add tliis for the good of all who hear me ; I counsel them to 
abstain from acts of this kind ; and though these acts are usually 
done for the preservation of the game, 1 recommend to them to 
consult their lawyers, and trace all similar acts to their conse- 
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181 7- quences as they may affect the life of man, before they venture to 
;r Vepeat them. 

Pakk, J. The facts of this case, as alleged in the first county 
€layton. of the declaration, and as found by the jury, have been so fully 
stated by niy brother ButTOugk^ that I need not repeat the former 
part; but the material facts, as found by the special verdict, 
when stripped of all technical language, are these, that a large 
tract of woodland, belonging to the Defendant adjoined upon a 
piece of woodland belonging to a gentleman of the name of 
Ttywnsend^ separated only by a low bank or mound of earth and 
a shallow ditch, but not being a sufficient fence to prevent do^s 
from passing from the one woodland to the other; that through 
the Defendant’s woodland there were public foot-paths, not 
fenced off from the rest of the land; that the Defendant, for the 
preservation of hares in his woodland, and to preveiA them from 
being killed l)y,<dogs and foxes, did, for the purpose of *mounding 
and killing dogs and foxes that might come into his woodland 
in pursuit of hares, cause several iron spikes called dog-^spearsy to 
be screwed and fastened into several of the trees in the wood- 
land, and did also^ for the same purpose^ keep those spears fast- 
ened over the hare-paths, and they were purposely placed at such 
[ 509 ] a height, as to allow a hare to pass under them without injury, 
but to vjound and kill a dog that might happen to come against 
one of the sharp ends, and the spikes being adapted to effect the 
said purpose: thatno’''' of the spikes were at a less distance than 
fifty yards from th puluic foot-path : others at much greater; 
namely 150 or iGOwrds; that the defendant had caused no- 
tices to be painted on boards at the outside of his premises. 
Take notice that steel traps and spring guns, and dog-spikes 
are set in these woods and premises; that the Plaintiff^ by the 
consent and permission of Mr. I'omisend^ went into the w'ood- 
land belonging to Mr. Toimsend^ for the purpos^ of sporting, 
aticompanied by ar pointer dog; that a hare rose in Mr. Towns-- 
end' s grounds^ and was seen and pursued by the Plaintiff’s dog; 
that the hare ran, and wa/ pursued by the dog over the mounds 
into the Defendant’s woodland, and ran against one of the shar^ 
ends of the spikes, and was thereby killed ; that the Plaintiff ew- 
deavouredy as much as in him lay^ to prevent the dog from pursuing 
the hare into the Defendant s woodland^ but was unable to do so. 
These are the facts, and the question is, whether the Plaintiff 
can, under these circumstances, maintain an action on the case 

for 
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for the value of his dog. I am of opinion" that he may ; and 
knowing from what ability and authority I differ, I cannot but 
,deliver that opiifion with great diffidence, though 1 honestly en- 
tertain it after the most mature deliberation and consideration 
of all the cases. Some things are clear ; no trespass has been 
committed in this case. The act of the dog was not a trespass. 
No action of trespass would lie against the owner, unless he had 
incited the dog ; the contrary was the case, for it expressly ap- 
pears that he was lawfully using his dog, under the authority of 
the owner of the ground where he was sporting; and when the 
dpg escaped, instantly endeavoured to restrain and call him 
back. The distinction between voluntary and involuntafy acts, 
which constitute a trespass in the one case, and not in the other, 
is well taken in Millen v. Fa*mdrye (best reported in Popham)j 
and Beckwith v. Shordike and Another. But it was said at the 
bar, this dog was an intruder, and was there without license. I 
do not know what intrusion is, as applied to this subject-matter. 
At all events it cannot be a stronger act than a trespass ; I have 
shown that this was not a trespass, and I shall presently endea- 
vour to show, that even if it were a trespass, the defendant 
would not have been warranted, under the circumstances, in 
doing what he did ; a fortiori^ if it was an involuntary act, and 
one which the Plaintiff did all in his power to prevent. Another 
point I take to be clear, that if an actual trespass had been com- 
mitted by horses, sheep, or other cattle, which the owner is 
bound so to keep as to prevent them from trespassing, the owner 
of the ground could not have killed the animal directly, unless 
it became necessary to do so, in order to prevent the actual de- 
struction of some of his own property. Such a direct act of kill- 
ing would have been an act of trespass. For this the case of 
Vere v. Lord Cawdor is an express authority, and the opinion of 
Lord Ellenhorough is so strong to this case, that I must occupy 
some little time in stating it. Here the learnedtludge fully stated 
that case, ut supra. That was an action of trespass, because the 
killing was direct. Here the fixing of the spikes in theDefend- 
dnPs own ground could of itself not be a trespass, but it is the 
consequence of the act of which the Plaintiff complains ; and 
when the Defendant fixed the spikes, he must be considered as 
having contemplated the probable consequences of his own acts: 
Indeed, this special verdict does not leave any doubt on this 
point; for it is found, that these spikes were placed there for 
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Ibe purpose of wounding and killing dogs* I assume It as an« 
'^otber clear proposition5*^ ^tbat under the circumstances the hare 
in question was not the property of the Defendant, and therefore 
it was not necessary to kill this dog for the protection of the De« 
iendant’s property : for it was admitted at the bar, that if the 
hare bad been killed in the Defendant’s ground, it would not 
have been his. Indeed this has been decided in many cases ; in 
Sutton V. Moody : If A. starts a hare in the ground of jB., and 
hunts it into the ground of C., and kills it there, the property 
is in A. the hunter.” This is stated as text law in Blackston^s 
Commentaries (a), and finally confirmed in Churchward v. Studdy. 
It must be admitted, then, upon these authorities, that as there 
was no Voluntary trespass, as there was no property of the De- 
fendant’s own to protect, neither the Defendant, nor his servant, 
could have stood there with a gun, and shot this dog in pursuU 
of the hare. Why ? because it is said at the bar, a man ought 
to exercise a discretion. I have ever thought it quite clear, that 
no man shall do that indirectly, which he cannot do directly. 
The placing these dog-spears for the express purpose of killings 
is, as it appears to me, just the same as if the Defendant had 
placed a man there for the purpose of shooting. Nay, it is worse; 
for in the one case, a man would exercise a discretion ; but here, 
death must inevitably ensue without any discretion being pos- 
sible to be exercised, without any regard to circumstances, and 
without giving the opportunity of knowing what the circum- 
stances might require. If, then, an actual trespass on the ground 
would not justify the destruction of this animal, without some ap- 
parent necessity to preserve the Defendant’s own property from 
destruction, how can it be justified by that which was not a tres- 
pass, nor even the subject of an action on the case ? The dog can- 
not be said to be an intruder, for the Defendant had taken no means 
to prevent dqgs from coming into his land ; for it is expressly 
found by the vertlict, that the mound and ditch were not a suf- 
ficient feace to prevent dogs from passing from the one wood- 
land into the other; and Mr. Justice Doddridge^ in the case in 
Popham^ mentions there being no fence as a circumstance worthy 
of observation. Indeed, from the placing these spears, as it is 
found, for the purpose of destroying dogs, it is evident they were 
expected to come, and, knowing the roving disposition of a dog, 
wl^cb, as some of the cases state, cannot be ruled suddenly, the 
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Itw has pfovid^d) that the act of the ddg fihall not make the 1817* 
owner a trespasser, unless he has incited the' dog to do the par*» •— t 

ticnlar act Even an action on the case will not lie against the * 

owner for a mischief committed by a dog, unless it be alleged Ciattw# 
that the dog had the vicious propensity to bite, or to the sort of 
act complained of,, and also the owner’s knowledge of the animal 
having that propensity. But here the animal only followed bis 
natural bent; and it must ever be remembered in this argument^ 
that the hare did not belong to the Defendant. A case from 
Cror Jac4 of Blithe v. Tqpham has been much pressed by my bro- 
ther BosanqueL The same case is mentioned in B^ll (a). If 
seised of a waste adjoining to a highway, dig a pit in the wastes 
within 36 feet of the highway, and the mare of B„ escapes into 
the waste, and falls into the pit, and dies there, yet B. shall not 
have an action against A . ; for his making the pit in the waste, 
and not in the highway, was not any wrong to B., but it was the 
fault of B. himself that his mare escaped into the waste. It is 
suiSicient to observe that two most material facts are found in 
the present case, which are not existing in the case in Roll, and 
Cro. JaCi^ namely, that J5. is there stated to be himself the faulty [ 513 ] 
person, in suffering his mare to escape. Here, on the contrary, 
it is found, that the Plaintiff endeavoured, as much as in him 
lay, to prevent his dog from going on the Defendant’s land, but 
in vain. A man may, and easily can, control his horse, but he 
cannot control his dog. All the cases in the law which oppose 
such an action in the Plaintiff, go upon the ground, that he has 
not used ordinaiy caution. But the case in Boll differs from this 
at the bar in another most material respect, viz. that it is not 
found that the pit was dug^r the purpose of hilling mares. If it 
had, and had been decided for the Defendant, I then should 
have thought it a strong authority ; but, as it stands, I do not 
feel "the weight of it. A case of Broch v. Copeland was also 
quoted, ‘for an opinion of Lord Kenyons but it fs tobe observed, 
that the decision of the learned Chief Justice turned expressly 
upon this, that the Defendant had properly let loose the dog, 
and the injury had arisen from the Plaintiff’s own fault, in going 
incautiously into the Defendant’s yard,' after it had been shtit 
up. But the latter part of what Lord Ket^on states, with regard 
to wl^ had happened before him and the whole Court in an- 
other case, shows to my mind most manifestly, that had his 
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Lordfhip had a similar case to this before him, he would have 
l^een clear for the Plaintiff* In an action against a man forlceep<* 
ing a mischievous bull that had hurt the Plaintiff, it having ap- 
peared in evidenoe, that the PlaintiflP was crossing a field of the 
Defendant’s where the bull was kept, and where he had received 
the injury, the Defendant’s counsel contended, that the Plain- 
tiff, having gone there of his own head, and having received that 
injury from bis own fault, the action would not lie: but it ap- 
pearing also in evidence, that there was a contest concerning a 
right of way over this field wherein the bull was kept, and that 
the Defendant had permitted several persons to go over it, as an 
open way. Lord Kenyon^ C. J., had ruled in that case, and the 
Court bf King’s Bench had concurred in opinion with him, that 
the Plaintiff having gone into the field supposing that he had a 
right to go there, and the Defendant having permitted persons 
to go there, as over a legal way, he should not then be allowed 
to set up in his defence the right of keeping such an animal 
tliere, as in his own close ; but that the action was maintainable. 
The case of BuUerJield v. Forrester seems to me to be an autho- 
rity for the doctrine I am maintaining. It was an action on the 
case, A man repairing his house at the end of a town, had put 
up a pole across this part of the road, a free passage being left 
by another branch or street in the same direction. This erection, 
therefore, was not put up to cause, but to prevent mischief. The 
Plaintiff, riding unusually hard through the streets of Derby^ 
did not see this obstruction (though he miglit have seen it a 
hundred yards off), rode against it, fell with his horse, and was 
much, hurt. The jury found for the Defendant, and the Court 
confirmed the finding; Lord Ellenborough saying, amongst other 
observations, that two things must concur to support this action, 
an obstruction in the road by the fault of the Defendant, and no 
want of ordinary carp to avoid it on the . part of the Plaintiff. 
Here those two •things do concur, the wilful erection of these 
spears by the Defendant, for an unlawful purpose, viz. to kill 
dogSj and up want of ordinary care in the Plaintiff, for he did 
all be Qpuld to control his dog, but in vain. If the Defendant is 
warranted in putting 'these spikes where he did, he might equally 
have done so, if his wood had run along the high road, and no 
mpund or fence between but such as that in question ; for the dis*^ 
temee can make no difference. The sort of protection, therefore, 
willed the Defendant has resorted ^ for the prevention of that, 
wfaieb, at the most, is a trespass, %ight have been fatal to hu- 
man 
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infln life; and when we are weighing whether a thing can ha 18 IT. 

done, or not, all the consequences of such an action must be 

looked to. If upon this special verdict it had been found, that 

there was fault or blame in the Plaintiff, the case might have CynrTCttr* 

been different, and this notion of fault in the Plaintiff I have 

shown to be a considerable feature to guide the decision of the » 

cause ; and my brother BosanqueU feeling the importance of 

such a fact, wished to make out negligence or mistonduct id the 

Plaintiff; but I did not hear him state one fact to that end ; he 

said the Plaintiff had notice, and therefore it was his own fault. 

It is true, he was aware of the notice, and so far from being in 
fault, he does all he can to comply with it; for, having a right 
to be where he was, and his dog having raised the hare, and 
pursuing her, the Plaintiff “ endeavoured as muck as in him lay^ 
to prevent the dog from pursuing the hare^ but was unable to do so*\ 

What could the Plaintiff do more, except never going out of 
his house, into his own, or his friend’s ground, with his dog? 

But the Defendant might have done more ; for if he chose to put 
up thesq spikes, he ought to make the approach to his land more 
inaccessible, by putting up fences where so much inevitable dan- 
ger lurked-. Here, then, is a temporal loss or damage sustained 
by the Plaintiff, as the immediate and contemplated consequence 
of the act of the Defendant. It may be true that a similar action 
in speciCi is not to be found in any law-book; and t admit, that 
if the case were new in principle, it would be necessary to apply 
to the legislature, and not to a Court of law : but where the case 
is one new in the instance, and the question is upon the appli- 
cation of a principle recognized in the law to such new C 4 se, it 
will be just as competent to Courts of Justice to apply the prin- 
ciple to a case which may arise two centuries hence, as it was [ 516,] 
two centuries ago. This is the very nature of an action on the 
case. Here is a temporal loss or damage sustained by the Plain- 
tiff (who has done no wrong, and who used eve"ry degree of cau- 
tion and exertion to avert it) by the tortious act of the^De- 
fendant, who must take the consequence, if his neighbour thereby 
sustain an injury. The two things here ^concur, which; 

Ellenborough to support such enaction; fault in 'Ae 

Defendant, and no want of ordinary care to avoid it on(t;^^part 
of the Plaintiff. For these reasons, I am nf opinion 
Plaintiff is entitled to recover. ^ ' 

Dallas, J. It has. beei^ admitted at the bar, that this 
is, in point of xireumstances, altogether neW| 4ind therefore the 

argument 
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ailment has properly proceeded oei general principlee, and 
analogies, real or supposed. 

The question is, whether, under the facts found by this spe* 
cial verdict, the Defendant had a right to place the dog^spears 
in the manner, and for the puiposes, for which they are found 
to have been placed, whereby, and as a consequence to be fore- 
seen, the dog of the .Plaintiff has been killed, and for the loss 
of which the dction has been brought. 

And first, with respect to the alleged inhumanity of the pro- 
ceeding, which has been adverted to at the bar, and may weigh 
with many persons on the first view of the subject. It is not 
disputed that in some cases a dog may be killed for the preser- 
vation of a hare. In that cited at the bar, of a dog found in 
a wan*en, this was expressly decided ; yet, in point of humanity, 
where is the difference between destroying a dog in a warren, 
or in a cover for the preservation of game. It will be no answer 
to say, that a warren is a privileged place ; for whether privi- 
leged or not, or whether game be property in one place, and 
not in another, though this may furnish a distinction applicable 
to the case, in other respects, it can make no difference on the 
present view of it. 

With respect to the particular mode of destruction, though 
this may be of fit moral consideration, it can scarcely be con- 
tended, that the law will distinguish, permitting a dog to be 
destroyed in one way, and yet forbidding it in another. The 
question is upon the right to destroy, and not upon the mode 
of destruction, as to which subject to be judged of by others, 
every man must judge for himself. It has also been stated, that 
nothing appearing to the contrary, it is to be presumed the 
Plaintiff was qualified. To this I cannot agree, for if the fact 
were material, it should have been found one way or another, 
but, in my view of the subject, it is of no consequence : for, if 
qualified, he coul^ have no right to trespass on the Defendant’s 
grounds, and if unqualified, the Defendant could have no right 
beyond seising the dog, supposing he had by himself or his 
servant been present^ at the time. As little can depend on the 
drcumstance that the Plaintiff was spc»*ting with the permis- 
sion of the owner of the land on which the hare was started; 
ibr this could only be a license as to the land of such owner, and 
could give no right to go upon neighbouring land belonging to 
a different person. Nor can the distinction between wilful and 
ihvoliiiitary trespass make any difference in diis respect; for the 

question 
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question has been argued on ground applicable to the one as 
well as to the other, viz. that whether the trespass be voluntary, 
or involuntary, the party thereby injured had no right to act as 
the Defendant had done. 

It has further been stated, that there were different paths 
going through this wood ; but this, also, appears to me to make 
no difference ; for as to the Plaintiff, he was not in the exercise 
of any right of way, much less within the Umits* of suA way ; 
but, on the contrary, professing to have been involuntarily on the 
land in question; and if this had been the case of a person 
exercising a right of way, it is found that not one of these dog- 
spears was placed at a less distance than fifty yards from any 
path, and most of them at the distance of one hundred and fifty, 
so that if the injury had occurred in the exercise of any such 
right, the case would depend on very different considerations. 
In effect, according to the range the argument has taken, no- 
thing will turn on whether it be a close or preserve with a right 
of way through it, or not ; for in the one case, as in the other, 
it has been contended it would be illegal to place instruments of 
this description. 

Nor do I think it requisite, in this case, to consider how far, 
and under what circumstances, game is to be treated as pro- 
perty, and to what effect ; for here, again, the argument in sup- 
port of the PlaintifFs case, does not depend on this distinction ; 
but it is maintained, that even though for the preservation of 
that which is admitted to be property, as herbage, underwood, 
fruits of the surface, soil itself, or whatever as property will 
form the subject of trespass, still, what has been done in this 
case was unlawfully done, and the Plaintiff is entitled to recover. 

One other point only remains, before 1 come to the question 
itself; which is, how far the present decision will apply to mea- 
sures that may by direct operation, or necessary consequence, 
affect human life. As to this, I will only observe, such cases 
seem to me to depend on different grounds, the law distinguish- 
ing, to many, and most essential purposes, between property 
and the life of man ; and to the facts of tlys case only, my pre- 
sent opinion is intended to apply. 

I shall now, shortly, advert to the cases cited. And the first 
class goes to distinguish between voluntary and involuntary tres- 
pass ; as in the instance of cattle passing along the road, and 
consuming grass and com, or the dog chanug sheep, mnd other 
oases of the same deseiiptian, the owner doing atl in his power 

to 
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to prevent it. To the doctrine and to the authority of all such 
cases I iully subscribe; and if this action had been trespass 
against the present Plaintiff, by the present Defendant, the 
former might have defended himself on the facts found by this 
special verdict, but whether an action of a description precisely 
opposite, that is, an action brought against the owner of laud 
for a damage sustained by a party having no right to be there, 
for an use inade of the land by^the owner, and being therefore 
there only under circumstances to make it excusable trespass, 
such damage being induced altogether by his own act, whetlier 
voluntary or not, whether such action will lie, is a question al- 
together different. Suppose, the trespass being voluntary, an 
action would lie, it will scarcely be contended that being in- 
voluntary, though this might excuse the party, it would give 
him a right of action against the owner of the soil for a damage, 
though I’csulting from an involuntary act. The case would have 
been in point, if the dog chasing the sheep or hare had been 
injured in such chase, and for the mischief incurred, an action 
had been brought; but no such case has been cited; and it 
must be admitted, that this action is a perfect novelty, though, 
with more or less of extent, this and similar practices have long 
and notoriously prevailed. To the next class of decisions I also 
equally accede ; namely, those which establish, that you shall 
do no more than the necessity of the case requires, when the 
excess may be in any way injurious to another; a principle 
which pervades every part of the law of Ev^land^ criminal as 
well as civil, and indeed belongs to all law that is founded on rea- 
son and natural equity. It would be superfluous to advert to 
particular instances. Admitting, therefore, the authority of these 
cases, but denying their application, it will not be necessary to 
follow them in detail, and 1 shall come at once to the ground 
on which it seems to me they are to be distinguished from the 
present. 

And it is this ; they all turn on the fact of presence. Such 
was the case in which the Defendant pleaded that he killed the 
Plaintiff’s dog to preserve his owp ; the plea was held bad, be- 
cause it did not allege that his own dog could not be otherwise 
saved ; and so in Vere against Lord Cawdor ^ because it was not 
averred that it was necessary to kill the dog for the preservation 
of the hare* So, in the case of neto, they might have been de- 
tained without being destroyed ; or, as it was properly put in the 
argument at the bar, where the owner of the property is present. 
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arid has the means of prevention in his own hand, he is boun^, 
to exercise liis judgement, and not to do more than is imme* 
diately necessary ; but it does not follow from this, that he may 
not take measures for the general preservation of his rights 
daring his absence, the nature of which must depend ujron con- 
siderations altogether different. All such cases are, for these 
reasons, to be distinguished, as it seems to me, from the pre- 
sent. It is contended, however, ^that they apply; and, if you 
may not kill a dog by your own immediate act, or order, neither 
can you by means provided to induce such consequence, when 
not personally present ; for what, it is asked, is the difference 
between killing with your own hand, with an instrument placed 
therein at the time, or by an instrument placed by that hand on 
the ground, for the future purpose ? That which it is unlawful 
to do by direct means, it is equally unlawful to do by indirect 
means ; and to this point the case of Vere against Lord Cawdor 
is cited. 

But here, again, it appears to me, there is a misapplication 
of principle. 

Is it illegal to place spikes or glass upon a wall? and if a 
party diming over be thereby wounded or cut, can he bring an 
action ? And yet, if 1 w ere to see a trespasser coming down my 
area, or getting over tl>e garden wall, I could npt drive tho 
spike into his hand, or cut him with the glass. Or (to bring 
it home to the present case) suppose that, in order to separate 
his property from that of his neighbour’s, the Defendant had 
erected a wall, and put spikes or glass upon it, and that the 
Plaintiff had been wounded in attempting to get over, could 
this action have been maintained ? If not, where is the distinc- 
tion between spikes on the ground, with notice that they are 
there, or notice given by the visibility oS the spikes themselves ? 
Wkh respect to the owner of the dog, certainly none, and for 
the conduct of the dog the owner is responsit^e, if not to the 
extent of giving an action against himself in % case where ali is 
done that could be done to restrain the dog, yet, at least to 
exempt the owner of the soil from an action for an injury done 
to the dog. But, if the owner had taken his station on the walh 
be could not in person have made use of the gbss or spikes. 
The doctrine depends oa a broad distinctioii. Presence in its 
very nature is more cur less proteotkm; absence is abandon^ 
ment and dereliction for the time ; presence may supply meaii^ 
and lipiit what it supplies ; but if, during absence^ property can 
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only be protected by such means as may be resorted to in the 
case of presence, all property lying open to inroad can have no 
protection, at least by any act of the party himself ; for to say 
that he can only be protected when absent, by such means as he 
could use if present, is a contradiction in the nature of things. 

But, it is further said, you shall make §uch use of your own 
property as not to injure ^hat of another ; and to this also I 
agree, in the* true sense of the maxim, which is, the right of 
another, for if, in breach of this rule, my right be invaded by 
another, what is done by me, if only adequate to repel such in- 
vasion, is not an infringement of his right, but a defence of my 
own, and must turn on the consideration of what, to defend such 
rights, I am permitted by law to do. 

On this foundation, stands the whole law of actions on the 
case for consequential damages, and the doctrine of nuisance, 
as it may affect individuals or the public, in all its variation of 
form. The difference is, between absolute and relative rights, 
between that which is mine, exclusive of any right in others, 
present or future, and that W'hich is of a spreading, shifting 
possession, as air, water, &c., in which I have but a qualified 
possession, a possession subservient to the future use by others. 
If I place a log across a public path, and injury be thereby sus- 
tained, the soil being my own, but the public, or individuals 
having a right of way over it, an action will lie, because there 
is a right in others to pass along without interruption; but if 
there be no right of way, I may with any view, and for any 
purpose, place logs on my own land, and a party having no 
right to be there, and sustaining damage by his own trespass, 
cannot bring an action for the damage so sustained. So, in the 
case put of a ditch, I may nOt dig it, so as to interfere with any 
public or private right, but within the limit of my own property 
adjoining a common, and not separated from it by any actual 
fence, I may di^ a ditch, however wide; and man or beast sus- 
taining harm, having no right to be there, no action will lie. 
Such was the case cited of Uie horse straying from the common, 
and falling ijnto the pit, and in which it was determined that no 
action would lie, first, because the owner had a right to do 
what he pleased with his own land, and next, that the Plaintiff 
could show no. right for the horse to be there; and yet, that a 
horse might, in the night or day, stray from an open common 
into adjoining land, not separated by any fence, was, as a pro- 
bable consequence, as much to be foreseen, as that a hare 

might 
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might spring up, and a dog chase ; or, if the horse had escaped 
from the owner, and he had sustained damage in the pursuit, 
would that have given him a right to damages for the conse- 
quence of an escape, which he ought, in strictness, to have pre- 
vented ? I may not keep a mischievous bull in a field through 
which there is a right of way ; but when there is no right of 
way, I am entitled so to do, as was stated by Lord Kenyon in 
one of the cases cited at the bar, and this, by way of illustration, 
for the very purpose of showing the distinction in question. The 
only case cited on this part of the subject, as bearing the other 
way, is that of Townsend against Wathen ; but in facts and cir- 
cumstances it has no resemblance to the present. The object in 
the former was to attract, in order to destroy the dog ; and in 
this, the immediate purpose was to keep the dog from a situation, 
in which he might incur destruction. In Townsefid against Wa^ 
iken^ the enticement was made to operate beyond the line of the 
Defendant’s property, and to the destruction of the dog, where 
the dog had a right to be ; and this enticement constituted the 
foundation of the action. It is, in effect, but the common case 
of nuisance. 

But no decision has established, that a trap placed by a man 
in his own land, and not calculated to operate so as to allure, 
beyond, or even within the limit of such land, would be a trap 
unlawfully placed. But it has been argued that the principle of 
the case, at least, applies in this way, that though the entice- 
ment be not the direct act of the party, yet it arises, of necessity, 
from the act done; as, for instance, that a hare lying near the 
hedge of a highway forming' one side of a woodland in which 
spears are put, may operate to entice a dog passing along the 
highway, and this I admit may happen. But if the owner of 
land have a right to game upon his land, and a right which he 
urMoubtedly has, to a certain degree, whether a hare shall lie in 
one place or another, is that, which, generally speaking, he can 
neither cause or control, and being incident to the common 
and ordinary enjoyment of land, is that to which others must sub- 
mit, incurring only the duty of restraining, their d^gs, which, in 
numberless instances I conceive, they are bound to do. But take 
it the other way ; if a wilful trespasser, and to this the argument 
goes, may bring an action for loss or damage sustained by his 
own trespass, he may beat the cover of every man of landed pro- 
perty in the neighbourhood, and bring an action for his dog, if 
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Hilled pr rnain^eil, in the way, at least, in which this case ha^ 
been argued. Nor will it be any answer to say, that an action of 
trespass might be brought against him ; for though the event of 
each action might be different as to damages, still in point of 
principle it leaves the objection the same. But here, again, I 
must ask, where is the line to be drawn ? Suppose dog-spears 
planted at a distance from any road, in a preserve, surrounded 
on all sides by land belonging to the owner, and to an extent to 
render attractions or enticements impossible by the game lying in 
such preserve, will it be said that in such a case an action would 
lie? The argument, not indeed in words, but, unless I mistake 
it, in effect, goes to this extent. You may traverse field after 
field, add trespass to trespass, for the purpose of getting to in- 
sulated and protected property, turn in your dog, follow it your- 
self, and if one or the other be hurt, bring an action against the 
owner for the damage sustained. The argument, I say, proceeds 
to this extent ; for though in this case the dog was endeavoured 
to be restrained, yet the doctrine goes to the gcnciTil illegality of 
placing such spikes under any circumstances ; nor has it been 
limited by the distinction between voluntary and involuntary tress- 
pass. With the greatest possible respect for the different opinions 
entertained, to this I cannot agree. 

I have likewise attended to the argument, but in vain, to learn 
where, in cases of this description, the doctrine is to stop. Is it 
meant to be laid down, that no trap may be placed for the de- 
struction of vermin of any description ? for in every such trap, a 
dog may be maimed, if not killed ; and if so, how does such a 
case differ from the present ? If the owner may bring an action 
for one sort of injury, the consequence of trespass on his part, 
why not for another ? if for killing by a dog spear, why not for 
maiming with a trap ? The cases differ, not in kind, but in de- 
gree, and, on the ground taken in the argument, 1 do not see 
why every trap, /or whatever purpose set, by which a dog may 
be killed or maimed, will not subject the owner of the land to an 
action ; and traps are equally set against vermin, (or the pre** 
servatiou of game, appears, indeedi from the faets found by 
the present verdict 

Finding, then, no case in which any such action has ever been 
brought nor any instance of an indictment for a nuisance, which 
thia would be, if the argument for the Fhuntiff be well fiounded 
in i\% esi^ient nor any prec^lent of such an indictment in ms 
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book, though the practice, in various forms, is of extensive pre^ 
valence: thinking, too, that every analogy resorted to has failed^ 
and that all principle is the other way, I am of opinion, on the 
general ground, that this action cannot be maintained, and I 
have been anxious to deliver my sentiments fully on this point, 
that I may not be thought to have declined it; though I think, 
at the same time, there is a narrower ground which would be of 
itself sufficient in favour of the defendant. 

It is found by the special verdict that these spears were placed 
for the destruction of foxes, as well as dogs; the purpose, in both 
cases, being the preservation of hares. I have not heard it 
argued, that to destroy a fox is illegal, or that the argument of 
not shooting the dog, unless to preserve the hare, will apply 
the case of a fox. A fox may be undoubtedly destroyed. In 
hares, every owner of land has a qualified property for the time 
being, in respect of their being on his land. In this all the cases 
agree. To preserve it by lawful means is a lawful purpose. Sup- 
pose, therefore, tlic special verdict had found that the s))ears had 
been placed for the destruction of foxes only, in order to save 
hares; would this become unlawful, because by possibility, and 
against the original intent, the death of a dog had been induced ? 
or is it to depend upon intent? If so, a nuiii has only to place 
such instruiiieiits and give no notice, and there will be no proof 
of intent: but it seems sirangc to say, that by giving notice he 
places himself in a worse situation, and this, though done by him 
in order to })lace others in a better, that is, in order to save their 
dogs, as a means, it is true, to save his own game. I have a right 
to kill a fox, and I intend to protect my game on my land by so 
doing; but because your dog may be killed, if found where he 
ought not to be, is my right therefore to cease ? This seems to 
me extraordinary doctrine. Generally speaking, the party may 
justify by referring his act to any lawful cause, ^as in the case of 
Crowther v. Ramsbottom and others («), in which it was held, and 
on the authority of many former cases, that in trespass for break- 
ing and entering the Defendant’s close, and taking his goods, 
the Defendant may justify under a sufficieut legal process, if he 
bad it in fact at the time, although he declared that he entered 
for another cause; and a case was cited by Lawrenee^ J., itlwbidh 
Itdtt, C. J., said, suppoi^ one has a legal and an illegal Wari*ant, 
and" arrests by virtue of the illegal waiTant, yet he may justify by 
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virtue of the legal one, for it is not what he declares, but the 
authority he has. In this case, the verdict finds that the spears 
were placed to kill foxes as well as dogs, which, taking it to be 
a lawful purpose, is one to which the original act, that is, placing 
the spears, may be teferred. Being legal in one respect, can it 
become illegal by that which has been called in some case the 
turning up of the event? or, upon the doctrine of being taken to 
intend that which is a probable consequence, is a possible con- 
sequence to be inferred or intended in opposition to the primary 
and immediate intent, such intent being to avert the very ^n- 
sequence, as to which the particular intent is inferred? Every 
man is liable for the consequences of an act illegal in itself, but 
for the consequences of a legal act, such as placing spears for one 
J)urpose must be admitted to be, because a consequence follows, 
which, if it had been the single end and object (it may be taken, 
for the purpose of the argument in this stage of it), would have 
made the act illegal, that under such circumstances an action 
will lie, is that for which I cannot feel any principle, or discover 
any authority. At any rate, these are anomalies which greatly 
increase the difficulty, even on the former view of the subject, 
and add to my embarrassment in deciding for the Plaintiff. 

’ The argument of inconvenience has been slightly touched. It 
is of fiiir application in a new and doubtful case ; and conse- 
quences have been predicted of injury to the public and indi- 
viduals from a decision in favour of the Defendant. Having al- 
ready delivered ^y opinion too much at length on the case at 
large, I will only say, I feel no such alarm myself. The past is, 
in this respect, the best security for the future. Practices of this 
kind, various in their form, but similar in their object, have with 
notice to the public, long and extensively prevailed. Yet this is 
the first instance of an action having been brought. On the 
whole, I am of opinion that judgement ought to be for the De- 
fendant. 

Gibbs, C. J. I have reflected on this question repeatedly, and 
the respect due to my two learned Brothers who first delivered 
their opinions, would^ incline me strongly to concur with them; 
but after the fullest consideration, I feel myself obliged to sriy 
that 1 think this action cannot be maintained. No authority has 
been cited in support of it, no instance produced in which such 
an action has before been brought, nor have I heard any legal 
principle stated on which I think it can rest; and considering 
the case ripspn the general principles of law, I conceive, that as 
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far, at least, as civil rights are concerned, every man may guard 
his own land by any means he pleases, provided he does not 
thereby invade or interfere with the legal rights of others. One 
mode of guard is the setting up such defences as will render it 
dangerous for the animals of others to’ pass over our land, and if, 
after this, they endeavour to pass without right, it is at the peril 
of thdr masters, who do not keep then within their own bounds. 
What the Defendant has done, was on his own land, and could 
not molest any other man in the exercise of any legal right. I 
cannot think that he was bound to consider the degree of mischief 
which those guards, so set up on his own land, might occasion, 
either to beasts or dogs that wrongfully encroached upon him. 
The wrong is with those, whose dogs are permitted to wander 
into the Defendant’s land, and if they suffer by such means as 
the Defendant has used for excluding or stopping all such ag- 
gressors, the fault is their own. The Defendant’s act in laying 
the dog spears, was harmless, until the Plaintiff’s dog wrongfully 
intruded upon him. The hurt which he received, is, therefore, 
to be referred to his own wrongful intrusion, which was the im- 
mediate cause of it. If the dog had no right to be there, as he 
certainly had not, his owner cannot complain that he was injured 
by the defences set up against all dogs in general. If the dog 
had a right to be there, then I admit that this action is maintain- 
able ; but, for the reasons which I have before given, and some 
which I shall have occasion to add in observing on one of the 
Plaintiff’s arguments, I conceive it to be clear that he had not. 
I have put this case altogether upon the rights of the Defendant 
on his own land, without considering under what circumstances 
a man may acquire a title to game which he kills; because*, if he 
has not a legal right to enter my land in pursuit of the game, as 
in this case he certainly had not, such considerations do not 
touch the present question. I know it is a rule of law, that I 
must occupy my own so as to do no harm ft) others ; but it is 
their legal rights only, that I am bound not to disturb. Subject 
to this qualification, I may occupy or use my own as I please. 
It is the rights of others, and not their security against the con- 
sequences of wrongs, that I am bound to regard. Numberless 
instances might be stated, not in substance distinguishable from 
the present, in which men have uniformly acted upon this prin- 
ciple, without objection or question. I believe it never was 
doubted, that the owner of a several fishery, with the soil, might 
place hooks in the bed of the stream to destroy the nets of per- 
son* 


1817 . 

Deamb. 

V. 

Clayton. 


[ 529 ] 



5«9 


CASES IN EASTEE TERM 


1817. 

DtBANS 

V. 

ClATCTON. 

I *530 ] 


[ 531 ] 


sons endeavouring unlawfully to fish in it, or that the occupier 
of a field may fix bushes thereon, as a guard against those who 
shall attempt, without his * leave, to draw nets over it for game. 
The immediate object in both these cases, is not to de.stroy the 
nets, but to prevent all persons from invading their neighbour’s 
property, by the danger of destruction to their own. If they do 
invade it, the nets will as certainly be destroyed there, as the dog 
is here, and in both cases the consequences must equally rest 
with the owner. In point of strict right, there is no distinction 
between a dog and a net; both are personal property, and secured 
to the owner by the same rules of law. We naturally lament in 
all cases where an innocent animal suffers ; but let it be remem- 
bered, that it is the voluntary act of his master which exposes 
him to this danger; and in the present case, I may add, after 
caution* given to avoid it. It should also be observed, that the 
verdict states these dog-spears to have been planted for the de- 
struction of foxes as w^ell as dogs, and they are calculated equally 
for the destruction of both in their passage through the land. 
Now it certainly was one of the Defendant’s rights, to destroy 
foxes on his own land, by this, or any other instrument of an- 
noyance, and it does seem most extraordinary, to say, that he 
shall be restrained in his right of destroying foxes by this sort of 
instrument, lest dogs, which may come wrongfully on his land, 
should suffer by the same means. If it is true, as the Plaintiff 
must contend, that it was unlawful in me to set up these defences 
on my land, lest his dogs, pursuing game that way, should suffer 
by them, it follows that he must have a right to enter and re- 
move them ; for then they arc an abateable nusance, In other 
words he may himself justify a trespass on my land, to secure a 
safe passage for his dogs in their subsequent aggressions thereon. 
1 cannot persuade myself that this is the law. I come next to the 
authority of decided cases. The only one which touches the pre- 
. sent question, is that of Blithe v. Topham^ which, in my opinion, 
is strong against the Plaintiff ; but, before I observe upon it, 1 
will state shortly in what cases an action of this nature is con- 
fessedly supportable, and upon what ground alone it can stand* 
If 1 divert a water-couVse from my neighbour’s land, or corrupt 
it in its passage through mine, or erect a new building which ob^ 
structs the lights of his dwelling-house, I am liable, as has been 
truly said, to an action at his suit ; because he had a right to the 
water-course and to the lights, and I have disturbed him in the 
lenjoyment ol' those rights ; but let me suppose the water*course 

does 
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does not flow out of my land into his, but goes oflF another way ; 
and that after I have rendered the water unwholesome, his cattle * 
escape into my land, without right, and suffer by drinking the 
corrupted water there. There is no pretence for saying that he 
can maintain an action against me ; because he had no right iu ' 
the water, nor had his cattle any right to come upon my land 
where they drank it; and the hurt which they suffered is refer- 
able solely to their own wrongful aggression. So it^s here; if the 
dog had a right to enter the Defendant’s land, the action would 
have been maintainable ; but as he entered without right, the 
consequences rest with himself. If I dig a pit, or fix instruments 
of annoyance upon tny lanxl over which another has a right of 
common, or a right of way, or any other right, and his cattle, in 
the exercise of those rights, are thereby destroyed or damnified, 
he may unquestionably maintain an action against me for the in- 
jury which he suffers. But why? because in those cases his cat- 
tle had a right to be wliere they were, and received damage from 
my wrongful obstruction to the exercise of that right. Their 
right to be there is the of the action ; and in no instance has 

such an action been supported, where the cattle had no right to 
be in the place in which they received the damage, unless the 
Defendant had used some undue means to entice them thither, 
as in Townsend v. Wathen (a), which stands upon a distinct ground : 
See 1 Ro. Abr. 88., where the cases in which such action lies are 
collected together. Here the dog had no right to be where he 
was, and the Defendant had a right to obstruct him ; and, con- 
sequently, there is no pretence for supporting this case from ana- 
logy to any of those to which I have alluded. The case of Blithe 
v. Topham^ which I mentioned before, was an action upon the 
case, brought against the Defendant, for digging pits on a com- 
mon, whereby the Plaintiff’s mare, straying thereon, fell into one 
of them, and died. There was a verdict for the Defendant, and 
the Plaintiff, to save his costs, moved in arrest df judgement, that 
the action could not be supported, because it did not appear that 
the PlaintifTs mare had any right to be on the common, and of 
that opinion was the whole Court, and it was adjudged that the 
bill should abate. An authority more directly in point against 
the plaintiff in the principle upon which it was decided, can 
hardly be stated. The Defendant was there held not to be an- 
swerable for the damage done to the Plaintiff’s mare, because the 
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mare had no right to be oh the land where the pit, into which 
she fell, was dug ; and, by the same rule, the present Defendant 
is not answerable for the damage done to the Plaintiff’s dog, be- 
cause the dog had no right to be where the dog-spear by which 
he suffered was planted. Since I heard my Brother Dallas*^ 
statement of the case put by Lord Kenyon in Brock v. Copeland^ 
I have thought that that was also a strong authority against the 
Plaintiff. The Defendant in that case kept a mischievous bull 
in a close of his own, and the Plaintiff, crossing this close, was 
gored by the bull. It was further proved that the Defendant had 
acquiesced in the use of a way over his close, and that the Plain- 
tiff was passing along such permitted way. Upon this ground. 
Lord Kenyon^sBXiA. afterward the Court of King’s Bench, held 
that the action was maintainable; because the Defendant had 
held out to the Plaintiff and the rest of the public, that they had 
a right of passage through his close, and having encouraged them 
to exercise the right, he must not annoy them in the act of using 
it. But for this, it was admitted, that the action could not be 
maintained ; because, though the Defendant’s bull was mischiev- 
ous, the Plaintiff would have had no right to enter the close in 
which he was kept, and consequently would have had no just 
cause to complain of the hurt he received there. If the Plaintiff’s 
dog had escaped into the close, and been gored by the bull, the 
consequence would have been the same : the Plaintiff would have 
had no ground of complaint, because his dog had no right to be 
where the bull was kept; and so it is here. And the true test, 
by which to try whether such an action as the present be main- 
tainable or not, is, to ask, whether the man or animal that suf- 
fered, had or had not a right to be where he was when he re- 
ceived the hurt. I may add to this, that the absence of all au- 
thority and precedents for maintaining such an action, furnishes 
in itself the strongest argument against it. 

Having stated flie grounds upon which I think that this action 
cannot be maintained, either upon principle, or authority, I 
shall proceed to examine the reasoning by which the Plaintiff 
has endeavoured to support it, confining myself to the argu- 
ments used at the bar, upon which alone I think myself at li- 
berty to observe. 

First, It has been argued, that the Plaintiff having started this 
hare on ground over which he was permitted to sport, had a 
legal right to follow it, by himself arid his dogs, over the land 
* of the Defendant, and would not himself have been a trespasser 

in 
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in so doing. If this position were law, the present action might 
certainly be supported upon the principles which I have before 
stated, because the Plaintiff’s dog would then have a right to 
be where he was, and the Defendant would have had no right 
to obstruct him. But the law is clearly otherwise : the Plaintiff 
would in such case be clearly a trespasser himself, see Sutton v. 
Moody (a), and his dog was at all events wrongfully upon the 
Defendant’s land, whether the master was answerable in tres- 
pass for the act of his dog, or not. 

Secondly, It has also been said, that because I could not jus- 
tify killing or maiming dogs, which were foui\d wandering over 
my land without right, therefore I cannot justify the setting up 
a defence which is likely to produce the same effect. But the 
two cases are widely different. In the one, I make an imme- 
diate and direct attack on the animals, with no object in view 
but their destruction, which I have no right to effect, if they 
can be removed from my land by less violent means ; in the 
other, I rherely set up a guard against all wrong doers generally ; 
the primary object of this guard was protection to my own pro- 
perty, not mischief to theirs. The mischief produced was inci- 
dental, and arose entirely from their transgressing the bounds 
within which they ought to have been confined. To make any 
thing of this argument, and to found any certain, rule upon it, 
it must be carried to the extent of proving that we can set up no 
defence for the protection of our houses or land, which is likely 
to produce more injury to aggressors, than we could legally in- 
flict upon them, if caught in the act of aggression; for otherwise 
we shall be left without any rule at all. But such a proposition 
can never be supported. Almost every defence w^hich we set up 
is of this description. A spiked gate to a field, or broken glass 
on a garden wall, will inflict wounds on men or animals who en- 
deavour to break over them, which, if the owner of a field or 
garden found them therein, he would not be^justified in inflict- 
ing; yet it never was doubted, that such defences might lawfully 
be set up by every man in his own land, because general pre- 
vention, and not particular mischief, was his primary object. 

Thirdly, Another ground taken in support of this action, was, * 
that the owner of a dog is not answerable in trespass for aggres- 
sions committed by it against his will upon the land of others. 
Be it so; but this, as I have before observed, furnishes no argu- 
ment against the land-owner’s right to set up such guards as he 

(a) 1 ljd»Raym*^b\n 
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]3lea8e6 upon hid own land, against such aggressors. If I have 
no remedy against the owners of dogs that wrongfully break in 
upon my property, it is surely the more reasonable that 1 should 
be permitted to use effectual means for stopping them. 

Fourthly, The Want of a sufficient fence to keep dogs out of 
the Defendant’s wood, has been urged against him, but this, as 
it regards the present case, is, I think, the fault of the Plaintiff, 
and not of the' Defendant. The Defendant and Mr. Townsend 
have land adjoining to each other, not separated by arty suffi- 
cient fence. Neither of them is bound to erect such a fence; 
but either of them mav do it ; and if Mr. Townsend chooses to 
sport upon his own land, with a dog too ungovernable to be 
prevented from wandering into the Defendant’s, where he has 
no right to go, it is his business to set up a sufficient fence to 
prevent this, or lie must take the consequence. I put this as the 
case of Mr. Townsend himself, because it is impossible that the 
Plaintiff, who acted only under his license, can be in a better si- 
tuation than he would himself have stood iii. 

Fifthly, It has been likewise urged in illustration of the doc- 
trine Contended for by the Haintiff, that he who plants art instru- 
ment for destruction within the limits of his own ground, to deter 
trespassers from entering upon it, is criminally answerable for all 
the consequences that may ertsue therefrom, and from hence it 
has been argiied, that he must be civilly answerable for all da- 
mage occasioned thereby. I am by no means prepared to adopt 
this as a position which cannot be controverted, nor do I thijik, 
that, if established, it would necessarily lead to the conclusion 
which the Plaintiff would draw from it ; but at all events, it pro- 
sertts a very different question from the present, and may turn 
upon very different considerations. It is enough to say at pre- 
sent, that this point has never been decided, and that the case 
now before us does not call for any decision upon it. 

These are the arguments which have been produced in favour 
of the Plaintiff’s action, and as they have failed in convincing 
irte that it is supportable, I think for the reasons which I before 
stated, that there must, be judgement for the Defendant ; but as 
the Court is equally divided, regularly no judgement can be 
given. If, however, the Plaintiff thinks fit to avail himself of the 
suggestion of my brother Burrcnigh^ judgement may be erttered 
Ibr the Defendant, in order that the Plaintiff, if he shall be so 
disposed, may carry the matter further ; if he sdiall rtot be dik* 
posed so to do, no judgement ai all is to be entered. 


Kedford 
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Redford V. Gahroo. 

J/AUGHANj Serjt., had obtained a rule nisiy to set aside the 
writ o^Jieri facias which had issued in this case, for irregula- 
rity, with costs, upon an affidavit that final judgement was signed 
on the 14th of May^ and that a writ of error had b^en previously 
sued out and allowed on the 2d of May^ and that the allowance 
thereof was served the same day on the Plaintiff**s attorney. Besty 
Serjt., showed cause, upon an affidavit, that the Defendant, in Nbv. 
last, called on the Plaintiff, and offered to pay 37/. in full satis- 
faction of debt and costs, which being refused, the Defendant 
told the Plaintiff^ that if he did not accept the terms he then pro- 
posed, he should never have any thing, that he would put the 
Plaintiff’ to all the expense he could, and at last would bring a 
writ of error, and keep him out of his money a twelvemonth. Best 
referred to Spooner v. Garland (a), Hawkins v. Snuggs {b\ Tar-- 
nell V. Dickinson (c). 

Vaughan supported his rule. 

Gibbs, C. J. If there be an express declaration that a writ of 
error be brought for delay, on affidavit of that fact the writ of er- 
ror hath often been superseded. Rut in all the gases the declara- 
tion has been made after judgement has been signed, and just 
when the writ of error has been sued out. In Spooner v. Garland^ 
the Defendant’s attorney proposed to give a cognovit^ and said, 
If you do not accept it, I must bring a writ of error.” All thpse 
cases are more direct in the proof that error is brought for delay, 
than the affidavit in the present case is. This is a declaration that 
the Defendant would put the Plaintiff to all the expense he 
could and keep him out of his money for a twelvemonth ; but it 
is made in an early stage of the proceedings ; and I think it is 
not SQ strong and distinct as in those cases : 4he rule therefore 
ought to be made absolute, but without costs. 

(a) 2 Mauk ^ Selw, 474. (A) Ibid. 476. (c) Trin. term, 1792. 




ltl7. 


Alay 19. 

A threat of 
brinjfingp a writ 
of error for 
lay, ottered six 
months before 
the writ of error 
sjied put, held- 
not smflicieot to 
entitle the 
Plaintiff below 
to executiou 
pending the writ 
of error. 


C 538 1 


Prebble 



CASES IN EASTER TERM 


3SS 

1817. 


Prebble and Others v. Boghurst and Others. 

[ ^539 ] 

Bond reciting a rilHIS was a case ordered by the Lord Chancellor to be made, 
intend^^, and the opinion of the judges of this Court. By a bond dated 

s^t^nd ex*^^' ^ Prebble^ deceased, became bound to Hans 

pectant pro- Sloane and John Tilden in 2000/., with condition, which recited 
fa consideration ® marriage was intended between the obligor tod Mary 
thereof, and pf Townseud^ and that the obligor was to receive on the marriage 
makeTprovi- with her 200/., and that she being likewise possessed of, or en- 
and bsue^ofthe ® considerable share, or moiety, of the personal 

marriage, in estate which was of T. Tomnseud her late father, w^hich, imme- 
tike effiicT^the ^lately after the decease of her mother, Mary Townsend the el- 
husband had der, would come to her the daughter, and that in * consideration 
su^otrusteesi thereof, and of the love which the obligor bore towards her, his 
a^eed*°that if and for making a provision for her, and the issue 

at any time du- of the intended marriage, in case the marriage should take effect, 
life^he shouid*be obligor had agreed, not only to pay such sums of money, to 
seised of any such persons, and at such times as were thereinafter expressed : 
in possession, he but had also agreed, that if at any time during his natural life, he 

would by such should be seised of any raessuaffe, tenements, lands, and heredi- 

conveyances as . i i ° i i i i i 

counsel should taments in possession, that he would by such good conveyances 

the sSiie^on^the counsel should advise, settle the same upon the said 


wifeand issue of Mary Townsend^ and the issue of the marriage, in such parts and 
such partsand” proportions, and to such use and uses, as should be thought re- 


proportions, 
and to such use 
aud uses, as 
should be 
thought rcqui« 
site, the belter 
to make a pro- 
vision for her, in 
case she should 
survive; and 
the condition 
‘ was for pay* 
mentofthesum 


quisite, the better to make a provision for her, in case she should 
aurvive the obligor. And the condition was, that if the marriage 
should take effect, and M, Townsend should survive the obligor, 
then if the heirs, executors, administrators, or assigns of the ob- 
ligor, should within three months next after his decease pay to 
the obligees, their executors, administrators, and assigns 1000/.; 
in trust, land for the only use and benefit of Mary Townsend^ her 
executors, administrators, and assigns, to be by her and them 


aJso^haUf the W quietly held and enjoyed, and to be disposed of to 

obii^rshould her and their own proper use, and uses for ever; and also if the 
come^seisedof should take effect, and the obligor should survive his 

hereditaments, wife, and there should be any child "or children of her by hiin 
^e begotten, living at the time of his decease^ then if the obligor’s 

the wife and 

imue of the marriage, as counsel should advise,'in such parts and proportions, and to such use and uses, 
as should be thought requisite, the better to make a^provision for her, in case she should survive the 
obligor. The husband had issue, survived the wife, and afterwards acquired lands, but made no settle- 
ment tbereofsOn the issue. Held that the bond wa.s not forfeited. 

heirs, 
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heirs, executors, administrators, or assigns, paid to the obligees,^ 
their executors, &c. 1000/.; in trust, nevertheless, and to the in- 
tent to pay and dispose of the same unto and amongst all and 
every the son and sons, daughter and daughters of M, Townsend 
by the obligor, in equal shares and proportions, if there should 
be more than one, and if but one, then wholly to that one, at their 
respective age or ages of twenty-one years, and in the meantime 
to apply the interest arising from that sum for tlit sole use and 
benefit of such son and sons, daughter and daughters, equally, if 
more than one, and if but one, then ^wholly to the use and be- 
hoof of that one ; and further, if the marriage should take effect, 
and the obligor should at any time during his natural life becdme 
seised of any messuage, tenements, lands, and hereditaments in 
possession, and should settle the same upon M, Townsend^ and 
the issue of the marriage by such good conveyances in the law as 
counsel should advise, in such parts and proportions, and to such 
use and uses, as should be thought requisite, the better to make 
a provision for her, in case she should survive the obligor, then 
the bond to be void. The marriage was solemnized, and the Plain- 
tiffs were the issue thereof, who are all now living, and of full 
age. Mary Prebble^ formerly M. Townsend^ died in 1775, and 
the obligor did not become seized of any messuage, tenements, 
lands, and hereditaments, in possession, during the continuance 
of his marriage with her. After her death, the obligor, in 1782, 
married the Defendant Anyi Prebble^ and had issue several chil- 
dren of the second marriage, who were now living, and after the 
second marriage, and not before, he became seized of an estate 
called Black Acre, in possession. The question, therefore, for the 
opinion of this Court was, whether, according to the intent of the 
condition of the bond, the obligor would commit a breach of such 
condition, if he did not make a settlement of Black Acre upon 
the issue of the first marriage. 

Best^ Serjt., for the Plaintiffs, contended tfiat the manifested 
intent of the instrument was to make provision not merely for 
the wife, but also for the children of the first marriage; a settle- 
ment intended to provide for the wife, an^ not for the children, 
was never yet seen. The instrument must be taken most 
strongly against the obligor ; and if ever any estate came to him 
in his life, he was bound to settle it on his children. The 
words are the better to make provision for the said Mary^ 
in case she should survive the obligor ” ; these are the only words 
showing an intent that the provision should be restricted to the 

wife. 
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wife. These words do not make it a condition precedent to the 
making of any settlement, that the wife should outlive the hus-« 
band before any property should be purchased, but they only 
regulate what shall be the limitations of the property, to take 
effect in that event. The bond recites an intent to make pro- 
vision, not only for the wife, but for the issue of the marriage, 
and an agreement to setde his after-purchased estates upon the 
wife and the issue of the marriage, in such parts and propor- 
tions (and though the expression is obscure, yet it is material) as 
should be thought requisite, the better to make a provision for 
her the said Mary Townsend. The meaning is, that a part shall 
be settled for making a provision for her, on her husband’s 
decease; the residue shall be settled on her issue. If all had 
been destined for tlie wife, there would have been no need of 
dividing this property into parts and proportions, nor any need 
of a plurality of uses : one use, declared for her, would have 
>sufficed. Therefore a part only is to be settled on her, and the 
use thereof is to be declared for her ; the residue is to be settled 
upon the children, and the uses thereof are to be declared for 
them. If the words the better to make a provision for her ” 
are to over-ride the whole instrument, then all the words, 
shares and proportions”, and the repeated mention of the 
issue ” must be struck out, as having no meaning or effect. 
The proposed construction gives effect to every part ok' the deed. 
Other parts of the bond aid this construction. If the wife sur^ 
vives the husband, the 1000/. Is to he at the wife’s disposal ; the 
parties thinking it better that she should have an absolute power, 
and should divide among the children as she would; but if slie 
dies, living her husband, it is to be paid to the trustees for the 
children. 

Blossety Serjt., for the children of the second marriage, called 
the attention of the Court, first, to the situation of the parties ; 
next, to the natut^e of the mstrument ; and lastly, to the terms 
in which it was drawn up* The parties were about to enter into 
a BPiarriage-settlemenU It is not only improbable, but even in<* 
cdnoeivable, that ahusband should agree to tie up, not only all 
that he then had, and all that should descend or accrue to hkn 
during coverture, but ail that should come to him after his 
marriage with a second wife, and all that be might purchase 
after his first wife’s decease. A bond, if it contains terms for the 
advantage of the obligor, is to be construed most beneficiaBy 
for hiiUs wd not adversely. It is said,, the penalty of this bond 

is 
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is 2000/.^ the double of 1000/., which is to be settled on the 
wife if she survives, and on her issue if the husband survived 
No doubt it was the intent of the parties to provide for the issue 
of the marriage: the only question is, out of what fund were 
they to be provided for, whether out of all the pi;operty that 
should descend to the husband during his life, to the disherison 
of all his future issue, or only all that should descend to him 
during that marriage. The property which this ♦lady brought 
was extremely small, only 200/. The bond further recites, that 
the wife would be entitled to a considerable stiare of the per- 
sonal property of her father, which would come to her after her 
mother’s decease. This money would become beneficial to the 
husband only in case of its falling Jnto possession during the 
coverture. For though it probably was a vested interest in the 
wife, yet nevertheless, unless it fell into possession during the 
coverture, the husband could not dispose of it. On the face of 
the case it is to be intended, that this interest could not be 
disposed of by the husband, unless it vested in the wnfe in 
possession, during the coverture, and so far as that expected 
property extends, the argument of reciprocity arises. A cir- 
cumstance in favour of the Defendants, is the provision respect- 
ing the 1000/., that if the husband survives, it shall be settled 
on the issue; if the wife, then on her only. This shows that 
the intended provision for the issue is satisfied without settling 
property acquired after the wife’s decease. Though the Plaiil- 
tifFs are correct in contending that Mary Tois)merid is the prin- 
cipal object of tliis provision, yet it is an unwarranted assump- 
tion to say, that she can have any benefit from such property as 
shall fall to him after her decease. The contingency of the hus- 
band surviving the wnfe, and the contingency of the wife sur- 
viving the husband, are both distinctly mentioned in the limita- 
tions of the 1000/. They also are both mentioned with equal 
distinctness as to the future acquired estates, by the words, the 
better to make a provision for her, in case she should survive 
the obligor.” It is not contended that if Maty Townsend had 
lived, the settlement of the husband’s future property should be 
confined to her, and not have extended to her issue. The words 
during his natural life” show that no lands were to be settled 
to these purposes, but such as should descend during the joint 
lives of the obligor and his wife, and could be settled at once 
upon both objects, the wife a^d the children. That becoming 
VoL. VII. L L O O impossible 
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impossible by the act of God, the bond is discharged. The 
doctrine of a performance pm is unknown in a court of law. 

Best^ in reply. The provision in question only applies to one 
part of the husband’s property, namely, his real, not his per- 
,sonal estate. He therefore after the marriage had a power of 
preventing more property from being settled than he thought 
reasonable, by abstaining from purchasing it. The probability 
is less, that he should leave the issue totally unprovided for, 
than that he, receiving 200/., which to him might be a con- 
siderable property, and the chance of more, should intend, in 
case of his wife dying, to make no provision at all for his chil- 
dren. The intent was, to settle the real estate for the beneht 
of his children ; and, therefore, as no settlement has been made, 
the bond is forfeited. No authority is cited for the proposition, 
that where the condition of a bond contains a stipulation intro- 
duced for the benefit of the obligor, it shall be construed most 
favourably to him. This is in substance a covenant, and a 
covenant must be taken most strongly against the covenantor. 
It is next said, that the wife’s fortune is extremely small ; but* 
neither a court of law, or of equity, can measure the equality of 
fortunes. Marriage itself is a sufficient consideration for any 
settlement. But the husband might have reduced the wife’s ex- 
pectant intererts into possession, either by selling it, as a rever- 
sion, or by awaiting the chance himself. It is said to be clear, 
that Mary T&wnsend is the entire object. It is proposed on the 
part' of the Defendants to satisfy the words shares and propor- 
tions, by settling part of the property on the wife, and part on the 
children. This admission removes all doubt: for if, in the event 
of the wife surviving, the whole estate is not to be settled on her 
for life, with remainder to her children, but if a part only is to 
be settled on the wife, and a part on the children, does not this 
show that the making provision for the wife for her life, is only 
a pait of the mode of making a settlement, and that the issue 
are as much the care of the obligor as the wife ? It shows that 
a provision must-be made for the wife, if living, but if dead, and 
that part of the obligation cannot be satisfied, then the settle- 
ment must be made on the issue. In what limitations or of what 
quantity that settlement shall be made, is not for this Court, biit 
for a court of equity to decide. The only question for this Court 
is,^has the obligor, by settling nothing, broken the condition of 
his bond? 


The 
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The following certificate was afterwards sent to the Court of 1817. 
Chancery. T 

WE have heard this case argued : We have considered it ^ 
and are of opinion, that according to the true intent and mean- Boghurst. 
ing of the condition of the said bond, the said John Prebble^ 
having survived tlie said Marij Prebble^ formerly Maiy Townsend^ 
would not commit a breach of such condition if he did not make 
a settlement of the estate called Black Acre upon* the said issue 
of the said first marriage. 

V. Gibbs. 

R. Dallas,. 

J. A. Park. 

J. Buruougii. 


The Attorney-General, at the Relation of Ci.aiike and An- [ .346 ] 
other, V. The Mayor, Jurats, and Commonalty of the An- 
cient Town of Rye, and Others. 


^PUIS was a case directed by the Master of the Rolls to be 
laid before this Court. There is, and, long before J 708, 
there hath been, in the county of Sussex^ an ancient, town incor- 
porated by the name of the Mayor^ Jurats, and Commonalty of 
the ancient town of Bye. James Saunders^ by his will, dated 7th 
January^ 1708, duly executed and attested, so as to pass real 
estates, devised certain lands and premises in Oxney^ Kent^ to 
the Right Worshipful the Mayor, Jurats, and Town Council of 
the ancient town of Rye^ for the lime being, and their successors 
for ever, upon the several trusts, uses, and considerations, and 
by, and under such restrictions, as in that will was afterwards 
directed, limited, and appointed, and to and for no other use, 
intent, and employment whatsoever, that is toPsay, upon trust, 
that the said mayor, jurats, and town council, for the time being, 
or the major part of them, should and w ould provide a good 
convenient school in the ancient town of Rye^ and should also 
provide a good, sober, and discreet schoolmaster, who should 
teach and instruct the poor children of the town to read in 
glish^ and write, to cast accounts, and to teach and instruct them 
ill the art of navigation {gratis)^ so as they did not exceed the 
number of seventy at any one time ; and that the said children 
should be sent by nomination of the mayor, jurats, and town 

L L O 0 2 council, 


The tnaj’or, 
j 11 Fills, and com- 
monalty ot the 
ancient town of 
JiyCy were lield 
to take lands hy 
a devise to the 
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ful the Mayor, 
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'Jbwn Council 
of the ancient 
Ibwn of liye^ 
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council, and upou further trust that the school should be con« 
tinued in the town of for ever thereafter. And the testator 
directed that the yearly rents, &c., of the messuages, Kc, ^should 
be from time to time, for ever, received by the mayor, jurats, 
and town council for the time being, and should be by them 
paid quarterly to the schoolmaster for his service therein, so as 
the rent of the school should be thereout first deducted and paid, 
and that the mayor, jurats, and town council should be for ever 
the governors of the school, and that they, or the majority, 
should have the nomination of such schoolmaster, and power to 
remove him upon neglect or insufficiency, but should within three 
months next after the death or removal of any schoolmaster ap- 
point another sober and discreet person, fit for such an employ, 
and he power to make bye orders or rules, not contradic- 
tory of this intent; and further, that the mayor, jurats, and tow'ii 
council should yearly for ever be accountable for their trust to 
the right worshipful the mayor, jurats, and town council of the 
town and [iovt oi Hastings ; and that, upon stating such accounts, 
if the governors of the charity school of the ancient town of Rye 
should be found to abuse or misapply the charity they should 
from themselves forfeit the estate and premises so settled upon 
' them, unito the mayor, jurats, and town council of the town and 
port of Hastings for the time being, upon due proof of misap- 
plication thereof. And if thereafter either the town of Hastings 
or Rye^ should cease to be a town cor|)orate, then the testator 
thereby appointed in the stead of the mayor, jurats, and town 
council of both or either of the said towns, as should so cease to 
be a corporation, the worshipful the justices of the peace for the 
time being of the county of SifsseXy residing witliin Hastings rape, 
to be from thenceforth the governors of the several (charities of 
the towns by him given; and he thereby gave to the said justices 
the same power and authority, and under the same trusts as was 
therein before mentioned. Tliere is no corporation called, by 
the name of the mayor, jurats, and town council of the ancient 
town of Rye^ nor is there any town council in the said town. 

The question for the opinion of the Court was, whether any 
and what estate or interest passed under that devise to the mayor, 
jurats, and commonalty of the town oi Rye^ or to any and what 
person or persons, body or bodies corporate ? 

Blosset^ Serjt, for the Defendant, argued tliat there being but 
one incorporation, it sufficiently appeared on this will to be the 
intent of the testator to leave his land to this incorporation, not- 
withstanding 
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withstanding the mistake of his using the word town council in- 
stead of the word commonalty. In the Chanctllor of OxforSt 
c:ase {a) it is laid down that a will and an act of parliament are 
to be expounded alike, for farUamenUm^ testamentum^ et arbi^ 
tramentum are to be expounded according to the minds and in- 
tentions of those who are parties to them. This description, 
however, would have sufficed even in a deed (6). Mayor <f King^ s 
Lynn^% case (c). A devise was intended to be mq^i et burgen^ 
sihu^ hurgi domini regis de Lynne Regis ; the words burgt domini 
regis were left out, but the devise was held good, and the Court 
concluded that it would be reasonable to drive him who would 
avoid a writing, demise, grant, &c., made by a coiporation, or 
to it, by reason of any verbal or literal misnomer, to show that 
there are two corporations in the same city, borough, town, &c,, 
one by the true name, and another by such name as is contained 
in the deed, &c., and to have the deed, &c., good by or to one 
of them. But when, in truth, there is but one and the same cor- 
poration, leases, grants, &c., made by them or lo them QUght 
not to be avoided by such nice and verbal variances, when in 
substance the true name of the corporation, either by matter ex- 
pressed or necessarily implied in the words themselves, appears 
to the Court. So, UAyrey^s case (d), preejmitm et scholares atdce 
scholarium regince de Oxon. ; and they presented by the name of 
propositus collegii regince in universitate Oxonice^ et socii et scho^ 
lares ejusdem collegii^ and confirmed the demise of their presentee 
per nomen propositi, sociorum, et scholarium, aulo, vel collegii 
regino, in universitate Oxon. And it was i^esolved, that as well 
the confirmation, as the presentation, was gt>od enough, and it 
is said that names w^ere invented to make a distinction between 
person and person, and a grant to our sovereign Lord James 
would be good, though the king is a corporation. So, if a bond 
be made by the name of J. C., clericus de D,, although J. C. be 
the abbot of 2). the grant was good. But farther there is not 
even a misnomer ; for Dr. Brady, in hk history of burghs, shows 
that commumtas, or commonalty, means the town council, and 
not the inferior burgesses, a strong authority, if the Court can 
decide this case upon that point. But the* main question is, what 
the intent of the testator was ; and, no doubt, he meant to leave 
his land to the town of Bye. It is clear that he meant to leave 
it to persons in the town of Rye, to persons then incorporated, 

(«) JO Co. 57. b. {b) Daiison, 78. Owen, 35. (c) 10 Co. 122, b. (rf) 1 1 Co. 18. b. 

and 
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and to persons who could perpetuate themselves. There is a 
provision that if the town should cease to be a town corporate, 
the land should go over. It is impossible to imagine that the 
testator intended to leave it to an integrant part of the corpora*, 
tion, or to less than the whole, for no integrant part is capable 
to take. 

Copley^ Seijt., contri. The testator has devised this estate to 
the governing^ part of the corporation, a devise which the rules 
of law do not permit to take effect, not to the mayor, jurats, 
and freemen at large, w’ho form the commonalty. The intent 
was the erection, government, and management of a school, but 
in case the devisees should be dissolved, the testator gives to the 
justices of the borough, a body clearly unable to take; and 
therefore he may probably have intended in the first instance to 
give to another description of parties, who cannot take. The argu- 
ment, therefore, which would arise from the incapacity of the 
first body to take, has no place here ; besides, it does not follow 
from the circumstance of the testator looking to the dissolution 
of the corporation, that he contemplated the gift to the whole, 
for if he gave the land to an integrant part, and if the corpora- 
tion be dissolved, its dissolution would equally destroy the de- 
visees. It is more likely that the testator meant to invest these 
powers in a select body than in the whole corporation. And as 
the piirtial devisees cannot take, the land must descend to the 
heir at law. 

Gibbs, C. J. This case has been brought to the only point, 
viz. the testator’s intent. The cases cited by the counsel for the 
Defendant show, that if an intent appears to give to the corpora- 
tion of jRye, they shall take, though ill-named. I agree with 
my Brother Copley^ that if the intent appears to give to a part of 
the corporation, although that intent fails of effect, the whole 
corporation cannot take. But it is too much to infer, that the 
testator meant by the town council a body which does not exist, 
rather than to infer that the use of these words arose from the 
misapprehension of their effect by the testator himself. We 
think that an intent does appear to give to a body which could 
hold in perpetuity, and to. give to a corporation : there is this 
corporation, and there is no other corporation of any similar de- 
scription ; and we therefore think the mayor and corporation of 
Bye are entitled to recover. 

«The following certificate was afterwards sent to the Master of 
the Rolls : 

WE 
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WE have heard this case argued. We have considered it,^ 
and are of opinion, that iinder the said devise an 'estate in fee 
passed to the mayor, jurats, and commonalty of the said ancient 
town of Bye and their successors* 

V. Gibbs, 

R. Dallas. 

J. A. Park, 

J. Burrough. 


In consequence of the fraud which had, in the case of Lode 
V. Craddock (a), been endeavoured to be practised by means of 
a forgery in the rule for the pi supersedeas^ the Court thought 
it proper to make a new rule on that subject. 

REGULA GENERALIS. 

It is ordered, that hereafter all rules and orders for 
sedeas to discharge Defendants out of the custody of the warden 
of the Fleets or other custody, shall be filed with the protho- 
iiotaries of the Court, upon their signing the writ of supersedeas. 

(rt) Ante ^ 437, 
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Doe, on demise of Dell, v. Pigott. , . 

June 7, 

[ ^*554 ] 

I N ejectmctii for a close called Tajjnter^ld^ tried at the Essex i thvm all my 
spring assizes, 1817) before Bosanquet^ Serjt., the Plaintiff < 

claimed under the will Jane Lyon, dated 1st May, 1779) duly estates situated 
executed and attested, whereby she devised all her freehold ^latchhgLn 
and copyhold estates, situate in or near Latchinndon near MaU »* , 

' , . and also all and 

don, in the county of Essex, and also all and singular her *free- singular my 
hold and copyhold estates, at or near Palepit in the same county ; co^py\^o?d*^"^ 
which last-mentioned estates then or lately were in the occupa- estates at or 

tion of Lawrence Parsley and Thomas, widow, with their the sam^emm- 

appurtenances, to Charles Machay, Esquire, and Robert Make- 
peace, silver-smith, and their heirs, to the uses thereinafter ex-* estates are now 
pressed (that is to say), as to, for, and concerning all her said Jhe^occup^d- 
estate^ in or near Latchingdon, with the appurtenances, to the Lawrence 
use of her sister Margaret, wife of Alexander Mackay, and her ^ TTiumsti, 
assigns, for life, for her sole benefit, with'Vemainders over; and ^ 

freehold doge in 

the parish of Si, Pe(er\ Maldon^ near to a principal street of Maldon^ distant, from three and a half, 
to six and a half miles from her principal estate at Latchingdon, and intercepted from it by parts of 
three parishes. She had a freehold dose in Steefle, distant two and a half miles from latchingdon, 
and nine from Maldon, She had copyhold lands in Latchingdon, and the will of an ancestor spoke of 
land^ both freehold and copyhold in JLaichingdon, Held that the freehold close in St, Peter's, MaHon, 
did not pass by this devise. ^ ’ 

Voi. VII. P P 


as 
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as to all and singular other her said freehold and copyhold es- 
tates, at or near Palepit aforesaid, then or late in the occupation 
qf Lawt'ence Parsley and ^ Thomas^ widow, with the ap- 

purtenances, to the use of the testatrix's sister Isabella^ the wife 
of John Pumelli and her assigns for life, for her sole benefit ; 
and as to all her said estates beforemen tioned, as well those at 
or near Latchingdon^ as those at or near Polepit aforesaid, with 
their respective appurtenances, from and after the determination 
of the several estates thereinbefore limited concerning the same 
respectively, to the use of her nephew John Sollcy Purnell^ and 
his assigns for life ; with remainder to trustees, in trust to pre- 
serve the contingent uses and estates ; with remainder to the use 
and uses of all and every the child and children of the body of 
lier said nephew John Solley Purnell^ and of the several and re- 
spective heirs of their body and bodies, as tenants in common, 
with benefit of survivorship ; and the testatrix devised and be- 
queathed to her sister, Margaret MaeJeay^ her heirs, executors, « 
administrators, and assigns, one moiety of the residue of her es- 
tates, both real and personal ; and the other moiety thereof she 
devised and bequeathed unto the said Charles Macicay and i?o- 
bert Makepeace^ their heirs, executors, and administrators, in 
trust for the separate use and benefit of her said sister Isabella 
Purnclly her heirs, executors, administrators, and assigns. The 
testatrix and Mrs. Mackay^ who survived her, were both now 
dead ; the Defendant claimed under a conveyance by fine from 
the devisee in remainder, John Solley Purnell. Tlie Plaintiff’s 
lessor was the only daughter of the latter, who was the only son 
of Isabella Purnell, It was proved on behalf of the Plaintiff that 
Taynier’Jield lay out of the town of Maldon^ in the road to Latch^ 
ingdon^ beyond all the houses of Maldon, but it was situate in the 
parish of St. Peterh in Maldon. The PlaintifTs witnesses stated 
that the boundary of Latchingdon parish, nearest to the field in 
question, was distent from it three miles and a half, the parish 
of Mundon lying between them ; that the testatrix died seised of 
a freehold field in the parish of Steeple, which was distant only 
two miles and a half from the boundary of Latchingdon^ the pa- 
rish of Mayland lying' between them ; that Steeple was nine miles 
from Maldon ; that the estates at Palepit and Latchingdon, were 
all copyhold, and that the land at Steeple and T’ayntei’^eld were 
freehold ; that the buildings in Maldon had of late years been 
greatly extended. The lessor of the Plaintiff also put in evi- 
dence a settlement made previous to the marriage of William 

Lyon 
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Lyon with the testatrix, which recited that John Solley had in 
January^ 1755, devised a customary messuage called PalepiU in 
the parishes of Cold Norton and Purleigh^ and a customary mes- 
suage called Goodharehy with the lands both freehold and copy- 
hold, in the parish of Latchingdon^ and all that the testator's 
close called Taynter^eld^ in the parish of St, Peter^ Maldon^ in 
the county of Essex^ in the occupation of James Bridge, and all 
that messuage called Gardiner*s, with five acres bf land in the 
parish of Steeple, then in occupation of Pickard Thomas, to Jane 
Solley in fee. For the Defendant it was deposed, that Taynter^ 
Jield lay very near to the back of the houses of the principal 
street of Maldon, and that it was distant from Latchingdon six 
miles and a half. And that three parishes, St. Mary in Maldon, 
Mundon, and Purleigh, intervened. The premises had been oc- 
cupied by a tenant named Coe, who had paid rent to the testa- 
trix. It was urged for the Defendant that the land in Steeple 
satisfied the description in the will, of freehold land in or near 
Latchingdon near Maldon, and that inasmuch as therefore no 
necessity required such a forced interpretation as would include 
Taynter^ld, that land, which was not near, but in Maldon, 
would not pass by this description. The jury found a verdict 
for the Plaintiff, with liberty to move to enter a nonsuit. 

Onslow, Serjt., in Easter term, accordingly obtained a rule 
nisi to set aside this verdict and enter a nonsuit ; against which 

Lens, and Best, Serjts., in the same term, showed cause. They 
contended that the present apparent contiguity of the premises 
to Maldon, ih^ buildings of which town had of late years been 
extended to the land in question, so as almost to include it in 
the town itself, was to be laid out of the case ; for forty years 
since, when the testatrix made her will, she, who did not reside 
on the spot, might not know the premises to be situate in any 
parish of Maldon, and therefore might well intend to comprize 
them in her devise, by this description. She *does not profess 
to state in what parish the land is situated. As the principal 
estate of the testatrix was situate at Latchingdon, it was natural 
that she should describe all the out-lying parcels with reference 
to that place. 

Onslow md Copley, Serjts., in this term, in support of the rule, 
referred io Doe, on demise of Harris, v. Greathed{a), which they 
said was less strong than this case. It might as well be contended 
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1917* thiit a 4evise of alUandf in or neat Hampstead neat London^ 

■ ' would include a messuage in St. PauTs Church-Yard, It apr 

peered by the recited will oi John Sollep, that there was sufficient 
FlooTTi land, bot,h freehold and copyhold, in hatchingdon^ to satisfy the 
whole description contained in this devise^ and it was therefore 
not required that Taynier'Jield should thereby pass for that pur- 
pose. The title of the heir must consequently prevail. 

Gibbs, C. J- This was an ejectment brought for a certain close 
or closes of land called Taynter\fid3^ and the question is, whe^ 
ther it passed under the former part of the will of Mrs. Lyon^ or 
remained undisposed of, subject only to the residuary clause. 
The lessor of the Plaintiff is to show that it passed under the 
former legatory part of the will. It appears from the evidence 
that these closes arc situate at least four, and some witnesses say 
six, miles IVoni Lalchingdony and tio not answer the description 
of being near Maldon^ but arc in Maldon. Tlie first description 
of the })ropcrty in the will, is in or near Latchingdon^* this is 
not in, nor is it near Latchingdon. The next part of the descrip- 
tion states it to be near Maldon : but this property is shown to 
be in Maldon, It is not enough for the lessor of the plaintiff to 
throw doubt on the case, he must show with certainty that it was 
plainly intended that the premises should pass : I cannot say that 
in the present case it is so shown, and therefore I think that there 
ought to be a nonsuit. 

[ ^58 ] Dallas, J. The will says, near hatchingdoti this is not in 
or near Latchingdon. 

Park and Buriiough, Js., concurred in making the 

Rule Absolute. 


Gall v . Comber. 


The vendor of fTVfJE Plaintiff declai'ed in indebitatus assumpsit in I’espect of 

goods through K i 

the medium of divers large quantities of silk, by the Plaintiff delivered to 

ha8*a*commis- Defendant, as the agent of and for the Plaintiffl at the D©- 

s\Kin del credere y fendant’s rcquest, tolae sold, and which were accordingly by 
cannot recover - . . i tt i i i ^ 7 t 7* 1 

thd pric^ from luiu Sold. Upon the trial of the cause, at Guildhall^ at the sit- 

deciarotioV” ^ Easter tei*in, 1817i before GiAis, C, J., it was proved 

upon an indeb^ that the Plaintiff had employed the Defendant to sell raw silk 

for go^sTy tile for him upon a del credere commission of 2^ per cent., and had 
Plaintiif to the 

Defendant delivered to be sold, and by him sold. 


sold 
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sold the silk, and had accordingly charged the per cent., for 
guaranteeing to the Plaintiff the payment of the price. Gibbs, 
C. J., thought that this iVas merely a contract that if the pur- 
chaser did not pay, the Defendant would guarantee the pricey 
and that the declaration W'as not descriptive of that contract, 
stating merely a claim for the proceeds of the goods sold, and he 
nonsuited the Plaintiff. 

Best how moved to set aside the nonsuit, and have a new 
trial, contending, upon the authorities of the dictum of Butler, 
J., in Grove v. Dubois (a), and of Bize v. Dickason (b), (in 
xvhich the Court is reported to have confirmed the principle of 
the former case,) that a commission del credere is a contract in 
its nature altogether distinct from any other contract of gua- 
ranty, and that it was not necessary to declare thereon as on a 
guaranty, but that the action might be maintained against the 
broker in the first instance, without previously resorting to the 
principal purchaser, or averring his default : if a conlmission 
del credere were a contract of guaranty, nearly all commissions 
del credere would be void for want of a note in writing. 

The Court gave no opinion upon this vexata quastio (c), further 
than to observe that in Bize v. Dickason the doctrine was not 
stated nor argued on, which w»as asserted in Grove v. Dubois ; 
but even if the Plaintiff could establish his point, that he who 
guarantees the payment for goods sold, is liable in the first in- 
stance, this declaration would not sullice, for the contract was 
a contract sui generis, and the Defendant was indebted, not, as 
it was here stated, in consequence of his having sold the goods, 
but in consequence of his having agreed, that when he had sold 
them, he would see the price paid for them, which was not the 
undertaking here stated ; and they refused as well tins appli- 
cation, as also Best^s prayer for permission to amend his decla- 
ration in this stage of the cause. 

(«) 1 Term liep» 1 12. (i) See Peele v# Northcole, ante^ VII. 478. 

{b) 1 Term Hep, 285. 
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Before game in 
the hands of an 
unqualified per- 
son can be seiz- 
e<] within a ma- 
nor for the use 
of the lord or 
lady of the ma- 
nor, the lord or 
lady mij.st exer- 
cise his or her 
judgement on 
the upecihc 
case, whether 
the person pos- 
sessing the 
game is or is 
not unqnalilied. 

But after 
I such judgement 
exercised, the 
lord or lady 
may take the 
game by the 
hands of 
another. 

In trespass 
for taking 
hares, where 
the Defendant 
justified seizing 
them by com- 
mand of the 
lord of the 
manor, and for 
his use, within 
tlie manor, the 
hares being 
found in the 
possession of an 
unqualifiedper- 
8on, and the 
Plaintiff traver- 
sed the com- 
mand, held that 
the command 
to be proved, to 
maintain the 
issue, must be 
such a com- 
mand as would 
legally autho- 
rize the seizure; 
and that evi- 
dence of a 
wrongful com- 
mand would 
not maintain 
the issue. 
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Bird v» Dale. 

^T^HE Plaintiff declared that the Defendant, with force and 
arms, &c. to wit, at Chelmsford^ seized, took, and carried 
away three dead hares, and three baskets of the Plaintiff, and 
converted and disposed of them to his own use. The De- 
fendant pleaded, 1 st, not guilty; 2 dly, as to the seizing, taking, 
and carrying away of the three dead hares, that before and at 
the time when the Reverend P. Beauvoir^ clerk, was seized in 
fee of and in the manor of Downham^ and that the three dead 
hares at the time when, &c. were found in the possession and 
custody of James Britten^ at a place called the Ware Farm^ 
within the manor of Bmnham^ Britten then being the servant 
of the Plaintiff, and neither the Plaintiff nor Britten at the time 
when, &c. having lands or tenements, or any estate of inheri- 
tance, in his own or his wife's right, of the clear yearly value of 
lOOZ. or for term of life, or any lease or leases of 99 years, or 
other longer term, of the clear yearly value of 150/. nor either 
of them being heir or heirs apparent to an esquire or other per- 
son of higher degree, nor the owner or owners, or keeper or 
keepers of any forest, park, chase or 'warren, stocked with deer 
or conies, for their or either of their necessary use, or in any- 
wise qualified, empowered, or authorized by law to take, kill, 
or destroy, or to have in either of their possession, any sort 
of game; arid that at the time when, &c. P. Beauvoir 
* being 30 lord of the manor of Downham, and the Plaintiff and 
Britten being persons not qualified to kill game, and Britten ao 
having in his possession, within the manor, those dead hares, 
being of the game of this realm, the defendant at the time when 
&c., as the servant of P. Beauvoir^ and by his command (he^ 
Beauvoir^ then being such lord of the manor), did take away 
from Britten the three dead hares, he not being a person quali- 
fied to kill game, or then have the game in his possession, for 
the proper use of P. Beauvoir^ as was lawful, and traverses the 
taking, at Chelmford^^or elsewhere, out of the manor of Dowti- 
ham. Secondly, for plea as to the seizing, taking, and carrying 
away the baskets, he pleaded as in the second plea, and averred 
the taking by Beauwir^s command ; adding, that Britten had in 
his possession the three dead hares enclosed and fastened up in 
those baskets ; and that because those hares were so fastened up 

in 



IN TrtE Fifty-seventh Year of GEORGE III. 

in the baskets, and could not be taken out without taking aijd 
opening the saniie for that purpose, the Defendant necessarily 
took the baskets for the purpose of taking from the same those 
three dead hares so fastened up therein, for a short time, and 
did open the baskets for that purpose, doing no damage thereto, 
and took out from them the hares, and afterwards immediately, 
and before the commencement of this suit, restored to the Plain- 
tiff the baskets, and left the same at the PlaintifPs dwelling- 
house, as he lawfully might ; and traversed the taking of the 
baskets at Chelmsford^ or elsewhere out of the manor of Down- 
ham^ or otherwise than as aforesaid. Fourthly, as to taking the 
hares and the baskets, after pleading as in the second plea, he 
pleaded that at the time when, &c. the three dead hares were 
enclosed in the baskets, and which baskets and the hares con- 
tained in them were directed to be carried and delivered to cer- 
tain persons mentioned in certain directions on the hares, and 
which baskets containing those dead hares, enclosed and directed 
as aforesaid, were found in Britten^s custody, at a place called 
the Ware Farm^ within the manor of Dowiiham^ Britten thou 
being the carrier of the same, and notf being a person qualified 
by law to kill or then to have in his possession any game ; and 
that the Defendant as Beanvoir^s servant, and by his command, 
at the lime when, &c. took away from Britten those three hares 
for Beauvoir^ s proper use, being lord ; but by reason of their 
being so packed, enclosed, and sewed up, they could not be so 
taken away without taking them out of the baskets, the Defend- 
ant, for that purpose, and to enable him to take away the hares, 
necessarily took the baskets with the hares into his possession 
for a short time, and until he could take out the hares, and 
having so done, re- delivered the baskets to the Plaintiff, and left 
them at his dwelling-house, as he lawfully might, and he tra- 
versed the taking out of the manor of Downham, The Plaintiff* 
joined issue on the 1st plea; and to each of the three other 
pleas he replied, that the Defendant by his own wrong, and not 
as the servant or by the command of P. Beauvoir^ committed 
those trespasses. The Defendant joined issue on these traverses. 
This cause was tried at the Essex Lent assizes, 1817, before 
Bosanquety Serjt. It was proved that the Defendant seized the 
hares within the manor : he did not demand them for Mr. Beau^ 
wiry nor mention his name. It was admitted by the Defendant's 
counsel, that they could not prove a specific authority to seize 
those particular hares, but they said they were prepared to prove 

that 
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1817. tbat the Defendant had, besides the deputation of the manor^ 

general directions to seize all hares that were sfeen in the pos- 

session of the plaintiff. Bosafiquet^ Serjt., held that this taking 
Dale. was an act done in the execution of a penal authority, not the 
[ *563 ] exercise of a civil right, and declared that he should direct the 
jury, that unless there was an especial direction given by the 
lord of the manor to act on this particular occasion, the issue 
ought to be found for the Plaintiff No evidence was actually 
given even of a general command. Verdict for the Plaintifti 
with 10s. 6d. damages. 

Onslow, Serjt., had in Easier term, I8l7j obtained a rule nisi 
to set aside this verdict and have a new trial, against which 
Best, Serjt., now showed cause : he first urged, tliat at all 
events the Plaintiff’ was entitled to a verdict for taking the 
baskets, which the statute did not authorize game-keepers to 
seize. [As to which, the Cofirt afterwards clearly laid it down, 
that by taking traverse on the command, the Plaintiff* admitted 
the fact alleged in the third plea, that the Defendant neces- 
sarily took the baskets in order to examine them for the hares, 
and restored them as sooft as possible. And there being a jus- 
tification as to that, the Plaintiff could not recover a verdict for 
the taking the baskets, under the issue not guilty ; and that the 
only question on the record for the jury to try, was whether the 
Defendant acted as the servant, and by the command of Dr. 
Beauvoir,'] In the next place, the Plaintiff ’s counsel contended, 
that the lord of the manor was not authorized to give any such 
command. The statute (a) is, *Uhat it shall be lawful for any 
justices of the peace, and the lords and ladies of manors within 
the said manors, to take away any such hare or other game, 
[ 564 ] from any higler, chapman, inn-keeper, victualler, or carrier, or 
other person or persons not qualified by the laws to keep the 
same to their own proper use, without being accountable to any 
person or persons for the same.’’ The authority to do this is 
not given to any gamekeeper, or other person, but only to the 
lords and ladies of manors ; and the legislature never intended 
that the lord should delegate this power to his gamekeeper, for 
the same section proceeds to give to gamekeepers a very large 
power, although stopping far short of this power which is given 
to the lords and ladies ; and if they could delegate that to per- 
sons in the condition of gamekeepers, it would render the exer*^ 

(a) 5 Jam. c. 14. 4. 

cisc 
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ciae of this lav intc^rable^ The staiUite) which has tvp <Aij&ciSf . 16 !?• 

the one to authorize tniigistrates in Aeir counties, and lords and 

ladies of manors within their manors [where their authority is ^ 
equivalent to the authority of a justice in his county], to seize Dajw. 

game, and the other to authorize them to depute gamekeepers to 
kill game for their use, whose powers it next proceeds to define^ 
and by that definition it disaffirms the lord’s power to delegate 
to the gamekeepers any further authority. The statute of Car^ 

2. (a) enables gamekeepers to seize engines for the destruction 
of game, but not to seize the game itself. But if the law gave 
such power to the lords of manors, it has not in this instance 
been exercised. No warrant in writing was given for this pur- 
pose, not even any parol direction : no evidence of any such 
parol specific direction was tendered. 

Onslow and Felly Scrjts., in support of the rule, contended 
that a general direction to the Defendant, as the servant, and 
by the command of Dr. Beauvoir^ to take all hares, sufficiently 
authorized the Defendant tp take these hares, under the statute 
of 4} Ann. c. 5. ; and they had tendered proof that the Defend- [ 565 ] 
ant was gamekeeper, and that he had received general direct 
tions to take all game : they did not rely upon the statute Ozr. 

2. Dr. Beauvoivy as the lord, had a right himself to seize the 
hares, consequently he could add to his deputation a general 
direction to seize all hares ; for if a specific direction were requi- 
site, it would necessarily demand the personal presence of the 
lord. Whereas the statute, in giving the like power to the ladies 
of manors, necessarily contemplates a delegation of the power ; 
for it cannot be intended that ladies should personally exercise 
a superiiitendance over the taking of poachers. And neither 
lords nor ladies can oxert that nightly vigilance in the woods 
which is necessary for the detection of the poachers. Moreover, 
the form of the issue merely is, whether what the Defendant did 
was done by him as the servant of Beauvoir^, and by his com- 
mand : if his command was insufficient, that was a matter to be 
tried on the record in a different form. The evidence tendered 
of general directions to the Defendant ought to have been sub^ 
mitted to a juiy, in order to try, whether what he did was done 
by the command of the lord or not. Whether the authority was 
sufficient, whether it was necessary thi^ it should be in writing, 
as the warrant ta seize engines under the statute of Car. 2. Urer 


(a)azfif23 Car.a.c.25.«. 1. 


cjuired 
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- quired to be, were points to be raised in another shape ; and, 
considering the nature of the act to be done, and the species of 
property to be protected, the statute of jlnne ought to be ex- 
pounded liberally. 

Gibbs, C. J. This is an action of trespass for the seizing of 
three hares, and the baskets in which they were contained. The 
Defendant pleads the general issue, which is out of the case, be- 
cause the seizure is proved. He then justifies on the statute 5 
Ann. c. 14. s. 4., and says, he seized the hares by command, and 
as the servant of Dr. Beauvoir^ the lord of the manor in which 
the seizure took place ; and as to the baskets, that he merely did 
that which was necessary in order to seize the hares, ripped them 
open, and took out the hares, and restored the baskets. The 
only question is, whether he did this as the servant and by the 
command of Dr. Beauvoir P It lay on the Defendant to prove 
this. The Plaintiff proved what was necessary for his case. The 
Defendant, to prove his justification, must prove such a command 
from Dr. Beauvoir as on the true construction of this act would 
be a justification. The Defendant admits he could prove no 
specific directions from Dr. Beauvoir to do this act. He could 
prove a deputation as gamekeeper, and he could prove some 
general directions on the subject. What those general direc- 
tions were, we do not know; but we do know, that he could 
prove no directions to do the specific act for which the action is 
brought. The statute is, that justices of the peace in their 
counties, and lords and ladies of manors, within their manors, 
may take away such hares. They may do it, they may do it by 
themselves, or by others, but they must exercise their judgement 
on the question, in what case it is to be done, and when they 
have exercised their judgement on the case, and are satisfied 
that the game is in the hands of an unqualified person, they may 
use the hands of, others to take it; but we are of opinion that 
they cannot delegate to others the jurisdiction given them by 
this act, of judging whether the person in possession of the 
game is, or is not, a qualified person. Let us then see, whether 
the statute Car. 2., which gives the deputation to gamekeepers, 
authorizes this ; it gives certain powers to gamekeepers, but not 
this power. The statute of Anne does not give this power. 
What then is there to give it, since the deputation does not ? 
There is not, in this case, even a general direction to seize game 
in the hands of all unqualified persons ; though, if there were 
such a direction, I think it would not avail, for the reason before 

given 
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given^ that the lord- or lady cannot delegate the power of adr 1817* 
judging whether the person be qualided or not. I therefore * 

hold, that there is no such command of Dr. Beawmr as would 
justify this act, and the Defendant stands unjustified. Dale. 

Dallas. J. I cannot agree with the Defendant's counsel, 
that this is a power to be liberally construed ; but it iS not ne> 
cessary for us here to go so far, as to hold that a lord or lady 


of a manor must himself or herself personally execute the 
power ; but it suffices to say, it is at least necessary, that the 
act of the servant should be in each case equivalent to the actual 
direction of the lord or lady in that specific case ; and as there 
was no such authority given in this case, I am of opinion the 
direction of the learned Judge was perfectly right, and that the 
rule must be discharged. 

Park, J., after a full examination of the powers given to 
gamekeepers, by the statute of Car* 2 , expressed his opinion, 
that the Defendant not being able to prove that he was speci- 
fically directed by Dr. Beauvoir to seize the hares in question, 
the justification was not proved. 

Burrough, j. The question is, whether this act was done 
by the command of Dr. Beauvoir ? I am quite satisfied that 
such an authority might be given by Dr. Beatevoir ; but it must 
have been such an authority on which an action could have 
been brought against Dr. Beativoir^ if he was wrong: was 
there, then, any such direction in this case, upon which any 
such action could have been framed? I see no evidence of any 
such. For these reasons, as well as for those given by my [ 568 j 
Brothers, I am quite satisfied that the verdict is right, and that 
the rule ought to be 

Discharged. 


Walker and Another, Assignees of Dunn, a Bankrupt, June 10. 

V. Laing. 

was an action of trover brought by the Plaintifis, who a creditor to 
^ were the assignees of Dunn^ a bankrupt, to recover the ^ad Tong^pr^"^ 
amount of two bills of exchange, draw by Dunriy the one for *nised paymeat 
81/. 12s. 5d* upon J. Lineijj the other for 95/. upon P. Richards debtors to him- 
son. Upon the trial of the cause at Guildhall^ at the sittings 

rest, after an act of bankruptcy unknown to the creditor, but with the creditor’s knowledge that he the 
trader must stop payment, sign bills on his debtors in favour of the creditor, on stamped paper pro- 
duced by the creditor. Held that the assignees of the creditor could not bring trover for these bills. 

® rfter 
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alfter Blister leriw, 1817# befoare GibU^ C. J.# the facts appeared 
to be# that the bankrupt was indebted to the Defendant# who 
had repeatedly applied to him for payment ; the drawees were 
indebted to the bankrupt# and the latter had long promised the 
Defoidant bills on them for the amount they owed him. The 
Defendant knowing the bankrupt to be distressed# and being 
informed by him that he must shortly stop payment# but not 
jknowing that he had committed an act of bankruptcy (which 
he had done)# pressed him again for payment of the debt due 
to himself# and# producing the proper stamped paper# with the 
body of the bills drawn thereon# threatened immediately to 
arrest him# unless he woufd sign them. Dunn^ under the ur<*> 
gency of his threats of arrest# signed the bills, which the 
drawees immediately accepted. For the Defendant it was 
objected# that the Plaintiff could not recover# and Shermill v. 
Matthews (a) was cited. 

Gibbs^ C. J.# thought the action was not maintainable# and 
nonsuited the Plaintiff. 

Besti Serjt., on this day moved for a rule nisi to set aside the 
nonsuit and have a new trial. He distinguished this case from 
Mathem v. Shemell, because there the cheque had been paid# and 
from Willis v. Freeman (5). In Arden v. Watkins (e?)# the Court 
particularly notice that the holder of the bill could maintain no 
action, having known, when he took the bill, that the person in- 
dorsing was in a state of insolvency. Inasmuch as the Defend- 
ant has never received the money due on the bills, the assignees 
can maintain only trover or detenue for them ; if the bills, in- 
deed, had been paid, an action for money had and received would 
lie. Therefore there must be a failure of justice, if this action 
is not maintainable. 

Gibbs, C. J. I wish to leave this case entirely to my Bro- 
thers, to decide in such a manner as they think the law requires; 
but I will state my reasons for my decision at nisi prittSi from 
which I see no reason now to diflFer, and which proceeded on 
grounds which the counsel for the Plaintiff has not to day 
touched on in his argument. It has been held as a consequence 
of the statute of James (d), that if a debtor of a bankrupt has en- 
tered into an undertaking to pay a debt for him it shall be good. 
For example, if a bankrupt draws on his banker, and the banker 
accepts the bill, he is bound to pay it, and the money is to be 

{ay IL 439. (6) 19 jEat/, 656. (c) 3 East, 3:25. (c?) 1 Joe. 1. c. 13. s, 14*. 

allowed 
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allowed him by the assignees. The PlaintiiTs counsel urges, 

. that if the assignees may not recoVer in this case, it will enable 
a ^bankrupt to distribute his property as he will, without danger 
of its being reached by his assignees. But that is not so. If he 
gjves these bills to persons who can enforce them, and ought to 
enforce them, the payment of the bills stands good ; but if par- 
ties who ought not to have the benefit of the bills play them off 
into the hands of innocent indorsees, the assignees may, never- 
theless, in all cases recover the money back from some one. 
But the question in this case is, whether the assignees can bring 
trover for these bills ? If these bills had passed into the hands of 
an innocent indorsee, and he had r^eived payment of them, he 
could not have retained that money in opposition to the better 
title of the assignees ; but there is no colour to say that cither 
the bankrupt, before his bankruptcy, or the assignees, after the 
bankruptcy, had any property in these bills, which were mere 
orders signed by the bankrupt upon his banker, to pay over the^ 
amount to the Defendant : they might have brought an action 
for money had and received against the Defendant, if it had 
been paid. 

Dallas, J.* The sole point is, in whom was vested the pro- 
perty of these bills ? The paper belonged to the Defendant. The 
stamp was in like manner the property of the Defendant. The 
property of them never was in the bankrupt, nor were they ever 
the property of his assignees. I confine myself to this form of 
action, which is trover, and in which the Plaintiff’s never can 
recover for these bills. 

Park, J., concurred in opinion. 

Burrough, J. No doubt the debts for which these bills were 
drawn, were the property of the assignees ; but these bills never 
were the property of the bankrupt, nor, consequently, the pro^ 
perty of his assignees, and therefore the nonsuit is right. 

Rule refused. 
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1817 ^ 


Jtint 10. 


Where a ver- 
dict is found for 
the Plaintiff, 
subject to an 
award; and be- 
fore award made 
the Defendant 
dies, a subse* 
quent award of 
a verdict for the 
Defendant, and 
judgement 
thereon, cannot 
be supported. 

So, if a juror 
be withdrawn, 
and the cause 
referred, an 
award made 
after the De- 
fendant’s death 
is clearly bad. 
By Gibbs, C. J. 

In entering 
into a rule of 
reference at 
nisi prius^ with a 
verdict for the 
Plaintiff, it is 
prudent to pro- 
vide by a spe- * 
ciai stipulation, 
that the refer- 
ence shall not 
be defeated by 
tlie death of one 
of the parties 
before award 
made. 

[ *572 ] 


Toussaint V. Hartop. 

was an action of trespass brought against the DefenJ- 
ant, who was messenger to the commissioners of bank- 
rupt, to try the validity of a commission which had issued 
against Hoggi the fixtures and stock in whose house the Plain- 
tiff had taken in execution, and whereof the Defendant, under 
the authority of the commission, had subsequently taken pos- 
session. The cause was tried at Guildhall^ at the sittings after 
Trinity term, on the 5th of July^ 1816, before Gihbs^ C. J., 
when a verdict was found for the Plaintiff, with 130Z. damages, 
subject to an award on the question whether there were any debt 
due to the petitioning creditor, competent to support the com- 
mission against Hogg^ so that the arbitrator should award before 
5th November^ with power of enlargement. The costs of the 
cause were to abide the event of the award, and the costs of the 
reference were to be in the discretion of the arbitrator. The 
Defendant died on the 25th of August^ and the arj>itrator, after 
enlarging the time to the first day of Hilary term, made his 
award on the 9th of December^ finding that at the date of the 
commission, there was a good petitioning creditor’s debt suffi- 
cient to support the commission ; and he awarded that a verdict 
should be entered for the Defendant, and that each party should 
bear his own costs of the award. The Defendant’s attorney 
thereupon obtained the postea, recording that on the day and 
year within mentioned, the jury* say that the Defendant is not 
guilty.” And in Hilary term he entered up judgement for the 
Defendant. 

Best, Serjt., in the same term, moved to set aside the award 
and the judgement entered thereon, upon the ground that the 
arbitrator’s authority was terminated by the Defendant’s death. 

Lens, Seijt., now showed cause : he insisted that there being 
a verdict in form taken, if it were modified by the award made 
under due authority lt«.was well ; if not, it must stand as it was 
given at the trial. The verdict so found was sufficient to pre- 
vent the suit from abating on the Defendant’s decease. It was 
held in Isee v. Lingard (a), and Borirowdale v. Kitchener (i), 
that the verdict, when (jualified by the award, is substituted, as 

(a) 1 East, 401. {Jb) 3 Bos. ^ Pull 244. 

the 
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the verdict pronounced by the jury, and is so far recorded as 
such, that the party may enter judgement thereon, without any . 
special application to the Court. The case of Potts v. fVard^a)^ 
he admitted, arose on a verdict. 

Hidlockj Serjt., amicus curicc^ mentioned a case of Berner v. 
Taylor (i), recently decided in the Court of King’s Bench, 
wherein it had been held, that under such circumstances the 
award and judgement were not vitiated by the death of one of 
the parties. 

Best^ in support of his rule, urged, that here the thing sought 
was not merely to alter the sum and I'educe the damages found, 
but to substitute an entirely different verdict. The reason for 
the authority of the case in this Court would prevail over the 
authority of Bower v. Taylor. It was only by the statute of 
17 Car. 2. c. 8., that after verdict, in the case of a death, the 
party can proceed to judgement. Usually there is nothing to be 
done after verdict, except to enter judgement ; but here the 
verdict settles nothing, and therefore the verdict and award 
could not stand, and the rule ought to be absolute. 

Gibbs, C. J. With these two cases operating on each other, 
it is fit we should pause before we decide. The question is on 
the meaning of the rule of reference ; for if it does nothing more 
than refer the cause, the award is null. Suppose that the parties 
withdraw a juror, and refer the cause to the arbitration 
then the case has no reference to a verdict ; and where the par- 
ties take a Verdict subject to an award, possibly it may be con- 
tended that the award failing, every thing shall stand as if there 
were no verdict. 

Burrough, J. Still, if the authority is at an end, the verdict 
stands for the damages in the declaration, and that is what 
neither of the parties ever intended. 

Cur. adv, mlt. 

Gibbs, C. J., now delivered the judgement of the Court. 
This was a question, whether upon a verdict taken at nisi prius^ 
subject to be reduced by the award of an arbitrator, the decease 
of the Defendant before award made, revoked the authority. We 
were pressed by the authority of a former case in the Court of 
King’s Bench, in which it was said to have been held, that such 
is not the efiect of the party’s death. My Brothers have consi- 
dered it, and are of opinion that the judgement of this Court in 

(a) 1 Marshy 366. (&) Bovser v. Taylor, Mich. T. 57 Geo. 3* in B. Rn post 574. n« 
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the (ormefv case of Pofts v. Wifrd i4 correct. This cleeisicn will 
.be of the less coosequenee^ because, in future practice, care will 
be that the rule of reference shall provide ibr d»lsi case; 
the rule, therefore, for setting aside the award must be 

Absolute. 


Bower v. Taylor and Another, 

Same v. Taylor. 

ONE of these causes was replevin, Topping, in Easier terra, 1816, ob- 
the other assumpsit ; in the first a ver- tained a rule nisi to set aside this 
diet was taken for the Defendant, in award, against which 
the other a verdict for the Plaintiff, in Mullock showed cause. When 
300/. subject, by an order of nisi prius either party dies between verdict and 
made at the Tork suramcr assizes, judgement, his death shall not be al- 
ls 15, to a reference, with power to leged for error, so as the judgement 
the arbitrator to direct whether the be entered within two years after the 
verdicts should be entered for the verdict («). And by the statute of 
Plaintiff or the Defendant, so that the W. 3. (5), if there be two or more 
award were made before the 4th day Plaintiffs or Defendants, and one or 
of Michaelmas term, or such other more of them die, if the cause of ac- 
dme whereto the arbitrator should en- tion survive to the surviving Plaintiff*, 
large it. After the evidence was part- or against the surviving Defendant, 
ly heard, but before it was ended, or the action shall not be thereby abated, 
award made, on the 24th October, but such death being suggested, such 
Taykr died. The Arbitrator, on sd action shall proceed at the suit of the 
November and 2l8t January respect- surviving Plaintiff oc Plaintiffs against 
ively, enlarged the time for making his the surviving Defendant or Defend- 
award, ultimately to the beginning of ants. The circumstance of the right 
Easter term ; and,on the 5th February, of the Plaintiffs to take out ^execution 
die arbitrator made his award, direct- without a previous application to the 
ing63/.i6j.renttobepaidbyJ3o<u;frto Court, shows decisively, that the 
Tayior, beyond the Plaintiffs demand . award is to be treated as the verdict 
in assumpsit, and a verdict for Tay- of the jury. If any thing more were 
/or in the replevin suit. The Plaintiff necessary to be done by the Court, 
attorney in January gave notice to the the question might be different. In 
Defendant’s attorney not to proceed Higginson v. Nesbitt (c), and Crimes 
in thereference,OA the ground that the v. Naisk {d), the Court gave leave, to 
evklence of the parties was material, enter up judgement in the first in- 
which could not now be had, and stance on a verdict reduced by an 
that there would be a defect of mutu- award. So it was held in Lee v. Lin* 
ality in the remedy by attachment, gard (o), when a verdict is taken pro 
and that the Court would be moved forma at the trial for a certain sum, 
to set aside the award. ' The Plain- subject to the award of an arbitrator, 
tiff entered up judgement in these ac- the sum afterwards awarded is to be 
rions as of Hilary term, with a sug- taken as if it had been originally 
gestion oiTaylor^s death. found by the jury, and the Plaintiff is 

(a) 17 Car. 2. c. 8. (c) 1 Bos. Pull. 97. (e) 1 East, 401. 

(i) 8 9 fV. 3. c. 7. (rA Jbid. 480. 

entitled 
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entitled to enter up judgement for the 
amount, without any application to 
the Court. Lord Kenyon^ C. J., there 
says, " A verdiqt is taken pro forma 
subject to the award of the arbitrator ; 
but after the arbitrator has ascertained 
the sum to be recovered, such finding 
is in the place of the verdict, and must 
be considered the same as if the jury 
had originally found so much to be 
due: and then all the same conse- 
quences ensue.*' And again, ‘‘The 
award was in the place of the verdict 
of the jury.” So in Borrowdale v. 
Kitchener (tf), Lord Alvanley thus ex- 
presses himself: “ By consent of the 
parties an arbitrator is at nist prius 
substituted in the place of the jury; 
and where an award is made, the ver- 
dict must of course be entered so as to 


correspond with that award.” And 
in Bonner v. Charlton (^), Le Blandj 
J., said, “ The true meaning ^f the 
rule of reference is, that the parties 
consent that the arbitrator shall mould 
the verdict which has been taken; 
and that the verdict so moulded by 
him, shall be talq^n to be the verdict 
which the juiy should have found.*' 
So, in Prentice v. Reed (r), Mansfield^ 
C. J., says, “ It is urged that this ie 
the finding of the jury, but that is 
mere form. It is in substance an 
agreement between the parties. The 
jury have in fact no concern with the 
matter. The amount is fixed by the 
counsel in the cause.” 

Topping endeavoured to support 
his application, but 

The Court discharged the rule. 


Bower, 

•V* 

Taylor 
and Another. 


(ti) 3 /?oi. Pull, 244. (A) b Bast, 139. 144. (c) Ante, I. 151, 


Rogers v. Stanton, 
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1816. June 14. 

nor did he exhibit the Defendant’s Butrfastran- 
will to Baddely, OtuloWi Serjt., in ger to the cause 
rriniiyterm, 1816, on behalf of 
the executor of Stanton^ without any to a reference 
process to revive the cause, moved in the 

this cause for a rule that service of 
the award dX Baddely^ s dwelling house, sworn, and if, 
should be good service in order to *^*‘^‘* a«'ard 
ground thereon an attachment, upon forejilHgemett, 
an affidavit of belief tliat Baddely one of the par- 
out of the way to avoid a personal de- cause 

mand of paymeit; and that rule being 
made absolute, he, on a subsequent rule of Cjurt is 
day, obtained a rule nisi for an attach- defunct as 
ment against Baddely tor a contempt but an attach- 
of the rule of this Court whereby tte ment shall go 
cause stooS referred, incurred by his f®** 

not having paid the money in pursu- nnce of the 
ance of the award. award. 

Copky, Serjt., now showed cause. 

He fim iniisted that, by the death of without sdre 

facias, or other 

process of revivor, an attachment for non-performance of an award made in his testator'^s cause in his 
lifetime in favour of the testator. 

Vot. VII. Q Q 


ROGERS sued out a writ against 
Stanton, and declared thereon, but no 
issue ever was joined therein. There 
w,ere ^accounts subsisting between Ro- 
gers and Baddely, between Stanton 
and Baddely, and tjetween Rogers and 
Stanton : neither Rogers nor Stanton 
sued Baddely, but Baddely became 
party to a judge’s order, entitled in 
this cause of Rogers v. Stanton, for re- 
ferring all matters in difference be- 
tween the three parties. There were 
no bonds of arbitration. The arbi- 
trator awarded, that Baddely should 
pay Stanton 220 /. and 74 /. costs. Be- 
fore any judgement was entered upon 
the award, Stanton died. Butt, the 
executor of Stanton, came to Baddely 
atten4ed by the attorney in this cause, 
and applied for payment without suc- 
cess. Butt had not obtaiiied probato. 


Stanton 
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Stanton the actiop was abated; the 
action being abated, every executory 
rule of the Court, for a thing to be 
done in future in the cause, was gone 
with it ; they purported to be, and in 
effect were, orders for regulating the 
,course of that suit; they had no other 
power ; and when that suit no longer 
existed, it could j^e no longer regulat- 
ed. All proceedings in that cause 
then dropped to the ground. The 
Court owed its whole jurisdiction in 
this matter to the existence of this 
cause ; for an order of the Court made 
upon individuals, who were not suitors, 
would be wholly inoperative; the 
breacli of an agreement made in this 
court, but not made in a cause, would 
not be a contempt of the Court. No- 
thing was better settled than the 
maxim, that consentcannot give juris- 
diction. Secondly, he urged that 
Baddel^y even if he were so far bound 
by the award that an action could be 
maintained thereon against him, which 
he admitted would be the effect of the 
submission, considered as a contract 
between the parties, yet he was guilty 
of no contempt. It did not lie within 
the knowledge of Baddely that Butt 
was the Def endant’s executor ; he had 
obtained no probate. The person 
who had been attorney for Stanton^ 
and who joined in the application for 
payment, had ceased to be attorney 
in the cause; for when the cause 
abated, his warrant was at an end; 
and he therefore was not authorized 
to demand the money. The Court in 
this instance derived no jurisdiction 
from the statute of 9 & 10 3. c. 15.; 

for this was not a submission pursuant 
to that statute. Moreover, there was 


neither verdict nor interlocutory judge- 
ment ip this case, consequently the 
Defendant was not aided either by the 
statute of 17 Car. 2. c. 8. or by the 
statute of *8 & 9 W. 3. r. 11. s. 6. 
Butt could not substitute the arbitra- 
tor’s award either for a verdict, or for 
an interlocutory judgement, so as to 
bring the case within either of those 
statutes. Further, if Butt could in 
any manner avail himself of the for- 
mer proceedings in this cause, at least 
he must, before he could come into 
this Court as a party to the suit, pro- 
ceed by scire facias^ which he had 
not done. Even if a judgement had 
been entered on the award before the 
Defendant’s death, his executor mus^ 
have revived it by scire facias^ before 
he could reap the fruit of that judge- 
ment. A fortiorii where the suit had 
abated before judgement, some pro- 
cess to revive it was necessary. 

Onslofivy in support of his rule, urg- 
ed, that the award being made before 
the death of the painty, upon his de- 
cease all his rights vested in the exe- 
cutor. If the executor had not sufli- 
ciently shown his authority, yet the 
attorney in the cause was authorized 
by his warrant to demand payment. 
Further, it was sworn that when the 
executor applied for payment, Baddely 
promised to pay him. 

Gibbs, C. J. I do not see any rea- 
son why the executor should not have 
this remedy. The award is, that Mr. 
Baddely shall pay to the Defendant, 
his executors or administrators, the 
awarded sum. He has undertaken 
that he will perform the award. 

Rule absolute, * 




Harmar 
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Harmar and Another, Assignees of Edward Davis v. Gilbert 

Davis. 

^^HIS was an action brought by the assignees of Edward Da- 
a bankrupt, against his brother the Defendant, for goods 
sold and delivered, and money lent, and on the other usual mo- 
ney counts. The PlaintilFs delivered a bill of particulars, in 
which they confined themselves to the sum of ^24/. 15s., being 
one moiety of the money which the Defendant had received * for 
the bankrupt’s use, from the keeper of a lottery office, as the pro- 
ceeds of one eighth part of a lottery ticket, which had been pur- 
chased jointly by the bankrupt and a person named Ridlcr ; and 
annexed to the particular a declaration that the Plaintiffs did 
not know or believe that the bankrupt was indebted to the De- 
fendant in any sum of money whatever,, or that he had any | 
counter-demand against the bankrupt, or against the Plaintiffs ' 
as his assignees, and therefore they could not give any creditor 
accoui^J.” The Defendant gave notice of disputing the commis- 
sion of bankrupt, which had been obtained on his own petition, 
supported by an affidavit that the bankrupt was indebted to liim j 
in 503/. 25. ^d. Upon the trial of the cause at the Gloucester < 
spring assizes, 181 7? before Per/r, J., the Plaintiffs proved a pay- , 
ment of 224Z. 15s. to have been made by the bankrupt to the ’ 
Defendant, in contemplation of bankruptcy. The Defendant 
proved that the sum which he had received for the lottery ticket, 
lie had instantly paid over to his brother; so that that demand 
did not subsist, and inasmuch as the sum established by the 
Plaintiffs to be due from himself to them, would, if set offi and 
deducted from the debt of 303/. 25. 2c/., on which the commission 
issued, reduce the debt due from the bankrupt to himself, to 78/. 
7s. 2^. a sum insufficient to support the commission, the De- 
fendant contended that the Plaintiffs had destroyed their own 
case, and had shown that the commission was invalid, and that 
they had no title on which they-could retover : the Defendant 
also contended, that the declaration of the Plaintiffs, annexed to 
their particular, that no debt or counter demand was due from 
the bankrupt to the Defendant, was a denial of the petitioning 
creditor’s debt, and a repudiation of the i 

point Blossety Serjt., on the discussion before the Court above, 

Q Q 2 abandoned. 


June n. 
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ajbandoned. The PlaintilFs, on the other hand, contended, that 
the Defendant was estopped by his own affidavit of debt, from 
now denying the amount thereof to be 503/. 2s. 2d. The jury 
found a verdict for the Plaintiffs for 2241. Qs. 6d» subject to the 
opinion of the Court. 

Blossety in Easter term had obtained a rule nisi to set aside 
this verdict and enter a nonsuit. 

Lens^ Serjt.,' in this term showed cause, urging that it did not 
lie in the mouth of the petitioning creditor to contest the amount 
of the very debt on which he himself had petitioned ; it was, 
with relation to him, a good petitioning creditor's debt by estop- 
pel, and he could not impugn that, which, under the direction 
of the bankrupt acts, he had sworn to, however the commission 
might be void as to others. He could not make any use of that 
fact in this action, nor defeat the claim of the assignees by 
withdrawing liimself from the character of petitioning creditor. 

Blosset, in support of his rule, urged, that when the Plaintiffs 
by their action cut down the debts due to the Defendant as pe- 
titioning creditor, the commission cannot be then supported. 
The Plaintiffs destroy their own right to recover. If a party 
who sets up an estoppel, afterwards gives evidence which is con- 
trary to the estoppel, the jury are not bound to find according 
to the estoppel. The fair meaning of the affidavits is, that when 
the accounts are balanced, the bankrupt is indebted to the De- 
fendant in a balance of 100/. and upwards. If so, this sum of 
2241. 9s. 6d. must necessarily have been taken into that account: 
it is no wdierc stated in the depositions, that this sum was not 
considered in tVie account between the parties. The jury under 
this act of Geo. 2. ought to ascertain the balance, and then 
they cannot find more than 79/- to have been due to the Defend- 
ant, and therefore the Plaintiffs strike away the commission from 
under themselves. ^ 

T/ie Cmirt were of opinion that the amount of the petitioning 
creditor’s debt could not be disputed in an action brought 
against the petitioning creditor, by the assignees deriving title 
under the commission which the Defendant himself had sued 
out. It was not competent to the petitioning creditor to contro- 
vert this affidavit of debt, which he had made under the direc- 
tions of the statute. 

Rule discharged. 

This event of tfle cause precluded a question that hi|d been 
raised respecting the costs of contesting the bankruptcy. 

Powell 
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Powell t\ Graham, Executor of Graham. 

rpHE Plaintiff* declared in her first count on an indebitatus 
assumpsit for wages or salary due to her from the testator, 
for her service as his servant; and %veiTed a promise by the tes- 
tator to pay, but showed no breach. The four v/oxt counts were 
the usual money counts, alleging that the testator was indebted, 
and that the testator promised to pay, and showed a breach in 
the nonpayment either by the testator in his lifetime, or by the 
Defendant, executor as aforesaid^ since his decease, not averring 
assets. The Plaintiff’ further declared, that in the testator’s life- 
time, in consideration that the Plaintiff*, at the testator’s request, 
would enter (as she stated it in the sixth count), and (as she 
averred in the seventh count) had entered, into his service, as a 
nurse and housekeeper, and would continue to serve him as 
such, until his death, at certain wages, to wit 20/. per annum; 
the testator undertook, that his executors should after his decease 
pay, as such his executors, to the Plaintiff* a certain sum, to wit, 
20/., and she averred her service and continuance therein to his 
death, and notice after his death to the Defendant as executor, 
and that by reason of the premises, the Defendant became liable 
as executor to pay the Plaintiff* that sum, and in consideration 
thereof promised to pay whenever he the Defendant, executor 
as aforesaid, should be requested. In the eighth count, the Plain- 
tiff* averred that in the testator’s life-time, in consideration that 
she was in his service, and would be therein at the time of his 
decease, the testator promised her, that his executor should in 
a reasonable time after the testator’s decease, pay, as such his 
executor, a certain sum besides her wages, and she averred that 
jshe was in the testator’s service at his death, and notice after his 
death to the Defendant, whereby, and by a reasonable time being 
elapsed, the Defendant became liable, as executor, to pay, not 
averring any promise of the executor made in consideration of 
that liability. In the ninth count, she stated that the Defendant, 
as executor as aforesaid, after the testator’s death accounted 
with the Plaintiff* of monies from the Defendant as executor to 
the Plaintiff* due, and was found indebted, and the Defendant as 
executor, in consideration thereof, promised to pay the last-men- 
tioned moii^, and avers that the Defendant, executor as qfbre^ 
said, hath not paid, although the Defendant us exec^Uor, was t'e- 

quested 
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quested. The Defendant demurred, and assigned for causes, 
that the several counts and the causes of action therein mention- 
ed were misjoined, inasmuch as the last count stated a contract 
and cause of action not arising till after the testator’s death, al- 
though the several other counts were on, contracts with the tes- 
tator. The Plaintiff joined in demurrer. 

This case was twice spoken to in Easter term, by Vaughan^ 
Serjt., in suppoVt of the demurrer, who on both occasions was 
requested to postpone the conclusion of his argument that the 
Defendant’s counsel might more fully consider how the 7th, 8th, 
9th, and 10th counts were affected by the doctrine held in Rann 
V. Hughes {a), 

Vaughan^ in support of the demurrer, contended ; first, that 
the joinder of the 8th count with the preceding counts was a 
misjoinder of action, because, as he assumed, upon the Bth count 
the executor would be chargeable de bonis jpropriis and not de 
bonis testatoris. For this proposition he cited Rose v. Bowler (5), 
which he supposed to overrule Secar v. Atkinson (c), and he 
distinguished this case from Powley v. Newton {d) by the diffe- 
rence which exists between a Plaintiff executor and a Defendant 
executor, the effect of which distinction was recognized by the 
Court in the case of Ord v. Fenwick {e^; Elwes v. Mocattoe {J\ 
which was cited in Secar v. Atkinson^ was in like manner the case 
of a Plaintiff executor. Ellis v. Bowen {g) would be cited by the 
Plaintiff, but it was precisely similar to Secar v. Atkinson. Se- 
condly, the 8th count, considered by itself, was defective. Brig^ 
deny. Parkes (//) also shows that there is a misjoinder here. It 
was necessary here, at least, to aver that the Defendant had assets, 
and that the Defendant, in consideration of having assets, pro- 
mised to pay, as was done in Lee v. Muggridge (i), without which 
averments, that action could not have been supported {k). In 
the actions for legacies which the Courts for some lime enter- 
tained, there was uniformly an averment of assets, as in Hawkes 
V. Saunders (/), and in Atkins v. Hill [m). In Rann v. Hughes 
there is an averment that the Defendant, being liable, promised. 
In Decks v. Strutt^ the, last case decided upon the question of 
suing for legacies in the common law Courts, there was an aver- 
ment of assets, and of the Defendant’s consequent liability, and 

(a) 7. Term Rep, 550. n, 7 Bro. Pari, Cas, 550, > 

(5) 1 H. Bl, 108. (/) Ctt. in 1 H. Bl. 102. and in Jenkins v. Flume, 1 Salk, 208. 

(c) 1 II. Bl. 102. {g) Forrest, 98 or 198. (k) J Salk. 208. 

(rf) Ante, Vf. 453. (A) 2 Bos. ^ Pull. 424. (/) Cowp. 289. • 

(tf) 4 Bast, 104. ■ (i) Ante, V. 36. (/») Cowp. 284. 


a pi'omise 
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a promise to pay. At least it must be necessary to aver either 
the possession of assets, or an express promise of the testator if 
not both. He referred to the authorities collected in the first 
part of a note in Coryton v. JLiihehye {a\ not adverting to the 
correction, which subsequent decisions had impelled the learned 
editor to subjoin in the latter part of the same note. 

Best^ Serjt., contra^ contended that tliere was no misjoinder, 
because the Defendant, upon his account stated •of monies due 
from liiin as executor, was liable de bonis testatoris^ and not de 
bonis propriis : for this proposition Ellis v. Bomn^ and Secar v. 
Atkinson^ were directly in point. And he cited Judin v. Samuel 
(5), and Po^wdick v. Lyo7i (c), as establishing, that if either count 
in the declaration were good, there being no misjoinder, the 
Plaintiff* was entitled to judgement on that count. The cases of 
actions for legacies were long since exploded, but while they 
were recognized, there was a reason for an averment of assets in 
these cases, which does not exist*here, namely, that until all the 
debts are paid, the executor is not warranted in paying legacies ; 
and the averment there, consequently, was not an averment of 
assets generally, but of assets beyond what sufficed to pay all the 
debts. The same distinction made an express promise in those 
cases necessary. But it has never been necessary for a creditor 
of the deceased to aver assets ; for the Plaintiff* cannot know 
whether the executor has assets or not, the want of assets is to 
be set up by the executor as matter of defence. The 8 th count 
is good, for it shows a good cause of action ; viz. a good consi- 
deration moving to the testator, and a promise made by him 
thereon, and an averment that the executor, in consideration 
thereof, became liable : Lee v. Muggeridge is irrelevant. Brig-- 
den V. Parkes was decided upon the ground that the Defendant 
is not stated to have accounted as executon'^^ though he is 
styled by the addition executor as aforesaid.” Bann v. Hughes 
is not applicable to this case. 

Gibbs, C. J. We are all of opinion that there is no misjoin- 
der ; but on the first point my brother Burrough differs from the 
rest of the Court. This action is brought by the Plain tiff* against 
the representative of the deceased, upon a promise by the de- 
ceased that his representative shall pay so ihuch money to the 
Plaintiff: if the representative does not pay that money, it is no 
breach of any promise of the representative : but it is a breach 

H . , . 

(a) 2 fVms» Saund. 117. e, written before the decision in Ord v. Fenmck, and others 

of that class. (^) 1 New Rep, 43. (f) Eastf 565, 

of 
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of tl^e promise of the deceased* If the deceased has left assets^ 
the representative is bound to Apply them in satisfactidn of the 
testator’s engagements. If the representative will not pay, wliat 
is the remedy ? How can the person to whom the promise is 
made, possibly recover the money, but by bringing an action 
against the executor, and therein treating this as a debt complete- 
ly due to her on the promise of the testator, and stating that the 
executor is boftind to pay her out of the assets ? What is the 
consequence? If the Defendant has no assets, he may plead it, 
and the Plaintiff can have judgement de bonis quando* If she 
cannot have this action, she is completely without remedy, unless 
the executor chooses voluntarily to pay her. If the Defendant 
has no assets, 1 am of opinion that that fact ought to come, as 
matter of defence, from him, and therefore that the Plaintiff may 
recover on the 8th count. Supposing that count to be bad, the 
Plaintiff' is entitled to judgement on all the other .counts, for is 
there any misjoinder? In all of them the Defendant is charged 
either on the promise of the testator, or on a promise made by 
the Defendant as executor. A count on a promise made by 
the Defendant as executor has no force further to charge the 
Defendant, than a count on a promise of the testator. In several 
cases the Defendant has been charged as promising as executor, 
and yet he has been held liable de bonis propriis ; but that is, 
because, in those cases, the nature of the debt has been such as 
necessarily made the Defendant liable de bonis Propriis. For 
example, where there has been a count against him for money 
had and received by him as executor, if he receives the money 
he must be personally liable* So, of money lent. So, of money 
due on an account stated. But this proposition must be con- 
fined to the case of an account stated of money received by him- 
self personally. If this distinction be attended to, it preserves all 
the cases from the charge of inconsistency. Every case, though 
apparently discrepant, may be reconciled in this mode; and 
therefore I am of opinion thaf there is no misjoinder here, and 
that neither of the counts, separately, is liable to the demurrer. 

Park, J. The rul^ has been well laid down by my Lord 
Chief Justice, and the question is, whether the same plea can be 
pleaded to all these counts, and the same judgement given on all. 
If money were lent to an executor himself, even though it were 
to be employed for purposes of the testator, yet the loan is made 
to the executor himself; and thus .are reconciled the judgements 
given in this Court by a very learned person in two cajes of 

fSecar 
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Sstar V. Atkinson^ and Hose v. Bowler* The justice of the case 1817. 
is with the PJaintiff, and I concur in the judgement given by my y 

Lord Chief Justice. •u* 

Burrough, J. a promise made by a testator that his execu- Graham 


tor shall pay, is not, primd facie^ binding on the executor : in 
order to make it binding on him at all, it is necessary to go fur- 
ther, and to show that he has the means of paying. This was 
so held in a case of Williamson Losh^ in 1774, •in the Court 
of King’s Bench ; and the case of Perrot v. Austin (a) was there 
cited, wherein the Court say, ‘‘if one covenant that his execu- 
tors shall pay lOZ., debt lies not against his executor.” William-^ 
sofi V. Losh was an action on a note in writing given by the tes- 
tator, promising that his executor should pay his niece lOOZ. ; 
and the impression made on the bar was, that but for the ex- [ 587 ] 
press averment of assets, the executor would not have been lia- 
ble. I have above said, that no action lay against the executor, 
on the promise of the testator; and how should it? for it is 
only in consequence of the assets coming to hand, that the exe- 
cutor is liable to disburse. This was so thought by the pleader 
who drew the declaration in Lee v. Miiggeridge : he has made 
an averment of assets, framed according to the declaration in 
Williamson v. Losh, It is said that the Plaintiff is aided by the 
averment, that the Defendant, as executor, became liable to pay: 
that is ah averment of a mere consequence of law, and does not 
assist him. If this cause were tried, it would be incumbent on 
the Plaintiff to show that the Defendant had assets, or he could 
not recover ; for here the debt was not complete in the testator’s 
time : in the other cases the debt is complete before the action is 
brought, I therefore differ from the rest of the Court in thinking 
this count is bad, but the judgement upon the other counts must 
be for the Plaintiff (6). 

(a) Cro, EL 232. (b) Dallas, J,, was absent ibis day in consequence of indisposition. 


Donne v, Marsh.« 

"pROCESS was served on the Defendant, returnable on the 

morrow of the Ascension^ in Easter term, being the 16th of tained time to 

plead, and fail- 
ed to pl^ad within the time given, no subsequent rule to plead is necessary, previous to the PlaintiiT’s 
signing judgement for want of a plea. . 

And that, although the time to plead expires in the preceding term, and the PlainUif do not sign 
judgen^UBt till the.siibeequeiit term. 
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1817. On the same or the next day, a declaration was filed t/i? 

' he7ieesse, and a rule to plead *was given in that term. On the 

/ 29th of May^ the Plaintiff consented to an order for time to\ 
Maksh. plead till Saturday y 31st May^ at 12. An appearance was filed 
[ *588 ] by the Plaintiff on the 2d of Juney being the essoign day of 
Trmity term, and on the same day the Plaintiff signed inter- 
colutory judgement for want of a plea, without giving any rule 
to plead as 6f Trinity term. Felly Serjt., on a former day in 
this term, had moved to set aside this judgement with costs, for 
irregularity, which he contended consisted in the want of a rule 
to plead, for which position he relied on Taylor v. Slocomb (a), 
and Impey's Practice (5), and he endeavoured to distinguish this 
case from To*wers v. Powell (c), because there a rule to plead 
had at one period been given. 

Besty Serjt., showed cause instanter : he cited Starkie v. 
Wilkes (c)y cited and recognized in Towers v. Powelly as deciding, 
that wdiere the Defendant has obtained time to plead, it is un- 
necessary to serve him before signing judgement wdth a rule to 
plead; and Decker v. Shedden (d)y wherein the Court recog- 
nized this practice, though they held that it did not extend to 
the case where a mere summons for time to plead was taken out, 
without any order being made thereon. 

Cur, adv. mlt. 

The Court on this day recognised the propriety of the deci- 
sion in Towers v. Fowclly and held that no rule to plead was 
necessary under the circumstances t but they relieved the De- 
fendant on an affidavit of merits, and payment of costs. 

{a) Barnes, 243. (r) I JJ. Bl. 87. & 1 Cromp pr, Uio. 

{b) Imp, Pr, liile, Rule to plead, p, 218 & 278. (rf) 3 Bos. Pull. 180. 


* Stapleton v, Macbar (a). 

fT^HE Plaintiff had obtained a judgement for 52/. 10a\ in an 
action on a bill of exchange, which was affirmed in error, 
whereon a writ of cajpias ad satisfaciendum issued, returnable in 
thesignature of eight days of St, Hilary y and it was returned non est mventus. 

certificate by A he Plaintifi afterwards sued out a scire faciasy and an alias 
his creditors 

and the ‘commissioners, and the time of the allowance of the certificate by the Lord Chancellor. 

Semhle, that a bankrupt’s certificate has no relation back to any earlier period than the Lord Chan- 
cellor’s allowance thereof. 

(a) Dallas, J,, was absent this day in consequence of indisposition.^ 

scire 
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» scirr facias^ returnable on the Morrow of the Ascension, the I6tli 
of May. A commission of bankrupt had issued against the De- 
fendant on the ISth of January^ and his certificate was signed 
by his creditors and the commissioners on the 31st of March^ 
and was allowed by the Lord Chancellor on the 3d of June : the 
rule on the scire facias expired on the 20th of May. Best^ 
Serjt., had obtained a rule nisi to enter an exoneretur on the 
bail-piece, upon the ground that the bail were discharged by the 
bankruptcy and certificate. Against which 

Vaughan^ Serjt., now showed cause, contending that the cer- 
tificate must take effect, not from the date of the allowance by 
the creditors and commissioners, but from the date of the allow- 
ance by the Lord Chancellor^ until which last, it was, to many 
intents, an imperfect instrument. 

Best^ in support of his rule. It is not the certificate that dis- 
charges the bankrupt from his liability, but the conformity to 
the bankrupt laws, of which the certificate is only evidence, and 
when the bankrupt has obtained that evidence, he may come to 
the Court and take advantage of his conformity. The creditors 
and commissioners signed the certificate before the scire facias 
was returnable. But even if this were not so, the certificate 
relates back, when signed. In Bromley v. Goodbehere {a) Lord 
Hardwicke^ Chancellor, says, Tlie operative force of the certifi- 
cate arises from the consent of the creditors : the reason of the 
allowance by the Chancellor, is to prevent surprise, and is but a 
condition subsequent, if you make it a condition ; and when the 
certificate is confirmed, it has its effect from the beginning.” 
Lawrence, J., expresses the same opinion in Harris v. James (5). 
He says, it is the conforming to the statutes which gives the 
discharge, of which the certificate is only the evidence.” The 
question therefore is, whether the Court are to look to the cer- 
tificate at the moment of its allowance, or at the period to which 
it relates. He referred to the language of the act. The autho-*' 
rity of Lord is more than equal to the authority of 
the loose case of Walker v. Gibbett (c). 

Gibbs, C. J. This is not a question upon any property of 
the bankrupt’s, but on the propriety of granting relief from a 
proceeding against the bail : it is neither a question respecting 
the person of the bankrupt, nor respecting the effects of the 
bankrupt, but a question whether the bail, who by the letter of 

* 1 Aik. 77. (A) 9 East, 86. (c) 2 Wm. i?/. 811. 

their 
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their contract are liable, shall be discharged. In the case of^ 
Walker V, Gibbet^ the action was brought in 1765, the certificate 
signed in 1766, the debt proved in 1767, the certificate allowed 
early in 1768, and the judgement on *the scire yicm against the 
bail was dated the 4th of June, 1768. The bail brought error, 
and the Court held that the allowance of the certificate has no 
relation back ; and that until it was allowed by the Chancellor, 
it was nothing. It is matter of indulgence whether the bail shall 
be relieved or not ; and the only ground on which the Court 
relieve the bail, is, that at the time when you proceed against 
the bail, the principal is discharged; but here, at the time that' 
the Plaintiff* obtained judgement against the bail, nothing hin- 
dered the Plaintiff* from pursuing the principal. If what my 
Brother Best has last stated were confirmed on an accurate in- 
vestigation of the case, that we were running in opposition to a 
determination of Lord Hardwicke, I should much hesitate, be- 
fore I came to this decision, but Lord Hardwicke was looking at 
another operation of the law. The question here is, of relieving 
the bail. The rule is, that bail, fixed by a regular judgement, 
shall not be relieved, unless the bankrupt was, at the time when 
they were fixed, in such a situation that he could not be sued. 
Their relief, up to the time when the scire facias is returnable, 
is matter of right : their relief for eight days afterwards is matter 
of indulgence ; but there is no instance where relief has been 
given on the ground that before the bail were fixed, the bank- 
rupt had conformed. As no such case has been found, I am 
clear the bail are not entitled to relief. 

Park, J. I am clearly of opinion on this point, and why the 
decision to which those eminent persons Gold and Blackstone^ Js., 
came in 1773, should be called a loose decision, I cannot con- 
ceive, only because Lord Hardwicke^ upon a different point of 
the bankrupt law, was of a different opinion. 

Burrough, J! 1 have looked into the law of this case, and am 
fully«of opinion the bail are not entitled to relief. There is the 
bankrupt’s oath to be taken, which is a very material part, and 
the Chancellor’s allowance operates upon die whole. It is there- 
fore a plain consequence from the statute 5 Geo. 3. c. 30., which 
requires that oath, that the bail are not entitled to this relief. 

Rule disdharged without costs. 


Farsuhar 
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rpHIS was an action brought on the non-performance of a Where the pur- 
contract against the Defendant, who had exposed to sale by aucifon^of^a re- 
auction a reversionary interest in certain bank stock, which the versiouary in- 
Plaintiff had contracted to purchase, upon the terms (amongst stock/upoT 
others), that he should pay down a deposit of 20 per cent., and 
sign an agreement for payment of the remainder on having a duce a title, 
good title. The Plaintiff had been declared the highest bidder, back*^thrd^e^- 
and had paid a deposit of 248/. into the hands of the auctioneers, sit in an action 
Messrs. Hoggart and Phillips ; whom after four years, the title aSoneerthdd 
not being satisfactorily deduced, he sued for principal and in- 
terest, and recovered the principal only. He now averred in recover interest 
his declaration against the Defendant, as a special damage, the b," al^aSr^*^ 
payment of 24 L deposit, and that by reason of a good title agamst Uie ^ 
not having been made, he had lost the interest and benefit of completing his 
the deposit for four years and thirty-two days, and had paid 10/. an”avermen*ifof 
for investigating the title,* and 20/. for the costs of suing the auc- special damage 
tioneers. The Defendant suffered judgement by default, and I”ff>s^i(!8ing""by 
upon the execution of a writ of inquiry in Londony the second- reason of the 

1 1 1 /» 1 1 T^i • •/¥• 1 1 • non-pt*rform- 

ary held, first, that the Plaintiii could not recover interest on ance, the inter- 

248/. the extent of his deposit alleged being only 240/. ; but, of}it"money 

secondly, it being proved that the Plaintiff had declared for this 

same interest in his action against the auctioneers, the secondary 

held, that though he had not therein recovered it, yet as he had 

in that cause declared for it, he could not now recover it in this 

action, and the jury did not give the interest. 

Felly Serjt., on a former day had obtained a rule nisi to set 
aside this inquisition, and execute a new writ of inquiry ; against 
which 

Blossety Seijt., now showed cause. Althou*gh judgement by 
default admits the cause of action («), yet all special damage laid, 
being mere matter of aggravation, must be expressly proved* 

The Plaintiff is not entitled to this interest as a special damage 
for this money being detained by the auctioneer, first, on prin- 
ciple, secondly, on two cases; first, the auctioneer is a mere 
stakeholder, he hedds the deposit neither fi>r the one party nor 
the other; but he holds it until it appears whether a good tide 

(a)' East India Company v. (Hover, 1 Str, 61^. De Gaillon v. VAigle, 1 Bos, 8( 

Pull. 368. ' 

be 



593 

1817 . 

Farquhar 

*v. 

Parley. 

[ 594 ] 


C 595 ] 


CASES IN TRINITY TERM 

be made out or not. The auctioneer has the use of the money. 
The vendor has no use of the money. Burroiigh v. Skinner {b% 
Edwards v. Hodding (c). If an action will not lie against the 
vendor for the principal, unless the auctioneer has paid it over 
to him, it cannot lie against him for the interest. The Plaintiif 
has made his election to sue the auctioneer for this very interest, 
and has thereby declared that he looked to the auctioneer as 
a depositary'for his use ; after this he cannot sue the principal 
for it. 

Pell maintained his application on the ground that, in an ac- 
tion on a contract which w^as broken by the Defendant, it was 
open to the Plaintiff to show the different sorts of damage which 
he had sustained by reason of the non-performance of the con- 
tract. For the Defendant it had been argued, that if the Plain- 
tiff’ were entitled to interest at all, he must be entitled to recover 
it against the auctioneer, because he bad had the money. But 
the auctioneer with more reason had urged, that if the Plaintiff’ 
was entitled to interest at all, it must be to recover it from the 
principal. 

Gibbs, C. J. This is an action against ^he vendor of an es- 
tate, who acted through an auctioneer; and the single question 
is, whetlier the Plaintiff, on this declaration, be entitled to re- 
cover what be has lost of interest on his deposit, in the shape of 
damages. It is certainly laid down in many modern cases, that 
if money be lent or money received, without a precise time sti- 
pulated for the repayment, interest cannot be recovered, unless 
there subsist a specific contract for it. Here the Plaintiff, know- 
ing that the money was paid to the auctioneer, to be held merely 
as a stake, subject to be instantly paid over on performance of 
the contract at any time, could not recover interest against him, 
unless under particular circumstances. If, indeed, it had ap- 
peared that the auctioneer had actually made interest of the 
money, it might* have been a question, whether that interest 
might not be recovered against the auctioneer. But here is a 
(Contract, that 20 per cent, shall be paid in part of the purchase 
money, as a deposit, find that the residue shall be paid on the 
purchaser having a good title. The Plaintifr sues, and alleges 
as a part of the damage, which he says he has sustained, that he 
has lost, from the time when the contract ought to have been 
coi^pleted, the use of the sum which he had deposited towards 

(fcj 5 Bum 2639. (c) /tnie, V. 815. and 1 Marshy 377. 

his 
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his performance of the contract. , Tliere was a case tried before 
Lord Ellenborough, C. J., hardly distinguishable from the pre-’ 
sent. De Bernales v. Wood (a). That was an action in which 
the Plaintiff recovered back a deposit from the auctioneer him- 
self; so it went even further 4han I should have thought it ne- 
cessary to carry the law in the present case. In many cases it has 
been held, that on the mere fact of one man having in his hands 
the money which belongs to another, interest is recoverable. I 
am aware that that was a case against the auctioneer, and that 
on the principles laid down, an auctioneer generally is not liable 
for interest, but he may by his conduct render himself liable. 

g» if, when the title ought to be made out, the auctioneer was 
called, on to pay over, and refused, he might be liable from that 
time. I only throw out this, that we may not appear to impugn 
a case in the Court of King’s Bench, of which the circumstances 
do not appear. I therefore think that in the present case, the 
Plaintiff’ is entitled upon this declaration to recover. 

Park, J. The law has been laid down that on a mere loan 
of money, or a mere money transaction, interest is not a neces- 
sary consequence, 'fhis has been so held in many cases, and 
very recently in Calton v. Bragg (i), which was tried before 
Lord Ellenhorough only two terms before this case, and that case 
was never afterwards moved in the court of King’s Bench. 

Buurough, J. This case leaves Calton v. Bragg {b) wholly 
untouched, and proceeds on the grounds mentioned in the first 
count, which, if I had read, I should not, even as counsel, have 
alluded to the case of Calton v. Bragg (c). 

Rule Absolute for a new writ of inquiry. 

(rt) 3 Cnmph. 258. (c) Dallas, J., was absent in consequence of indisposition. 

lb) 15 East, 223. 


Mootham V, How. 

jj^ESTf Serjt., moved to set aside an annuity of 72/. per ann, 
granted in 1806, on the ground that at the time of executing 
the deeds 350L was put On a table, and that when the grantor 
was about to take it up, Moore, who was the attorney for her 
only, said that she must pay him 50/. for his expenses, and he 
deducted that amount from the sum then lying there, and paid 
her only the residue : he cited ex jparte Maxwell (d) for an in- 
deed, this is not a ground on which the Court will set aside the annuity. 

(«) 2 East, 85. 
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Stance of relief in a transaction as stale as tliis^ and there too the 
panties were dead, here they were living. 

Per Curiam. The question depends wholly on the retainer: 
if this person had been the attorney of the grantee, to be sure 
be must have accounted : but where he is the attorney for the 
grantor it is different. The Defendant must mix Moore in in- 
terest with the grantee : if it is agreed that the grantor is to pay 
the expenses,, and she chooses to employ Moore as her attorney ; 
the grantee must not suffer for that. Under these circumstances, 
I think the Court ought not to grant the rule. The time of the 
statute of limitations, too, is passed, and that gives them o, quietus* 
The rest of the Court concurred in 

Refusing a Rule. 


Blenkinsop V. Clayton. 

TN this action, the Kaintiff declared for horses and goods sold 
and delivered, and for the keep of a horse sold to the De- 
fendant. Upon the trial of the cause, at the York Spring 
Assizes, 1817, before Wood^ B., the Plaintiff proved that he 
had sent his servant with a horse to a fair to sell it, and that the 
Defendant, seeing the horse, followed it into a stable, offered 
4-5/. for it, and said he should in half an hour have a stall in his 
stable vacant to receive it. The plaintiff's servant agreed to ac- 
cept the sum named, and taking a shilling in his hand, drew 
the edge of it across the palm of the Defendant's hand, and 
replaced the shilling in his own pocket, which the witnesses 
called striking off the bargain. The Defendant afterwards 
brought a chapman to the stable, and stating to him that he had 
bought the horse, offered to sell it to him at a profit of o/. wdiich 
the other, discovering a supposed unsoundness, declined; in 
consequence of which discovery, the Defendant returned to the 
Plaintiff's stable, and declined his purchase. The Plaintiff con- 
tended, l$t, that tfae^ act of striking off the bargain, as above 
described, bound the contract so as to satisfy die statute of 
frauds; i^dly, that the Defendant's declaration that he had 
bought the horse, and his atten^t to re-sell it, was evidence 
that the sale and delivery were complete, and entitled the Plain- , 
tiff to recover. Wood, B. reserved the pointsf, subject whereto 
the jury found a verdiettbr the Plaintiff. 


Hullock 
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HvUoekf Seqt.« in Easter tenot had obtuned a rule nisi to 
set aside this verdict and enter a nonsuit, against which 

*Coplejf, Seijt, now shewed cause. He contended, first, that 
the act called the striking off the bargain, which was a term 
well understood in the North of England, was such a part pay- 
ment as complied with the statute of frauds. It was not invidi- 
dated by the money being instantly returned to the seller with 
the consent of the buyer. [But (he whole Court denied that 
there was ever any payment or transfer of the shilling, even for 
a moment] Next, if a purchaser treats the property as his 
own, that proves a sufficient delivery, as was held by Lo^ 
Kemfon, C. J., in the case of the sale of a stack of hay, Chaplin 
V. Bikers (a), wherein the Defendant had re-sold a part of it, 
though he afterwards refused to permit the second purchaser to 
take it. In Elmore v. Stone (5), there was no actual delivery. The 
Defendant cannot resort to the statute of fi-auds, after he has by 
his own act acknowledged the purchase. Searle v. Reeves (c). 

Hullock, in support of his rule, denied that there was in this 
case any part payment, or any constructive delivery. 

Gibbs, C. J., interposing, relieved him. The Court do not 
go all the way with the Defendant on all his points; but the 
Court is embarrassed by observing that it was not left to die 
juiy to find whether there was any delivery or not ; and on die 
first trial of the case of Chaplin v. Rogers the jury found there 
was an acceptance of the hay, and on the second trial they foiUid 
that it had been delivered ; and we are far from saying that we 
do not coincide with the learned baron who tried the cause in 
his direction, but we think it ought to be left to the juiy, to 
find whether this was or was not a delivety; therefor^ there 
must be a new trial. This is very different from the case of the 
hay stack, fiir there nothing more could be done to confo a pos- 
session. 

Daixas, j. The only question here i% whether something 
else remained to be done; upon that point I have an opinion, 
but it is unnecessary here to disclose i^ and I carefully abstain 
from stating what it is. 

The Court, altering the form of the rule, made it absolate 
fiir a new tiiaL 
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Where three of 
five joint con- 
tractors had 
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mises and cause* 
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Especially if 
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Emmet and Another, t?. John Butler, Thomas Butler, Bee- 
cuoFT, Norris, and Bradley. 

rf^HIS was an action for goods sold and delivered to the five 
Defendauts, to which the Defendants John Butler^ Thomas 
Butler^ and Beecroft^ pleaded, that after tlie stat. 49 G. S. [a\ to 
‘‘alter and amend the law relating to bankrupts,” and after the 
making of thc alleged promises, and after the alleged causes of 
action had accrued, they became bankrupts, and a commission 
issued, under which they were duly declared bankrupts ; that 
the plaintiffs proved under their commission, as a debt due from 
them the three Defendants, tlie same debt for which this action 
was brought, and thereby made their election to take the benefit 
of the commission. The Plaintiffs traversed their having proved 
under the ^commission. Norris and Bradley pleaded the general 
issue. At the trial of this cause before Wood^ B., at the Yorlc 
Lent assizes, 1817, it appeared that the Plaintiffs had in Febru- 
ary^ 1 809, received an order to erect certain engines for the CaU 
der Iron and Coal Company^ wherein the Defendants had been 
partners, and which order the Plaintiffs had executed, partly in 
June^ 1809, and partly in August and November^ 1810. The De- 
fendants, Norris and Bradley contended that they were not liable, 
for that their partuerslilp had been dissolved before the causes 
of action arose. To prove that all the Defendants jointly con- 
tracted, the Plaintiffs offered in evidence a deed of nine parts, 
dated 11th August^ 1810, whereby it was recited that Smyth had 
purchased in fee certain veins of coal and iron ore, and had 
wrought them in partnership with the Butlers audBeecwft ; and 
that Bradley and Norris had afterwards agreed to become, part- 
ners with thenij^each in ohe*eighth ; and that by deeds of 28d 
November^ 1805, S7nyth had conveyed in fee to a trustee for Brad-- 
ley and Norris^ two-eigliihs ; that 3". Butler and Craskaw had 
agreed to purchase the shares of Sinythy Bradley, and Nojris ; 
and the two Butlers, Beecrqft, and Crashakxihixd agreed th'eface- 
forth to be partners in proportions specified, and to execute a 
partnership deed ; and that the legal interest of the premises was 
in Smyth, Bradley, and Norris ; and the parties had agreed that it 
should be conveyed to Dickinson as a trustee ; and that inasmuch 

(«) C 121. 

as 
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ns no conveyance had been made to the Butlers and Beecrqft^ 
their shares also would pass by such conveyance. Then, in con- 
sideration of the premises, Smyths Bradley and Norris conveyed, 
and the Butlers^ Beecroft^ and Crashaw confirmed to Dickinson 
the premises in fee, to the use of the several intended partners 
in the stipulated proportions : they also conveyed to him all their 
stock and personal effects in trust for the new partners in the 
like proportions. For the two Defendants, Norris and Bradley, 
a deed was put in evidence, dated 28th April, 1809, between 
Bradley and Norris of the one part, and T. Butler and Cm- 
shanx) of the other part, whereby it was covenanted that Bradley 
and Non’is should suflicicntly convey to 2\ Butler and Crashaix 
all their interest in the iron works, and in the implements; and 
Butler and Crashaw agreed to pay 6000Z. by instalments, and 
proper conveyances vrere to be prepared and tendered to Bradley 
and Norris for execution, and a proper mortgage was to be made 
to them for securing the purchase money, before June then next, 
and an engagement to indemnify Bradley and Norris against 
the debts of the Calde7' Iron Company. The Plaintiffs, how- 
ever, proved that it was not till September or October, 1810, that 
Bradley and Norrh ceased to take an active concern in the bu- 
siness of the colliery. It appeared that Butler and Crashaw 
carried on trade with Beecroft from 1809 to 1812, in perfect sol- 
vency, and the Plaintiffs never applied to Norris and Bradley for 
the debt till 28th December, 1815. The Defendants proved that 
the deed of 28tli-4^n7, 1809, was communicated to the Plaintiffs 
and relied on their long acquiescence as a proof that they knew 
the partnership was. dissolved. The proceedings under the com- 
mission of bankrupt were produced, under which the Plaintiffs 
proved a debt of 1200^. under the title of Messrs. Smyth, Brad^ 
ley and Norris, debtom to Emmet, and the Plaintiffs admitted it 
was this debt. This the learned Baron thought proved the issue 
of the Defendants the Butlers and Beecroft, &nd this special plea 
must be found for tho^ three Defendants. Hullock, Serjt, then 
prayed, on behalf of the Defendants Norris and Bradley, that a 
verdict for the defendants, Butlen's and Beecroft, might be record- 
ed, and that they might give evidence for the other Defendants 
to prove that the partnership was dissolved before the causes of 
action arose. that themselves alone had contracted. Second- 
ly, he urgeu Liiatif not, still they were admissible witnesses, being 
disinterested in that cause as soon as it appeared that their plea 
under the statute was proved, ffbod, B., thought that the ac- 
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tlon being on a contract, he could not-perxnit a verdict for somcf 
as it would discharge the whole. He had never known that 
course to be pursued in an action on a contract, but only in 
trespass; and he refused to sever the cause, or admit the wit- 
nesses, and directed the jury, that a part of the work, a pump 
engine, appeared by the evidence to have been ordered in 
bruatyi 1809, before the supposed dissolution in Aprils 1809; 
and therefore ^Bradley and Norris would be so far liable, though 
they should have ceased to be partners before it was put up ; he 
expressed his opinion that the agreement of SSth Aprils 1809^ 
was not an actual dissolution, but an agreement for the future 
dissolution, and that as Bradley and Norris continued to act as 
partners till June^ 1810, after the residue of the work, a blast- 
engine, was put up, he thought them liable for both' engines. 
A verdict passed for the Plaintiffs against the Defendants, Nor- 
ris and Bradley. 

Hullockf Serjt., in Easter term, 1817, moved for a new trial, 
on the ground, first, that the three Defendants who pleaded 
their bankruptcy, ought to have had a verdict recorded in their 
faVour, and been admitted as witnesses ; secondly, that there 
had been a misdirection of the learned Baron in holding that 
the deed above stated was conclusive evidence that the partner- 
ship continued to exist at the date thereof [but the learned Ba- 
ron’s report disaffirmed this ground for the rule]. As to the 
first point, this plea goes not in discharge of the contract, but 
is a mere personal discharge of the party pleading it ; as under 
the statute of Anne^ if one of two pleads bankruptcy, the Plain- 
tiff may enter a nolle prosequi under that statute ; whereas in a 
matter at common law, a nolle prosequi against one of two joint 
contractors, would discharge the whole contract. Moravia v. 
Hunter (a). In Noke v. Ingham (6), and Raven v. Dunning (c), 
the only cases on the old acts of parliament relating to this sub- 
ject, it was held, ^hat the nolle prosequi as to one Defendant was 
not a discharge of the other. It was therefore quite competent 
for the Plaintiff on the present occasion to ent^r a nolle prose- 
qui against three Defendants, and in that case he would have 
been clearly at liberty to call the first as witnesses. In a cause 
tried before Le Blanc^ J., at Lancaster ^ Chapman v. Graves (d), 
the attempt was made to examine a Defendant as a witness for 
the Plaintiff : this is a case of examining the Defendant. As to 

(fl) 3 MaiUe SC'Selw. 244. n, (c) S Esp. 35., and Appendix to Piake on Evidence, Ixxxiv. 
(4) 1 frits, 89. (d) 2 Campb. 333. «. 
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the second pointi he urged» that inasmuch as the deed con- 
tained no covenant defining the time when the partnership should 
begioi or in what shares, or for. what debts the persons should 
respectively be liable ; it was evidently a mere vehicle of the le- 
gal estate, and the partnership must necessarily be regulated by 
some other agreement or instrument. 

The Court granted a rule nisL 

Besty Serjt., in this term showed cause. As to*the first point, 
where any evidence at all has been aduced against a Defendant, 
he cannot bp discharged (a). This rule is to be understood 
where there is no manner of evidence against the Defendant; 
for if there be, his guilt or innocence must await the event of 
the verdict. There is no determination of any judge, that 
where any evidence has been given, the Defendant may be dis- 
charged. Bxvoen v. Dunning and Chilton (2>), cannot be dis- 
tinguished from this case. The Judge, therefore, did right in 
rejecting these witnesses, after the Defendant’s counsel had 
opened his case, and had given much evidence by invoices for 
the purpose of identifying this debt. As to the other point, the 
witnesses of the Defendants themselves stated that they observed 
no difference in the conduct of these two partners up to May^ 
1810. Wood^ B., does not report that be ruled that this deed was 
conclusive evidence. The whole has been left to the jury. The 
contract for a dissolution on which the Defendant relies, is an 
executory contract. And no deed is executed between the agree- 
ment of ApriU 18099 and the deed of 11 th August^ 1810, up to 
which time all the partners acted as before. By the very recital 
of this deed, it appears that all were partners up to that very 
time, and intended then to dissolve and convey. 

Hullock^ in support of his rule, admitted that on the Judge’s 
report he was put out of Court, but as to the point that the part- 
nership deed had been held conclusive, be contended that there 
was no principle which prevented these witnesses being admissi- 
ble. These three Defendants did not plead the general issue, 
but only the plea given by the statute 49 G. 3. : they admitted 
the identity of the debt and the regularity of the proceedings in 
the bankruptcy : there was no evidence ^against them to go to a 
jury. The Judge’s first direction to the jury was, that there was 
no evidence against these three. The statute 49 G. 3. discharges 
the bankrupt from all costs : be was neither liable to contribu-^ 

(a) BulU K P. 285. if) 2 Esp, Peake^n Evidence, Appendix, hcxxiv. 
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tion, nor to the costs. It has never been held that a witness is 
to be rejected, merely because he is a party upon the record. 
These witnesses, having no possible interest, are competent. 
In Raven v. Dunnings there certainly was the general issue, and 
the plea of bankruptcy under the old statute ; but this plea arises 
from the act of the Plaintiff himself, who proves this debt under 
the commission : this is tantamount to the case of a nolle prose-- 
qui: if that bo entered, can it be contended that the Defendant 
would not be a witness ? In Moravia v. Hunter^ there was an 
entry of nolle prosequi against the bankrupt. A motion was 
made in arrest of judgement, that the Plaintiff had by the nolle 
jn'osequi confessed the non assimpsit^ but the Court held the con- 
trary. So in NoJee v. Ingham^ after a nolle prosequi ; and Deni^ 
son^ J., says, the case is the very same as if it had been trespass 
against several Defendants. In some cases, where a Defendant 
is still liable on the record, he may be examined by the Defendant, 
as in trover, when one of two suffers judgement by default. And 
the reason why it is otherwise in assumpsit, is, because he w^ould 
get rid of his liability to contribution, and so that is distin- 
guishable from trover and trespass, Ward v. Haydon {a). So 
held in trover by Lord Kenyan in Dormer v. Fortescue (^). “ If 

a material witness for the Defendant be also made a Defendant, 
the right way is for him to let judgement go by default.” Brow 
V. Brovon and Juhh (c) is the converse : one Defendant w^ould, 
if his evidence prevailed, relieve liimself from contribution. In 
Chapman v. Gt'cwes (d), indeed, Le Blanc, J., rejected the wit- 
ness ; but here, at the time when application was made to the 
Judge to enter a verdict for these Defendants, they were, in point 
of law and fact, entitled to a verdict on that plea, and werp 
therefore then competent witnesses, and ought not to have been 
excluded. 

Gibbs, C. J. This case was moved on two grounds^ jfirst, 
that the Judge had rejected evidence which ought to have been 
received ; secondly, that he had misdirected the jury, in stating 
the effect of a deed differently from what it really was. As to 
the first, these witnesses were offered to prove that the five De- 
fendants had never entered into a joint contract with the Plains 
tiff ; and these very witnesses by their plea admit that they did 
enter into that joint contract; for they plead, We are ab- 
solved from that contract.” They might have denied that conr 

(a) 2 £sj>. 552. (5) BuU. N. P. 98. (c) Ante, IV. 752. (rf) 2 Campb. 332. n. 

tract, 
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tract, and they certainly could not then have been witnesses, 
but th6y admit the joint contract. This is not a very pro- 
mising commencement. But further, I know no law which re- 
quires a judge to' stop in the middle of a cause, to consider sepa- 
rately tlie case of certain of the Defendants, that they may be 
made witnesses for the other Defendants. Under these circum- 
stances, I think the learned Judge did perfectly right. 

As to the next point, the Defendant’s counsel applied on the 
ground that the Judge had held that the deed wns conclusive 
evidence that the partnership continued up to the time of the' 
deed ; and that he gave in evidence the agreement of 28tli Aprils 
1809, to show that it was sooner dissolved. The Judge held, 
that agreement was not a dissolution in itself, but was a prepa- 
ratory step, and looked forward to a dissolution ; and taking all 
the facts together, the impression of the learned Baron wasj that 
there was no proof of any dissolution previous to the lOtli Au- 
gustf 1810; arid he left it to the jury whether there was any 
previous dissolution, and be strongly tlioiight there was none. 
I should have inclined, on the statement of the Defendant’s 
counsel himself, to think, that the partnership continued down 
to August^ 18 10. The deed of 8th Aprils 1809, was merely a pri- 
vate deed between the partners themselves ; and if it dissolved 
the partnership as between them, yet it would not affect stran- 
gers, as to orders previously given. Therefore I think on every 
ground, the jury were rightly directed. 

Dallas, J. The motion, so far as it is founded on the re- 
jection of these witnesses, is an applicatiqp of perfect novelty. 
That it is new, would not be conclusive, but on principle it can- 
not be supported. The principle is, that if no evidence is given 
against a Defendant, he may be acquitted and made a witness 
for the other Defendant; but if any evidence at all has been 
given, then the Judge and jury must exercise their judgement 
upon the proof: here, after a great deal of evidence, this appli- 
cation is made : there is no authority for splitting a case in this 
xnanner, and I think the witnesses are rightly rejected. 

Park, J. It is for the Defendant to find an exception to the 
general rule, and to show a case where, nn an action on a con- 
tract, the Judge has been called on to make a separate judge- 
ment in the middle of the cause. In a case tried before ILe Blanc^ 
J., at I^arkcastevy the case of a joint contract, one Defendant was 
allowed to b,e ,ex^ined in an action pn a joint contract, where 
a nolle prosequi had been actually entered, after a pica cf bank- 
ruptcy. 
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J817* ruptcy. But in Chapman v. GraveSf he rejected a Defendant 

— — who had suffered judgement by default, even in trespass, where 

his testimony went to inculpate the other Defendants*^ I there- 
Butler. fore, for one, do not feel warranted in establishing a new pre- 
cedent here. 

Burrough, J. As to the partnership,' there was much evi- 
dence that Bradley and Norris had actually intermeddled in the 
concern as partners at a later period than the work done ; for 
there is evidence of their over and over again being seen on the 
spot. As to the other Defendants appearing as witnesses, I 
have never known a Defendant acquitted in trespass, unless 
where at the close of the Plaintiff’s case the Defendant could 
[ 608 ] Gsk for a verdict ; but here evidence was given for the Defend- 
ant : further, here these persons have admitted on the record, 
that they were parties to the contract stated; and on this 
ground, if on no other, I am clearly of opinion, that these De- 
fendants could not be called as witnesses. 

Rule discharged. 
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^T^HIS was an action brought to recover the charges for busi- 
ness done by the Plaintiff as an attorney in conducting 
the sale of an annuity for the Defendant. The Defendant 
pleaded the statute of limitations. Upon the trial of the cause, 
at the Taunton Lent assizes, 1817, before Burroughs JT., the evi- 
dence for the Plaintiff was, that the business was done, and that 


trouble since, within six years past the Plaintiff having applied to the Defend- 
nlotVewdlcct^^ payment, the latter said, I thought I had paid it 

time, but 1 have been in so much trouble since that time 

Plaintiff an- . * , 

swered, ** You that I really do not recollect it.” The Plaintiff replied, ** You 

of the^anhmty^ know the price of the annuity was paid you in a single bank-note 

was paid you in for 10002. which you changed at BadcocVs bank.” The De- 
a 1000/. bank- c ^ ^ 3 i i 

note, which lenciant made no reply. A witness who was present at the ex- 

ecution of the annuity 'deeds proved that the Defendant received 

The Defendant at that time the whole 1000/., the consideration of the annuity, 

■w*:*Heid* ”ot at that time pay the Plaintiff his charges. 

that this wM The inclination of the learned Judge was; that this was not suf- 

acknowledge- ficient to take the case out of the statute of limitations ; and he 


roent of the 


debt to deprive Die Defendant of the benefit of his plea of the statute of limitations. 


proposed 
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proposed that a verdict should be taken for the Defendant, re- 
serving the point whether this were or were not sufficient to ex- 
empt the debt from the ^operation of the statute, and that the 
jury should say, whether the money had or had not been paid at 
the time of granting the annuity. The jury found that it had 
not been paid. 

PeU^ Serjt., had in Easter term obtained a rule nisi to set aside 
this verdict for the Defendant, and enter a verdict*for the Plain- 
tiff, against which, 

Lens^ Serjt., showed cause. The cases on the statute of limi- 
tations have gone too far. The true line is, that where the De- 
fendant means to say, ‘‘ I rely on the embarrassment you will 
have to prove your case, though I believe the debt was never 
paid,’^ there the statute shall not protect, but where he says, 

relying that the debt was paid, I have discharged my mind of 
the transaction, and burnt my memoranda,’* there he shall not 
be charged, Coltman v. Marsh {a). ** I owe you not a farthing, 
for it is more than six years since,” he does not say that he never 
owed, nor that he has paid, but that the time is past, BicJcnell v. 
Keppel (6). I refer you to my solicitors, whose opinion always 
governs me : they are in possession of my determination and my 
ability and it was argued on the term ability,” that he dis- 
closed his consciousness that if he had any means of paying, he 
ought to pay ; but neither that ground, nor the solicitor's letter, 
which stated that ‘‘ if the Plaintiff had any letter to bind the 
Defendant, the debt would be paid,” was held sufficient. In the 
case of Truman v. Fenton [c) Lord Man^eld^ C. J., puts it, that 
if a Defendant say, I am ready to account, but nothing is due 
to you,” there the Defendant shall be bound ; but in that case 
the Defendant puts himself on the balance of the account; but 
here he says, I thought this demand had been settled at the 
time of my receiving the price of the annuity, but I have been 
in so much trouble since, I really do not recollect it.” When 
the Plaintiff says, ** You know you was paid by a lOOOZ. note, 
which you changed at BadcocFs^* the Defendant rejoins nothing, 
and therefore admits nothing, it is equally probable, it might 
have been paid notwithstanding, by a couqter-payment. The 
party puts himself on the failure of his memory. This is clearly 
within Coltman v. Marsh. 

Pell^ in support of rule. The Defendant has nothing to rely 

(a) Ante, HI. 380. {h) 1 New Rep. 20. (c) Cowp. 548. 
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on but Coltman v. Marsh. That is a simple denial of the debt- 
^ I do not owe you a farthing and though he chooses to add, 
For it is more than six years since,” yet that matters not : it 
may be paid aliundL This case of Coltman v. Marsh is opposite 
to all principle : the statute does not destroy the debt, but takes 
away the remedy. It was meant to protect, not persons who had 
not paid their debts, but those who have paid them, and have 
lost the means, of proving they have paid them. The printed 
report is very short, and it is impugned by Leajper v. Tatton {a\ 
where he acknowledged, that it was his acceptance, and said 
“ that he had been liable, but was not liable then, because the 
bill was out of date he would not pay it, and it was not in his 
power to pay it ; yet he was held liable. Suppose a Defendant 
had said, “ 1 have paid you, and I have got your receipt for the 
money;” if the Plaintiff could shov/ that the Defendant had not 
got the receipt, it would take the case out of the statute; and, 
which is stronger, it lies on the Defendant to show he has the 
receipt. Craig v. Cox ih). It was monstrous to contend, the 
words were sufficient ; “ Sir- as soon as I am able to attend to 
my concerns, I will wait on Captain Craigs whom I shall be 
able to satisfy respecting the little misunderstanding which has 
occurred between us.” The facts of this case are, the Defendant 
said, he thought it had been settled at the time *eohcn ilie annuity 
*mas granted^ The Plaintiff says, You know you w as paid the 
consideration-money in a 1000/. bank-note.” In fair reasoning, 
it must be taken, that the annuity was granted when the con- 
sideration-money was paid ; and that it means that the debt was 
paid at this particular meeting, and then it comes precisely with- 
in, and is a promise to pay the debt, the alleged fact failing the 
defendant. Partington v. Butcher (c). There the Deiendant 
referred to an instrument as discharging him. When examined, 
it did not show his discharge. Mansjield^ C. J., licid that though 
he had a right to have his whole admission taken together, the 
Court had the same right to see whether ho wras discharged by 
that instrument or not. Where a party advances an allegation 
to falsify the debt, and the fact is not so, he admits the existence 
of the debt ; and the prdmise to pay, as a matter of law, arises 
upon it. Some of these cases are conflicting. The Court ought 
to lay down a settled rule. 

BenSi who would have replied on the two cases last cited, was 
relieved by the Court. 

(«) 16 Eait, 420. (i) I Holt, 380. (c) 6 Esp. 66. 

Gidiss, 



IN THE Fifty-seventh Year of GEORGE III. 

Gibbs, C. J. We have in the first place the strong inclina- 
tion of the Judge, that this conversation did not take the case 
out of the statute. I agree, that if the Courts could retrace their 
steps, and could see all the consequences thfit have arisen, they 
would have seen it better to adhere to the precise words of the 
statute, than to attempt to relieve in particular cases. TJierc 
are three cases in which the words of the statute would discharge 
the Defendant, but in which the Courts have held him liable. 
One is, where the Defendant has admitted that the debt is un- 
paid, but has stated that it was discharged by the lapse of time; 
another is, where the Defendant has stated not that the debt re- 
mained due, but that it is discharged by a particular means, to 
which he has with precision referred himself, and where he has 
designated that time and mode so strictly, that the Court can 
say it is impossible it had been discharged in any olho»’ mode : 
there the Courts have said, “ If the Plaintiff can disprove that 
mode, he lets liimseif in to recover, by striking from under tlie 
Defendant the only groinul on which he professes to rely.” A 
third case is, where the Defendant challenges the Plaintiff to 
j)r()ducc a particular mode ofqm'oof of his liability : there, if the 
PJaintiif produces that proof, the Courts have said “the Defend- 
ant shall not bo discharged,” though the statute says he shall be 
discharged. I have not examined the particular cases here, and 
I think they are not easily to be reconciled: this is referable to 
the second, if to either of these cases, but I do not think it is 
taken out of the statute. Tlie party applied to refers to this, as 
a very stale demand : he thought it had been paid at the time, 
but he does not precisely recollect : and his memory is impaired 
by misfortunes. I cannot think that tliis precisely puts it upon 
the issue, whether he paid it at that particular time, and an ac- 
knowledgment that if it was not paid then, it remains unpaid. 
I cannot therefore think this is such an acknowledgment as takes 
the debt out of the operation of the statute. 

Dallas, J. The grounds of private justice and public con- 
venience are, that actions should be brought within a certain 
reasonable lime, and that Plaintiffs jshould be urged to use due 
diligence, and that a Defendant should ndt be under the neces- 
sity of preserving his vouchers beyond a due time, and how 
would they accumulate if he did ! and his witnesses will die. 
But if there be a clear acknowledgement of the debt at any dis- 
tance of time, it ought to suffice, to enable the Plaintiff to reco- 
ver, and the Defendant has had the use of the money for the 
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time. But where a man says that his embarrassments and mis* 
'fortunes have impaired his memory, but he believes it was paid 
at the time, that cannot be deemed to take the demand out of 
the operation of the statute of limitations. At the same time, I 
agree with what has been urged by the counsel for the Defend- 
ant, that the late cases have much tended to correct the latitude 
of the former cases, and that most wisely. 

Park, J. After the able and luminous manner in which my 
Lord Chief Justice ha#classed the several cases which have been 
decided on this statute, I shall not add one word more on that 
subject ; but I may observe, that this case does not range itself 
within the class to which the counsel for the Plaintiff with much 
acuteness labours to refer it. 

Burrough, J. I agree in the argument for the Plaintiff, 
that the words I thought I had paid it at the time of granting 
the annuity ” do not necessarily mean at the very moment of 
paying the purchase money, but about the time of granting the 
annuity. But when the Defendant says, I have forgotten all 
about it, I thought 1 had paid it then it certainly cannot be 
taken, that a man who has forgotten all about it, positively says 
that he did pay it then, and so brings himself within the rule, 
within which the Plaintiff^s counsel very acutely endeavoured to 
bring it, of challenging a certain test of time and place of pay- 
ment. Common sense and all the practice of our Courts are 
adverse to this construction. I therefore concur that this rule 
must be 

Discharged. 


Moore v. The Right Hon. Other Archer, Earl of Ply- 
mouth. 

I N trespass, the Plaintiff declared that the Defendant, on the 
1st of January] 1810 , and on divers other days, broke and 
entered his three closes situate in the parish of Bordesleyt in the 
county of Worcester^ naming them, and forced open and broke 
his gates there standing, and the locks, &c. thereof, and with 
his own and his dogs’ feet, trod down and spoiled his grass and 
corn there growing, and with dogs and guns hunted and search- 
ed in the sidd closes for^ and shot at hares, jpheasantSi 'partridges^ 
and other game, being in the said closes, and killed divers, and 
carried away and converted them to his own use. The se- 

ds, and servants, is a tenement and entailable. 

cond 
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cond count was, trespass for forcibly seizing, taking, and 
carrying away the Plaintiff’s hares, pheasants, and partridges. 
The Defendant pleaded, first, as to breaking and entering 
the said three closes, and with feet^in walking, treading down, 
and spoiling the grass and corn of the Plaintiff, therein then 
growing, and with the said dogs and guns hunting and search- 
ing therein, for hares, pheasants^ partridges^ and other game, 
and shooting off and discharging the guns so, loaded with 
gunpowder and shot, at and against th^ares, pheasants, and 
partridges, found and being in the said closes, and killing and 
destroying the hares, pheasants, and partridges being upon the 
said closes, and carrying away, and converting, and disposing 
thereof to his own use, and thereby encumbering the said closes, 
and hindering and preventing the Plaintiff from having the use, 
benefit, and enjoyment thereof in so large and ample manned 
as he might and otherwise would have done ; that the said three 
closes at the said several times when, &c., were and now are part 
and parcel of the premises in these pleas hereinafter mentioned, 
and in the indentures in this plea herein mentioned and referred 
to more particularly described ; and that heretofore, and before 
the times when and before the making these indentures, to wit, on 
27th February^ 1755, the Right Honourable Thomas Windesor, 
Lord Windesor^ being entitled to the equity of redemption of and 
in the premises in and by the indenture next herein mentioned, 
conveyed, and John La?igham of CotteybrooJee^ in the county of 
Northampton^ Esq., and Stephen Langham of London^ merchant, 
third son of the said John Langham^ being seised in their demesne 
as of fee, subject to the said equity of redemption, of and in the 
premises, by indentures of lease and release between Lord Winde- 
soTj of the first part ; J. Langham and & Langham^ of the second 
part; and Thomas Foley, of London, Esq., and Richard Jones, of 
Putney, in the county of Surry, Esq., of the third part; Lord 
Windesor, and «7. Langham, and S. Langham, and by the en- 
treaty and appointment of Lord Windesor, for the considera- 
tions in the said indenture mentioned, granted, bargained, sold, 
aliened, released, and confirmed, unto Jl Foley and Jones, and 
the heirs of Foley for ever, all that park 6r enclosed or impaled 
ground, called or known by the name of Bordesley, otherwise 
Borsley park, together with divers other premises in the said first 
mentioned indenture particularly mentioned and described, and 
among others the several closes in which, &c. Excepted, and 
always reserved out of that gran^ free liberty of hawking and 
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hunting in, over, and upon aiiy of die premises, for Lord 
WindesoTj and the heirs of his bodj", and his and their friends, 
servants, and followers ; and that the premises whereof the se- 
veral closes in which, &c,, are parcel, by mesne assignnlents, 
afterwards,* and before the time when, &c., came to and vested 
in one Henry Geast^ that Geasf demised the places in which, &c,, 
amongst other premises, to the Plaintiff’; that the Plaintiff* by 
virtue of such demise became, and at the time when, &€•, was 
the tenant of Gecst^f the several places in which, &c. ; tlnit 
he the Defendant at the times, when, was, and now is heir of 
the body of Lord Windesor, and by reason thereof, and of the 
premises, did, in the exercise of the freeliberty so excepted and* 
reserved out of the said conveyance of hawking and hunting in, 
over, and upon the premises whereof the closes in which, &c., 
were and are parcel, commit the several supposed trespasses in 
the introductory part of this plea mentioned, as he lawfully 
might, for the cause aforesaid. The third plea stated the con- 
veyance of 1755, as a grnnt hy the Langhams, at the appoint- 
ment of Lord Windesor to jT. Foley ^ omitting to aver the grantor’s 
estate, and Lord Windesor*s seisin of the equity of redemption, 
and justified as in the second plea. Fourthly, the Defendant 
pleaded a license. The Plaintiff* demurred to the second plea, 
and assigned for causes, that whereas the said Defendant thereby 
had professed to justify all the trespasses in the first count, under 
the reservation in the grant by Lord Windesor in that plea men- 
tioned, viz. the free liberty of hawking and hunting in, over, 
and upon those closes for Lord Windesor and the heirs of his 
body, and his and their friends, servants, and followers, yet the 
Defendant had not by that plea justified the hunting and search- 
ing with the dogs and guns in the said closes, for the hares, 
pheasants, partridges, and other game, discharging the loaded 
guns, and shooting at the hares, pheasants, and partridges found 
in the closes, nor the killing and destroying the hares, pheasants, 
and partridges, being in the closes, and in the first count men- 
tioned, inasmuch as the reservation to hunt and hawk so reserved, 
did not justify the hunting and searching with dogs and guns^r 
ik\eh^re%^y^heasants^jpartridg€Si and other game, nor the discharg- 
ing the loaded guns at the hares, pheasants, and partridges, nor 
the killing nor the destroying the pheasants and partridges 
in the first count mentioned, nor the said hares in that count 
mentioned, otherwise than by hunting the same* And he 
traversed the license stated in the fourth plea. 

Slosset, 
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Btosset^ Serjt., in support of the demurrer, urged, First, that 
the reserved right to hawk and hunt, if good at all, was good 
only for the life of Lord Windesor^ but void so far as it was a 
limitation to the heirs of his body. Secondly, that the reserva- 
tion was void, as being made to persons who were strangers to 
the estate in the land. Thirdly, that the liberty to hawk and 
hunt did not include the entering and destroying partridges, 
pheasants, and other feathered game, by shootingdt with guns. 

As to the first point, this is a mere jfirsonal privilege, carry- 
ing with it no interest in the land, nor any profit to be derived 
out of the land. It is like the exception of a way, and many 
other easements of the same nature, which are good as personal 
grants, but not in gross ; nor do they become transmissible or 
assignable, unless made appendant, appurtenant, or otherwise 
annexed to land {a). It is therefore a question, how far a per- 
sonal right like this to one person to shoot over another man’s 
ground, can be granted to a man, and the heirs of his body. 
This is not such a tenement or interest as is entailable (i). If, 
though not entailable, it can otherwise be settled on a man, and 
on the heirs of his bod}^, it is a conditional fee at common laW; 
and the condition being performed by the first Lord TVindesor^ 
by his having heirs of his body, he was at liberty to alienate this 
right This shows, that because it is not transmissible, yet it is 
transmissible ; and so, on account of the absurdity, it cannot be 
so limited (c). If an interest were granted to a man, and his 
heirs, to enter the grantor’s kitchen and cat his dinner, it would 
not descend to the heirs, nor can it be granted over. So, a li- 
cense to hunt, whether to take a pheasant, sparrow, or bee, 
matters not. No one instance is found, of a grant of a license 
to a man, and the heirs of his body. If it be argued, that 
though not assignable, it is descendible to Lord Wmdeso?\ and 
the heirs of his body, so long as they endure, then it is void, be- 
cause it is quodam modo a service annexed to the land, and 
therefore bad by the statute Quia einptores (d), Bradsliaix) v. Ldia- 
son{ey A copyhold was enfranchised by feofiinent, reserving 
to the lord a rent stated to be the ancient rent, and a covenant 
was executed by the grantee, to pay to the grantor the ancient 
rents and services, held that the covenant was void by the sta- 
tute Quia emptores. There is no difference between enfran- 
chisement on the reservation of ancient services, and a grant 
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with a reservation of new services. So^ neither can this reser« 
Nation be annexed to an old estate. A reservation may *be bad 
for uncertainty, as a custom to play cricket in certain ground. 
FiUh V. Bowlings (a). So this reservation is not confined to 
Lord WindesoTf and the heirs of his body, but extends to his 
and their friends. It never can be an issue, whether A. or B. 
is Lord Windesor^s friend, and therefore, not being limited to 
his friends in company, or the like, is too general. 

Next, the reservation is void, as being made to strangers to 
the deed {b). The law can take no notice of an equity of re- 
demption ; and therefore Lord Windesor is a stranger to the fee. 
In a lease and release, being a grant of an estate by a mort- 
gagee, the mortgagor joined, and had a reservation to himself of 
the right to dig coals, and it was held that the reservation was 
void. It was, in fact, a covenant of the relessee, that the mort- 
gagor might dig for coals, but notwithstanding that cove- 
nant, the Court held the reservation void. The covenant, Ixm- 
rence^ Jl, says, could only operate as a grant ; but a grant will 
not pass the land itself without livery. Cheethoqi v. William- 
son (c). So here, this is void as a grant, for want of livery. In 
Mountjcnfs case (d), there cited, it was held that an interest to 
enter and dig coals, is an interest in the land. 

As to the third point, the liberty to hawk and hunt does not 
extend to shooting, f. e. to entering a man’s land for the purpose 
of destroying partridges and pheasants with guns. This sort of 
licenses is to be construed strictly (^}. It is to be considered, 
that in fact both guns, and the shooting and sporting with guns, 
were familiar to persons of distinction, long before the date 
of this deed. The statute SS Hen. 8. (/* ) interdicts low persons 
from shooting with guns. The statute S Bdw. 6. (g), forbids 
any uiider the degree of a lord from shooting with hail shot, or 
more pellets than one. There is a very good reason why a per- 
son who gives sqch a permission to hunt, should not license 
shooting, though he might permit hawking and hunting; fiir 
shooting is more destructive to the game, and more dangerous 
to the owner of the estate, if the heir of Lord Windesor^B bosly 
happened to be an awkward sportsman. The statute 4 & 5 

(a) 9 H. Bh 395. (b) Shep. TauehtU 80. (0 4 Eatt, 469. 

(tf) Godb. 1*7. Co. JUtt. 164. b. 165., and Barg, note 5. 1 Andert. 307. Mo. 174^ 
Manto. 8vo. last edit 188. found c. 16. t, 3. p. 195. of edit Land. 1615. 4to. 
Pin. Air. license, C D. (/) 33 B. 6. c. 6; 

{g) 3 Edw. VI. c. 14«, repealed by stit. 6 ST 7 fT. 3. r. IS. t. 3. 
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(a) prohibiting inferior tradesmen from hunting, hawk- 
ng, fishing, and fowling, may by “ fowling” mean netting thb 
birds. If hunting includes shooting, it also includes netting, 
the most destructive of all modes of taking them. 

LenSf Serjtf contra^ first addressed himself *to the last head. 
Hunting is the most generic name ; it would include hawking • 
and if hawking had not been so grand a distinction, no doubt it 
would have passed by the term “ hunting.” Tl^ grantor has 
not said whether it be the hunting of beasts or of birds, which 
he excepts. Hunting is used in the latter sense by our best 
writers. “ A hunter Henry is, when Emma hawks.” “ A se- 
questered stag who from the hunter^s aim had ta'en a hurt.” 
Henry the Second was killed by the arrow of a hunter ; that 
was the original mode of hunting. There is danger too in 
hunting with dogs : witness Acteeon^s fate. This is but an in- 
dulgence coupled with an interest : the grantee wants nothing 
but a license to enter the lands ; no interest in the soil is want- 
ed, and though, if it be necessary, as in Cheetham v. Williamson 
to except an interest in the lands or a grant out of the lands, it 
might be insufficient, yet that is not here wanted. The statute of 
Hen. 7* (i) against the taking of pheasants and partridges, re- 
cites, that “ the owners leese not only their pleasure and disport, 
that they, their friends and servants should have about hawking, 
hunting, and taking of the same” (thus applying the term hunting 
to winged game, pheasants and partridges). The art of shooting 
birds flying could not have been very successfully pursued with 
the matchlocks and demi-culverins which were in use at the 
period of this grant. 

Next, this license is not restricted to Lord Windesor for life, 
this is an interest which may be, entailed within stHixxie de donis s 
but if not, it will be a fee-simple conditional ; and though alien- 
able by performance of the condition, the grantee is not bound 
to alienate it ; and if he alienates it not, he i^tiH has the condi- 
tional fee in him, though not restrained from alienating by the 
statute de donis. It has been argued that this is no more than 
a way, and an easement, which dies with the grantee, unless at- 
tained to land. The Plaintiff’s counsel does not illustrate how 
it is that a right of way to a man and his heirs may not exist, 
though not assignable. An anntdty to a man and his heirs is 
not entailable, yet it is assignable ; no analogy exists between 
the two qualities, each must be kept within its own limits. Next, 

(a)4&5 W.d^M.€.23.s. 10. (6) 17. 
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this is within Lord Cokers cbmment, a tenement {a). ** Tene- 
ynents, tenementa. This is the only word which the statute of 
W, 2. useth, that createth estates tail, and it includeth not only 
all corporate inheritances which can or may be holdcn, but also all 
inheritances issuing out of any of those inheritances, or concern- 
ing, or annexed to, or exerciseable within the same, though they 
lie not in tenure ; therefore all these without question may be in- 
tailed.” This is a privilege exerciseable within lands, within the 
lands conveyed. It is no right to any thing personal, or exercised 
about chattels (the test by which Co. LitL distinguishes the mat- 
ters which are not entailable). RolL (6) also marks the distinction 
between those things which are purely personal and those things 
which, though of a personal nature, are to be exercised^ within 
Ihnd. Neville*s {c) case, a dignity may be entailed, though it 
cannot be assigned, as the earldom of Northumberland. And it 
may be forfeited, though a more distant connexion between two 
things cannot be imagined, than between title and the land in 
the county of which it is named. Davis's case (d). Held a good 
prescription for a right for all the tenants and farmers of the 
lord of a manor to fowl within the Plaintiff's free* warren. The 
lord may prescribe for his tenants ; if the land be copyhold and 
the right be claimed as a custom, the lord must prescribe ; if 
the freehold be in the tenant, the tenant must prescribe. Pos- 
sibly these might be freehold tenants ; and it was held that au^ 
cujpium^ avium captio^ was a profit apprendre in alicnosolo, which 
tenants might have, as tenants, in their own character, and so, 
not altogether unconnected with the manor (e). The same 
law is, if a man license me and my heirs to come and hunt within 
his park, it behoves me, or is convenient [covient\ here to have 
a writing of this license, because a thing passeth by this license, 
which is to endure to perpetuity ; but if he license me to hunt 
once in his park, this is good without writing, because no inhe- 
ritance passes.” So, if it were to him for his life ; that might 
always be pleadecl without showing written license. From the 
circumstance stated in the third plea, of Lord Windesor's con- 
senting to the grant by Langham it must be presumed he had 
an interest of some so|t ; for the grantee has accepted a granfin 
which Lord Windesor is an acting party, and the grantee, it' 
must be presumed, would not have required or consented there- 

(fl) Co. JLiU. 19 i. 20 a. 

{b) 1 Roll, Abr, 837. line 50, citing 71/flw.rt/, 'S. & 3. (the Supplement to PlomL'), 
and NevilPs case. (c) 7 Co. 33. b, ((/) 3 Mod, 246. («?) 1 1 JfJen, l.Jol, 8. h, 

to, 
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to, Unless Lord Windesor had had an interest. And though he 
purports to exercise a power of appointment, yet if he has (fn 
interest, his interest shall pass. But here is w^anting no more 
than an excuse for coming on his land ; and though Lord Win- 
desor has given it in an informal way, it shall operate as a 
license, though not in terms an interest. For the purpose of 
this act a grant is not necessary, a mere consent suffices ; and 
yet a grantee to some purpose is a grantor, and ijjegrants a thing 
now in substance created for the first time. It is said, this is a 
creation of holding of lands by service, created since the statute 
quia emptores. This is no new holding : the privilege granted, 
and the land over which, are both held of the same lord. The 
case liears not the most distant resemblance to Bradshawv. Law^ 
son^ where a reservation of the ancient rent would have enured 
to create a new holding. The argument, that this would become 
'a feodal relation, loses sight of the nature of the thing ; no ho- 
mage, no feodal service is to be done here. Lord Windesor^s 
friends must be the friends accompanying him at the time, and 
a stranger coming could not protect himself as Lord Windesor^s 
friend. Even if the term friends” were too vague, still that 
would not avoid the grant, so far as it was to Lord Windesor 
and the heirs of his body (though the interpretation is obvious, 
that they are such as make part of his friendly retinue). The 
circumstance of its being a grant to a man and his servants, 
shows that he ha^ an interest in the game (a). If he has a li- 
cense for him and his servants to hunt at his pleasure, he may 
also kill and carry away ; for the license for the servant imports 
an interest in the thing. But a license to enter and kill, does 
not authorize to take away, but only to sport. A receivership 
of a manor, as it is held in ManxelVs case, may be entailed, for 
it is within the statute de donis, for it is to be exercised in land; 
so is this therefore a matter which either may be entailed, or li- 
mited as an original fee-simple conditional ; ^it cannot therefore 
be considered as a matter purely personal. This is no part of 
Lord Windesor^ s old estate, but he is the grantee of a grantee of 
a, new matter which is not a part of his old estate, but the 
grantee agrees that he shall have it : for it appears on the plead- 
ings that the deed is sealed with the seal of Thomas Foley. 

Blosseti in reply. First, This cannot be made available as a 
grant, for it is not pleaded as a grant. Secondly, it cannot enure 

(rt) Co, Dig, Chase, H. I. Manw. cited as 279, 280,, found c. 18. s, 5./>. 129. of 4to, 
edit. 1615. 
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as a grant, because it is by bargain and sale, which only passes 
an use. Thirdly, an easement to enter for a particular purpose^ 
as to sit at a cotton mill, is no tenement, as hath been held in 
settlement cases, though it be profitable to the grantee. The 
distinction adverted to appears in Fitch v. Uwwlings^ that legally 
settled inhabitants might play at cricket, but inhabitants for the 
time being could not: but this description of “friends” is too gene- 
ral, and, being too general, it destroys the whole : for the reser- 
vation cannot be good in part, and bad in part. The argument 
drawn from the statute Quia emptores^ is not that the lands are 
holden by the grantee by the service of suffering Lord Windesor 
to sport on this land, but that the statute quia emptores^ pre- 
cludes the creating new charges of this nature on land, as yell as 
alienations of land on^ new services. \Curia contrdJ] On the 
reservation to Lord Windesor and his servants, the authority cited 
from Co. Dig. (a) affords an answer to several other authorities 
cited from ancient books; the words are, “the license for the 
servants imports an interest in the thing, not in the land.” War-‘ 
ren, chase, and park, are incorporeal hereditaments, and a grant 
thereof conveys an interest in the thing, i. e, in the game, not in 
the land. And a warren, park, or chase, may be granted to a 
man and his heirs, but there is no instance that an easement may 
be granted to a man and his heirs. In 3 Mod. it is in a warren. 
That which is granted to a man and his heirs in a park, must be 
a perpetuity, and must be by deed. The case cited is of a license 
to one and his heirs, to hunt in my park, not in my land. It is 
said this, though not a regular grant, is an assent by the grantees ; 
if so, it ought to have been pleaded as a license by the original 
grantee; but it is impossible that an assignee of the land, after 
so many hundred years, can be considered as now licensing, or 
bound, by this license. So far as there is an interest in the game, 
in warren^ park, and chase, it may perhaps be grantable to a man 
for life. But it is otherwise of an entry into the land to hunt. 
This has been assimilated to the case of dignities, and it has been 
argued, that because a dignity has no connexion with the land 
except the name, therefore every easement which has a closer 
connexion with the land than a dignity has, may be entailed. If 
so, there is no easement, and scarce any thing that can be named, 
which cannot be entailed. An annuity cannot be entailed, but 
it can be limited to a man and his heirs, because it is a profitable 

(a) G). Vig. tit. Chase, H. 2, 
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thing; but here is no profit, and no instance can be found of any 
thing being entailed, which is not a matter of ^profit. Any thing 
descendible and entailable is assignable, otherwise it would create 
a perpetuity, and it would be qmdam modo a eervice issuing out 
of land, and so is void. It has been argued, that though not 
good for passing an interest in laud, it might be good as reserving 
something out of the land, though Lord Windesor had no estate; 
but there is no authority that a person having only an equitable 
interest, who, it is clear, could not reserve a parcel of the land 
itself, can reserve an interest out of the land. Hunting is capa- 
ble of two acceptations : it may mean the pursuit of all game ; 
it may mean only pursuing of beasts with a number of dogs; but 
the question is, in what sense it is used here. The statute H. 7., 
speaking of hunting for pheasants, does not help the Defendant; 
for one may hunt for a pheasant, and though the art of shooting 
game on the wing was not known at the time when this grant was 
made, that does not help him, for a grant must be construed 
strictly, and confined to the inodes of aucujpium then known. . 

Cur, adv. mil* 

On this day Gihhs^ C. J., delivered the judgement of the Court. 

His lordship first stated the pleadings, and observed, that the 
material part of the deed set out, was the exception. The plea 
in substance is, that the Defendant went to shoot pheasants and 
partridges, under the privilege reserved by this deed. Several 
objections have been urged against this plea. First, that the re- 
servation is not to persons from whom the estate moved. To 
this it is answered, that the deed may operate as a grant ; and 
that although it may not be good as a reservation, yet being 
sealed with the seal of all the parties, it would operate as a grant 
to Lord Windesor^ and the heirs of his body ; and that it was more 
than an easement, seemed admitted, because it was to himself 
his heirs, and servants. The case has been extremely well ar- 627 ] 
gued, and I doubt not but that all the authorities were brought 
before us. But there is another point in the case, supposing 
this to have its full operation, whether as a grant or a reservation, 
whether it extends to shooting, and we think it does not ; that 
the word hunting does not, in its fair acceptation, extend to 
shooting feathered game. If one were to give leave to another 
to hunt over his premises, it would not give him the liberty of 
shooting there ; and many would give another liberty of hunting 
ovdr their premises, who would be extremely annoyed if he went 
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shooting there. Therefore we are of opinion, that the Defend- 
ant is unjustified by his plea ; and that there must be 

Judgement for the Plaintiff, {a) 

(a) See Manw. c, 18.<. 10. ** Of the signification of these two words hawking and 
hunting.*’ p, 136. in 4to. edit, Lond, 1615. 


Soares and Another v, Thornton. 

^I'^HTS was an action of assumpsit on a policy of insurance 
upon flax, valued at 5200/., at and from Pernau to Oporto, 
In all the counts, the interest was averred to be in the Plain- 
tiffs. In the first count the loss was averred to be by the bar- 
ratry of the master. In the second count, by certain perils, 
losses, and misfortunes, which came to the hurt, detriment, and 
damage of the goods. And in the third count, by perils of the 
seas. At the trial before Burroughs J., at the London sittings 
after Hilary term, 18175 the jury found a verdict for the Plain- 
tiff, for 500/. damages, subject to the opinion of the Court upon 
the following case. The plaintiffs, on the 20th February^ 18 If), 
entered into a scaled charter-party, expressed to be between 
Joze de Pontes commander of the Portuguese brig Joze and 
Maritty then in the port of LondoUy and the plaintiffs, freighters 
of the said brig, whereby Pontes covenanted, that the brig being 
tight, staunch, and substantial, and every way properly fitted, 
victualled, and manned, as is usual for vessels in merchants' 
service, and for the voyages thereinafter mentioned, should im- 
mediately take on board in London^ from the freighter, seventy 
tons of flax, and five tons of hemp, and therewith proceed 
direct to Pigueira^ and give notice of her arrival to the agents 
there of the freighter, and deliver the flax and hemp, agreeably 
to bills of lading, and with all despatch sail direct to Pernau, 
and there take on board, from the said agents or assigns, 100 
tons of flax (together with the other goods thereinafter mentioned), 
and therewith sail direct to Oporto, and there deliver the whole 
100 tons of flax, agreeably to bills of lading, and there end the 
voyage. And the commander agreed, that the brig should lie 
at Pernau for the purpose of receiving the 100 tons of flax, 
twenty running days in the whole, to commence on IQth pf 

ac, and a loss by. the act of the original owner is a loss by barratry. 
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April then next, provided the brig should then have arrived at 
Pernau^ and be ready to load on or before that period; other- 
wise the lay days to commence from the day on which the brig 
should arrive at Pernau^ being ready to load,#and notice there- 
of given : that the vessel should go addressed to the agents or 
assigns of the freighter, at her ports of loading and discharge ; 
and the freighter covenanted, at his own costs, to send the 
seventy tons of flax and five tons of hemp alorfgside the said 
brig in the port of London^ and to send the 100 tons of flax 
alongside the brig at Pernau^ within the day thereinafter limit- 
ed, or days of demurrage thereinafter granted ; and to receive 
the 100 tons of flax from alongside the brig at Oporto with all 
despatch, and to pay for the freight or hire of the brig for the 
voyage, 9,L 10s. from London to Figueira^ for every ton of flax 
or hemp there delived, with 5 per cent, primage, and from P^r- 
nau to Oporto^ .freight at 6/. per ton for the flax there delivered, 
with 5 per cent, primage ; that the whole freight and primage 
from London to Figueira^ and from Pernan to Oporto^ should be 
paid as follows ; viz. 300/. to be advanced previous to the brig 
sailing from London / but in the event of the loss of the vessel 
during the voyage, the 300/. to be returned, the remainder of 
the freights and primage to be paid in cash forthwith on the 
freighter receiving advice of the delivery of the flax at Oporto : 
provided, and the freighter agreed, that the commander should 
have liberty, without prejudice to that charter-party, to receive 
any goods on freight on board the brig at Figueira for Pernan, 
and there deliver them ; for loading such goods, the commander 
was to be allowed fourteen running days from the brig’s arrival 
at Figueira ; and in such event, the commander agreed, that 
the goods should be delivered at Pernatc within eight running 
days after arrival there ; provided further, and agreed, that the 
said commander might, without prejudice to that charter-party, 
complete the loading of the brig at Petmau with other goods, on 
freight, over and above the 100 tons of flax: and in such case 
the commander agreed, that the agents or assigns of the freighter 
at Pernau should have the preference of shipping the other 
goods, they paying freight for the other goods in proportion to 
the stipulated rate of freight for the 100 tons of flax; and the 
commander agreed, that the vessel should not be detained at 
Pernau any longer time over and above the lay days allowed 
for loading the 100 tons of flax, than should be necessary for 
stowing the remainder of her cargo ; that the freighter might 
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keep the vessel on demurrage at Pernau fifteen running daya 
over and above the lay days 5 at Si. per day ; and by a memoran- 
dum^ previous to the execution, it was further agreed, that the 
freighter should send the one hundred tons of flax alongside the 
brig at Pemau^ tLe expense to be paid by the freighter, or com- 
mander, agreeably to the custom of that port, and that the 
commander should send the one hundred tons of flax to the 
quay of Oporto^ at his own expense. Ponies^ described in the 
charter-party as the commander, was in fact also the sole owner 
i\iQ Joze and Maria ; the Plaintiff, pursuant to tjje charter- 
party, shipped in London the seventy tons of flax, and the five 
tons of hemp, and the vessel, with that cargo, in the beginning 
of March proceeded to sea under the command of one Gom)ea^ 
Pontes remaining in England^ and arrived on 26th March at 
Pigueira^ whence, after discharging her cargo, she proceeded in 
ballast to Pernau^ where she received on board, on account of 
the Plaintiffs, six hundred and thirty-four bales of flax, which 
filled her. After lading this cargo, the Joz^ and Maria sailed 
for Oporto^ and in the course of her voyage put into Deal^ in 
order to repair a leak occasioned by bad weather. While the 
ship lay at Deal^ Pontes the owner came on board, when be pro- 
ceeded to sea, and took the management of her, and directed 
her course, and on the 10th October^ wilfully run her on shore, 
Gouveaj the captain, being privy thereto, and concurring there- 
in* and the ship was lost; the cargo was landed on the coast of 
Prance^ one-half of which was greatly damaged by sea-water. 
The Plaintiff, on receiving advice of the arrival of the Joze and 
Maria at Pernai^ effected the policy in question, which the De- 
fendant subscribed, for 5Q0l. On the 26th Octojfer^ the Plain- 
tiffs received notice of the loss, and on the same day gave 
notice of abandonment to the Defendant. The question for the 
opinion of the Court was, whether the Plaintiff was entitled to 
recover ; if the Court should be of opinion that he was entitled 
to recover, the verdict was to stand ; if not, the verdict was to 
be set aside and a nonsuit entered. 

Bestf Serjt, for the Plaintiff, contended first, that the ship 
was destKt)yed by the barratry of the master; and that though 
he was sole owner of the vessel antecedent to the voyage, yet 
the Plaintiffs must be considered as owners during the voyage, 
and so the act of the master without their consent was barratry. 
He admitted that if a master who is also owner commits barratry, 
no action could be founded thereon, but that principle was not 

here 
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here applicable. The. principle is, that a person cannot recover 
for a loss which himself has occasioned, and therefore that the 
master cannot recover for a loss occasioned by barratry, which 
is the act of the master. This principle is applicable to every 
case which has been decided. In the early state of commerce, 
the same person was merchant and ship owner, and often cap- 
tain. That law therefore was necessary to prevent any one from 
recovering by his own misconduct: but when the'person trans- 
porting the goods ceased to be the person navigating the ship, 
it was necessary that the law should be altered and accommodated 
to the existing state of things; therefore when the merchant 
transporting the goods became a different person from the owner 
of the ship, the person transporting the goods w^as, as the tem- 
porary owner, allowed to recover for the barratry of the perma- 
nent owner of the ship. Vallejo v. Wheeler {a) is not distinguish- 
able from this case ; which does not fall within the case of Nutt 
V. Bourdieu (b). In Vallejo v. Wheeler there is a mistake in 
stating the fact that Darwin let the ship to freight, who charter- 
ed her to Brown ; the facts are transposed, as may be seen in 
the judgement of Buller^ J., in Nutt v. Bourdieu ; in Vallejo v. 
Wheeler it was determined that the owner of the goods, though 
he had no connexion with the owner of the ship, was not enti- 
tled to recover. So, in this case, the person who committed the 
barratry was originally the owner, but he is not the owner 
throughout, and, as Lord Man^eld there says, Willis may be 
laid out of the case, for that if any fraud was committed, it was 
committed on Darwin. Barratry can only be committed against 
the owner of the ship. The owner of the goods has nothing to 
do with it ; if ^he owner of the ship assents to an act it is not 
barratry. Barratry does not bear relation to the person who 
effects the insurance, and wants to sue the under-writer, but re- 
spects the owner of the ship ; thus has it hitherto been held : but 
the law is enlarging itself on this point. Vatlejo v. Wheeler was 
the first case ; the Plaintiff comes within that case, he is owner 
of the ship pro hdc vice. She is to sail when he pleases, to be 
kept as long as he pleases, for a certain.period^ without paying 
any thing, and after that period, then at certain demurrage per 
day. The ship being despatched,” by whom ? ** By the 

Plaintiff.” So this becomes distinguishable from the case of a 
part-freighter, or general ship, where the time of sailing depends 
on the master. Here the Plaintiff exercises that controul which 


(a) 1 Cowp. 1 43. 


1817 - 

Soares 

V. 

Thornton. 


C 6S2 3 


C 633 ] 


(Jb) 1 Term. Rep. 323. 
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1817. an owner alone exercises. At Pernau the master is to address 
‘ to the assigns or agents of the freighter, to take on board a hun- 

drcid tons of flax, and the time of sailing thence is to be directed 
Thornton, by the PlaintifPsi^agents ; so that he cannot stir thence, till the 
Plaintiff* orders him : he is then to proceed with the cargo to 
Oporto^ and there end the voyage ; here, then, is a hiring of the 
vessel for the voyage. If the hundred tons of flax, indeed, were 
not sufficient io load her, the commander was at liberty to take, 
in goods from other persons. But if the vessel w^ere not the 
PlaintifPs, he would have been at liberty to do that without con- 
sulting the freighter. No part, therefore, more strongly than 
this, shows that the master was to do this for the benefit of the 
freighters. He is to be nllowed eight days only for this, not ad 
libitum^ as he would if the ship were still his. The direction and 
controul of this ship is therefore to be in the freighters also. In 
the case of Tate v. Meek^ now in the paper for .argument, the 
charter-party is in the same terms ; the privilege of filling the 
ship is in substance a letting of the ship, inasmuch as no other 
can use the ship without the PlaintilPs consent. The terms of 
the charter-party in Vallejo v, Wheeler do not appear, but the 
Court will look to the substance : if the effect be to put the en- 
tire controul of the ship in the freighters for the voyage, it is a 
letting to hire. In justice the Defendant ought to pay, because 
this loss is brought about by the act of a person over whom the 
Plaintiff had no controul. It is the policy and spirit of insurance 
law, to effectuate these contracts to the uttermost, and it appears 
that in substance and effect the Plaintiffs are the owners of the 
vessel for the purpose of this policy. The case which will be 
cited, Nutt v. Bourdieu^ is distinguishable from the present, for 
r 634 3 there the plaintiffs had no controul over the vessel. But, se- 
condly, effect must be given to the words in the policy “ all other 
losses and damages which shall happen and come to the ship or 
merchandises, or auy part thereof.” These words were intend- 
ed to have the fullest effect, as was held in Cullen v. Butler (a), 
recently decided in JB. JB. The second count was framed on 
these general words, and the Court held the Plaintiff entitled to 
recover on that count. Effect is to be given, according to this 
case, to the general words in this policy, and according thereto 
any loss which happens is to be compensated. If it is a loss 
which comes not within any of the antecedent special losses, it 
does come within the general words. 

(«) Not yet reported. 


Vaughan^ 
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Vaughan, Serjt., contra. Barratry is well defined in a recent . 
judgement of Lord Ellenborough, C. J., in Earle v. Ramcroft (a). 
A more correct rejiort of the facts of Vallejo v. Wheeler is found 
in Llofft Q)\ printed from a note of Alleyne who^rgued it against 
Butter. The fact of his being owner, under the charter party, 
is expressly found by the jury, under the direction of the Court. 
It was thrice spoken to, and much argued on the point, whether 
Wittes were owner, or Dar*min pro hdc vice, i. e. whether the ship 
was let, or w'hether the owner had only agreed to navigate her 
to a certain spot. Lord Mansjield says, If she is let as a house, 
then he who hires her on freight is the owner.” If a ship be let 
out generally to jfreight, then the freighter is owner for that voy- 
age; but (which is material) if there be only a covenant to carry 
goods, the owner would have the direction of the ship, and the 
hiring of the master and mariners. Most charter-parties state, 
that the owner lias let to freight, and the freighter hath hired. 
Here the parties have studiously avoided any thing like a letting: 
not a single expression of this charter-party shows that the ship 
was ever let, but there is much to show that the ship could not 
be let. Here Fontes, the owner, is also commander; and he co- 
venants to take on board his vessel seventy tons of flax and five 
of hemp ; and to go to Figueira ; and when they get there, the 
captain may take on board what goods he pleases, and the freight- 
er has nothing to do with it. If goods had been shipped at JFV- 
giicira and lost, the Plaintiff would not have been liable for them: 
he had no interest or concern with the vessels. Whatever the 
captain took on board, was for the benefit of the owner of the 
ship, and on his account, not for the freighter’s. The ship is not 
let for a gross sum : there is a stipulation, that if the freighter 
wanted at Pernau to ship more than 100 tons, the freighter 
should have the preference. What ? give a preference to the 
man who was already owner of the entirety pro hdc vice, and had 
the controul of the whole ? This would be redSndant. In Val- 
lejo V. Wheeler, it was assumed, that ' the entire ship was let to 
freight The owner comes on board, because he had a right to 
go on board, and had his own master and servants on board, 
and he runs her wilfully on shore. All the cases were submitted 
to the Court, in Yates v. Fiailton, wherein the Court was dis- 
posed to review Hutton v. Bragg (c). In the case of Frazer v. 
Marsh (d), wherein a ship was chartered to the captain for a cer- 
tain number of voyages at a certain rent, Lord Ellenboroughf 

(ji) % East, \26. (A) 631. (c) VII. U. (rf) 13 iiW, 238. 
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C. J.> says, To say that the registered owner, M^ho divests him- 
self by the charter-party, of all controul and possession of the 
ship for the time being, in favour of another who has all the use 
and benefit of it^ is still liable for stores furnished to the vessel by 
the order of the captain, during the time, would be pushing the 
effect of those acts much too far.” No facts in this case show, 
that Fontes is deprived of the controul of his vessel. Here are 
wholly wanting those words which are the ordinary form of a 
charter-party, the “ granting and letting to freight.” Upon the 
defendant’s own statement, there is in that an interval voyage, 
during which they agree that the government of the ship remains 
in the ship-owner ; viz. from Figueira to Pernau ; and it occurs 
to the freighter, that if the master takes in goods at Figueira and 
goes to Pemau^ perhaps he may occupy a very inconvenient time, 
therefore he makes the owner covenant to get to Pernau by a 
certain time. 

Besti in reply. The doctrine of Vallejo v. Wheeler ought to 
be extended rather than narrowed; whereas the Defendant’s doc- 
trine would without reason protect a person against his own en- 
gagement. It would be material to know, by the report in 
Llofft^ what was the form of the charter-party in that case. There 
are as many forms of charter-parties as there are notaries. If a 
charter-party speaks of a full and complete cargo, it conveys the 
whole ship. In Hutton v. Braggs though it does not appear by 
the report in Marshal^ the charter-party was in the same words 
as in Yates v. Bailston, There is in this present case a covenant 
to pay for the freight or hire of the ship for the voyage from Lo;^- 
don to FigUeira^ and from Pernau to Oporto ; but these transac- 
tions ought to be construed liberally, and not upon a literal and 
harrow construction of the words of the charter-party : it must 
be construed by the general intent; and the intent here is, that 
the freighter shall have the entire ship for the voyage, not in- 
deed with the power of hiring and displacing the master and ma- 
riners, for no freighter of a vessel ever had that power. From 
London to Figueira the owner could only carry goods for the 
freighter; there is a .hiring of the ship to Figueira^ and of the 
whole ship to Figueira ; and although from Figueira to Pernau 
the master might take in what goods he pleased, without the 
freighter’s controul, and from Pernau home the plaintiff was to 
pay according to the quantity of goods brought home, and if he 
did not fill her, the owner had a right to do it; yet the case 
finds that the 634 bales of flax put on board at Pernau for the 

Plaintiff 
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PlaintiJBF then filled her ; so that at the time of the barratry5 and 1S17* 
when the loss took placci the freighters having filled her, were as 
fully and completely owners, and in possession of the ship as a 
charterer can ever be. It matters not in what relation to the Thornton. 
ship the Plaintiffs stood at another period, when«the loss did not 
happen. It is said, they had only a right to carry goods, but if 
an owner grants a right to carry as many goods as a vessel will 
hold, he grants the use of a vessel. This is strongly illustrated 
by analogy to the case of Burt v. Moore. If one grants the 
grass of a field, the grantee is the owner for the time being, as 
was held in Burt v. Moore (a); and may maintain trespass against 
the owner. Suppose the grantor had reserved a right to turn in 
one horse, that would be the reservation of a liberty, but the 
close is still in the grantee. But it is said, How came the 
owner on board ?” The answer is, He came on board ex ma- 
and no paper or deed will prevent that. He went there 
to supersede the person to whom the conduct of the ship was 
entrusted. An exception of reasonable room for those who are 
to navigate the ship does not prevent the ship being in the 
freighter’s exclusive possession : so lately held in B. R. in the 
case of the Trinity House v. Clarke (6). All the useful part of [ (533 ] 
the ship was here occupied by the goods of the Plaintiff. He 
who has the entire use of the ship, must be considered as the 
temporary owner of the ship. In Hutt v. Bourdieu,^ there was 
nothing to restrain the owner of the ship from doing what he 
would with it. 

Cur. adv, vult. 

Gibbs, C. J., on this day delivered the judgement of the Court. 

This was an action on a policy of insurance on the 
guese ship Joze and Maria^ and the declaration avers a loss by bar- 
ratry. I confine myself to the loss by barratry, because it is ex- 
tremely difficult for the Plaintiff to recover on any other ground, 
if he cannot recover on that. The cause was tried before Bur-> 
roughs J., in London. Evidence was given of S charter-party of 
affreightment between Fontes of the one part, and Soares^ therein 
expressed to be the freighter of the said brig, of the other part, 
which witnessed that for the considerations therein mentioned 
Fmtes covenanted that the said brig being tight and staunch, as 
is usual for vessels in merchants^ service^ and for that voyage, should 
receive and take in seventy tons of flax, and five tons of hemp, 
sail for the port of Figueira^ give notice of arrival, and make 

(/») 4 MauU ^ Sdw . S88. 

true 


(a) 3 Term Bep * 329. 
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1817. true delivery, and with all despatch sail for Peimau in Russia f 

* • where, being arrived, she should in^mediately give notice to the 

Soares freighter, and take on board one hundred tons of flax, with 
Thornton, other goods, and sail for Oporto^ and on arrival give notice, make 
delivery accordfng to bills of lading, and such delivery being 
completed, end the said intended voyage. So that by this sti* 
pulation, the master covenants, as in the last case, with the 
freighter, to take certain goods on board, to go to Figueira^ 
thence to Pernau^ to take in there one hundred tons of flax, 
[ 639 ] proceed with the cargo to Oporto^ make true delivery there, and 
so end the voyage. There are stipulations for the freight which 
it is not, I think, necessary to state, but there is a provision that 
the commander shall have liberty, without prejudice to this 
charter-party, to take in goods at Figueira and convey the same 
to Pemaity which is not an uncommon provision. There is an- 
other provision, and the freighter agrees (for this, it is observa- 
ble, the commander has the leave of the freighter), that it shall 
be lawful for the commander to complete a cargo at Pernau^ with 
other goods to be put on board over and above the said one 
hundred tons of flax : in other words, if I put one hundred tons 
only on board your vessel, the commander may fill up the vessel 
with other goods ; but if I, the freighter, choose to fill her up, I 
am to be at liberty so to do. The case states that the freighter 
put on board seventy tons of flax, and five tons of hemp, that the 
ship sailed and arrived at Figueira^ discharged her cargo, and 
sailed in ballast to Petmau^ so that it appears that the command- 
er put no goods on board at Figueira. The ship took in at Per- 
nau six hundred and thirty four bales of flax, which filled her 
up, so that the commander had no means of putting any goods 
on board. While she was lying at Deal, full of the Plaintiffs’ 
goods, and no room for any others, the owner of the ship came 
on board, took the command of her, and Gouvea, the captain, 
assenting, wilfully ran her ashore, and the goods were lost to the 
Plaintiffs. The material question is, w'hether this is a loss by 
barratry, and the objection to the Plaintiffs’ recovery is, that it 
was the owner of the vessel who ran her ashore, and by his act 
occasioned that ; whkh is supposed to be a loss by barratry. 
Barratry is an act of fraud not directed against the owner of the 
goods which are lost, but a fraud against the owner of the ship ; 
640 ] and, however innocent may be the owner of the goods, who 
seeks to recover against the underwriter, yet, if the owner of the 
ship concurs in the act which caused the loss, it takes from it the 

character 
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character of barratry ; for the very definition of barratry, is a 
fraud by the master and mpiners against the owner of the ship.* 
Pursuing this principle, in Vallejo v. Wheeler^ an action which 
was brought to recover for a loss by barratry, wherein it was ob- 
jected, that as the owner did concur, it could liot be barratry, 
the answer given was, the freighter is, for the time, pro hdc 
vice the owner. You who have let the ship to freight, are for 
the time not the owner. If Darwin had in that case concurred, 
it would have been no barratry, but you, Willes^ having parted 
with the possession of the ship for a time, are not the owner, and 
your concurrence does not prevent its being barratry. That was 
the principle of Vallejo v. Wheeler, and it has ever since been 
recognized as law. In all the other cases which have been de- 
cided pursuant to that, the owner of the ship has retained no 
controul over any part of the ship (the words “ let to freight ” 
I pay no regard to). Here the commander covenants to receive 
on board goods in London, and to proceed to Figueira, there 
being no stipulation that any goods should be put on board at 
Figueira, because the ship-owner thought himself sufficiently 
recompensed by the freight stipulated for the rest of the voyage; 
the freighter stipulates that it shall be lawful for the owner to 
put goods on board at Figueira, and take them to Pernau. This 
is much like a stipulation by the ship-owner, that he considered 
the ship let to the freighter, and that without this provision in 
his favour he would have had no right to put on board any 
goods of his own, and that he must otherwise be content with the 
freight of such goods as the freighter should put on board. The 
same observation applies to the stipulation that the owner might 
ship goods from Pernau, over and above the one hundred tons, 
if the freighter did not choose to fill up the vessel. But it is 
ui’ged that the owner having a right to ship goods on freight on 
his own account, never divested himself of the government of the 
ship, and therefore his acts cannot amount tc^ barratry. It is, 
however, a question, whether the parties have not changed places, 
and whether the freighter is not to be considered as the owner, and 
whether the owner has not merely reserved to himself the power 
to do certain things, notwithstanding the charter-party, and with- 
out prejudice to it. That is a fair question to make, but we are 
to look to a further state of the circumstances : if the original 
owner, though he continued owner for some part of the voyage, 
had ceased to be the owner when the act took place, then this 
act of his has ceased to have any effect whatsoever. At Pemau 
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the freighter exercised his election to put on board as much mer- 
chandise as entirely occupied the ship^ and the original owner 
was thereby precluded from the opportunity of loading any goods 
on board. However, therefore, the question might have stood, 
if the act had happened during the period in which it might be 
doubtful who had the controul of the ship, or in which it was di« 
vided between them, here the period when tiie owner might have 
resumed a right in the ship was*passed. The freighter had filled 
her up at Pefnau, and the owner^s opportunity was passed ; and 
the freighter had a right to require that she should then proceed, 
without any controul of any other person, except himself, to her 
place of destination. Then the act of the original owner and 
master together, was a complete act of barratry. If the right of 
the original owner was then at an end, the right of the freighter 
must be in existence. The concurrence of the freighter was 
then the only thing that would prevent the act of the master 
from being an act of barratry. The freighter did not concur in 
this act, this therefore falls within the principle of Vallejo v. 
Wheeler ; and thought there are some minute circumstances of 
distinction in this case, we are of opinion that they do not take it 
out of that principle, and that the judgement therefore must be 
for the Plaintiff. We cannot regret the result to which this rea- 
soning has conducted us; for it is a very hard thing, whe^a 
person has insured his goods, to find himself exposed to a loss, 
to which he supposed his indemnity would extend, but in which 
he is frustrated. 

Judgement for the Plaintiff. 


Pope v. Tillman. 

TN replevin, the^ Plaintiff declared, that the Defendant, in a 
“ certain dwelling-house, took divers goods and chattels of 
the Plaintiff.” After judgement by default, for the Plaintiff, and 
a writ of inquiry executed, Lens^ Serjt., in the last term, obtain- 
ed a rule nisi to arrest the final judgement; against which, 

Serjt., now showed cause. .Neither in the case of Wiatt 
V. Essingk>n (a), nor in that of Bertie v. Pickering (J), which 
were cited in moving for the rule, was the attention of the Court 

(a) 2 Id. Jtaym. 1410. (i) 4 Burr. 2455. 

referred 
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referred to the statute of Ann (a). Those cases too are in tres- 1817. 
pas $9 wherein it is more necessary to enumerate the goods than Pope " 

in replevin. The objection is now cured by that statute of jeo- v. 
♦fails since the passing whereof it is only necessary to consider Tillman 
whether this is matter of substance or of form. The taking of C *643 ] 
the Plaintiff^s goods is the substance, the enumeration of them is 
merely matter of form. Bowdell v* Parsons {c\ the omissiop of 
the venue of a request is matter of form, and caimot be taken 
advantage of by motion in arrest of judgement, which is bound 
by the same rules which regulate general demurrers. 

Lens^ in support of his rule,, was stopped by the Court., 

Gibbs, C. J. In case there should be a judgement retor-^ 
no habendo^ or capias in withernam^, it is extremely material, that 
the declaration in replevin should inform the sheriff what are the 
goods taken. I would not give judgement in this case, Y^ithout 
stating, that the Court have not failed to advert to a case in the 
time of Lord tiardwiche {d\ in which it was held that a count for 
taking quondam parcellam lintei^ et quandam parcellam papyri^ 
was good; and another case in which the taking fourteen 
skimmers and ladles, was held suflicient ; but there was some- 
thing to guide the party : here is nothing whatever to guide the 
party as to the nature of the goods taken ; and it is still more 
necessary in replevin, than in trespass, and much more so than 
in trover, that the goods should appear. Upon this declaration, 
we therefore think, no judgement can be given. 

Rule absolute to arrest the judgement. 

(a) 4 y^nn, c, 1C. w. 1 2. (A) 4 Ann. c, 16. (r) 10 359- 

(rf) Cas, Itmp.Hardw, 124.,. and Kempslon v. Nelson, S. C. 6 Bac. Abr.y Replevin, H. 

(e) 2 Sir, 1015. Bourne v. Mattaire. 
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TN this case, two actions pending between the parties (who The Court will 
^ were brothers), and all other matters in difference, were awardroiTa ” 
referred to an arbitrator, who, on the first liearing, apprized the suggestion that 
I4aintiff,v that he had no cause of action ; whereon he prayed to to whom all 
be let into an equitable case, which he supposed he had, and at- ^renoe were*^" 

tended the arbitrator by an equity counsel, with whose law the referred, con- 
sidered only the 

legal, and rejected the ^uitable questions, when the party applying does not state to the Court any 
equitable case, or question wbicb he supposes the arbitrator to have rejected. 

VoL. VII. T T arbitrator 
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arbitrator perfectly agreed; but deeming it wholly irrelevant to 
the circumstances of the parties, although on aQCOUnt of the near 
connexion between them he had submitted to hear the story four 
times told over, and leaving no question undisposed of^ he made 
his award in favolir of the Defendant. 

P€% Serjt. had, on a former day, obtained a rule nki to set 
aside this award, upon an affidavit, which suggested, that the 
arbitrator hatji refused to enter into the equitable case of the 
Plaintiff; and although it was a reference of all matters in dif- 
ference, had confined himself to the mere matter of the two ac- 
tions ; (but this ground was completely disaffirmed by the ar- 
"bitrator’s affidavit, stating to the effect above detailed ;) next, 
that inasmuch as the arbitrator had made his award respecting 
the two actions only, and not respecting the other matters in 
difference, which it appeared existed, the award was not final. 

Serjt., in showing cause, insisted, that inasmuch as the 
plaintiff did not even now state any equitable ground, or any 
evidence which he had before offered, on which the arbitrator 
ought to have decided differently, the Court would not intend 
that the arbitrator had done wrong. 

Gibbs, C. J. The questions in this case are, first, whether 
the award be final ; secondly, whether the arbitrator has so con- 
ducted himself as to give ground to either party to set aside his 
award. First, this is a reference of all matters in difference^ 
and the award therefore ought to go to all matters in difference ; 
and the arbitrator so recites in his award, and then he says, 
** Having considered all the evidence and papers, touching the 
Tnatters in difference^ I award, that the Plaintiff has no cause of 
action this, therefore, purporting to be an award concerning 
the matters in difference, is equivalent to an award on the pre- 
mises, which, according to my recollection, must be taken to be 
final, as to all matters referred. Next, whether the arbitrator’s 
conduct requires ,.the award to be reviewed. 1 agree with the 
Defendant’s counsel, that it is not sufficient to put an abstract 
proposition to an arbitrator, and upon his answer, decline to give 
evidence, or prefer a claim, and then complain of it, but that he 
should tender a specific case and specific evidence : but 1 think, on 
the fair construction of this affidavit of the arbitrator, he has com- 
pletely answered this charge. It is said, that he refused to enter- 
tain an equitable question: he was, however, attended by an equity 
counsel, and he agreed with" him in all his propositions of law, but 
was not prepared to think them applicable to the present subject ; 
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xind he swears that he was determined, -on account of the situation 
of the parties, to reject nothing which could tend to elucidate the 
question between them. 

I^ule discharged. 
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was an action of covenant. The Plaintiffs averred that ^ covenant to 

Thomas Knackstone the elder, being seised in fee of the pre- in two years”*^^ 

ihises, which they averred to be gavelkind lands in Kent^ in 1725 to 

died intestate, leaving Frances his widow, and Thomas Fran-- same and all 

m, his sons, to which sons, as his co-heirs by^the custom of ga- cr"ecte(?^ 

velkind, one undivided moiety descended, and they became there- during the 

of seised in fee, in undivided moieties, and Frances the widow where, and as 

became seised of the other undivided moiety for life, as her dower, should 

. , require, and 

the reversion after her death or second marriage belonging the same in all 
to the sons Thomas and Francis in fee, in equal moieties, in com- dentlVn!pair- 
mon; that in 1754 Francis the son died intestate, seised of the edj^mtheend 
moiety of a moiety in possession, and of a moiety of a moiety in yield up to the 
reversion expectant on the decease or marriage of Frances the {owed ^j^a^co 
widow, leaving an only daughter, Frances^ to whom the s&me venant that the 
descended in fee; that jP/viwccs the widow, in 1754 married Fre- [wi*ce oroftener 
deride HilU whereby, according to the custom of gavelkind, the a y^iar, enter 
moiety which was vested in her, as her dower, became forfeited, dition of the 
and vested in Thomas, the son, and Frances the daughter of want of 
Francis, in equal moieties, and they respectively became seised reparations 
thereof in fee, but they permitted Frederick Hill and Frances his writing^toTc-*^ 
wife to remain in possession of that moiety until the death of within six 

i TP* 1*1 months, within 

Frances Hill; that in her Jiietime, by indenture, dated 18th whicn thne the 
March, 1754, between Frederick Hill and Frances his wife, TAo- eTt^repair^w^ 
mas the son, and Frances daughter of Framis the son, of the first cordingiy : 
^part, and HansSloane, of the other part, FredeHckHill and Fran- covenant 


ces his wife, Thomas the son, and Frances Knackstone, demised to so quaii- 
Sloane, his executors administrators, and assigns, the premises, but that the 
with the messuage then standing thereon, for the term of sixty-one 


years at a certain rent: and Sloane^ for himself and his assigns, leaving the 
covenanted with Frederick Hill and wife, their executors and as- the 


signs, and with Thomas and Frances Knackstone, their heirs and 
assigns severally, that he and his assigns would, before the end of ring or proving 
two years of the term, at his and their own costs, take down the Jlce'to repail^T 
messuage then standing. on the demised grouild, and in the rpom ^ ^ 

T T 2 thereof 
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jthereof erect a good and substantial brick and timber messuage^ 
and w<*)uld, at his and their like costs, sufficiently repair, &c. 
the messuage so to be erected, and all other buildings which 
should be erected upon the ground, and all fences, &c., to the 
premises then belonging, or that should thereafter, during the 
sixty-one years’ terra, be erected on the premises, when, where 
and as occasion should require ; and the said messuage, and all 
other erections so to be, and which should be erected on the de- 
mised grbund, so. being in and by all things sufficiently repaired, 
&c., in the end of the demised term, or other sooner determi- 
nation or becoming void of the lease (which should first happen), 
W'ould yield up to Fredericic Hill and wife, or their assigns, if 
the wife should be then living, but if dead, then to Thomas and 
Frances KnaeJestone^ their heirs and assigns. They then averred 
Sloands entry, the reversion of the respective moieties belonging 
to Thomas and to Frances KnaeJestone in fee, and averred, that 
though Fredericic Hill and wife were parties to the lease, they 
had not, nor had either of them any legal title in the premises, 
the title of the wife having been, by the custom of gavelkind, 
forfeited by her marriage ; and they aver the death of Frances 
the widow in 1761 ; and they deduced the title of the reversion 
to the Plaintifis by subsequent mesne assurances, and averred an 
assignment of the term to the Defendant, and assigned for 
breach, that in that state of the title, and during the term, a 
messuage and stables and divers buildings which had been 
erected on the demised ground pursuant to the covenant in the 
lease contained, or which was thereon at the time of making the 
indenture, and were contained on the premises after the respect- 
ive assignments of the reversion and term, and.pending the term, 
were ruinous and dilapidated in the roofs,. &c., and fences, &c. ; 
and that the Defendant left them so in decay at the end of the 
term, contrary to the effect of Sloane's covenant. The De- 
fendants pleadetf, first, ?ion est factum ; secondly, that Frede^ 
rick Hill and Frances his wife had a legal interest in the pre- 
mises, and after traversing divers facts of the title in eleven 
other pleas, they pleaded, fourteenthly, that the premises in the 
declaration mentioned did not become ruinous, 8(c., and that 
the Defendant did not at the end of the terq}, leave the mesr 
suage, &c., in a ruinous and dilapidated state. The cause was 
tried at the Maidstme assizes, 1817, befbra JOallas^ J[. 
The lease to Shane was pnt in evidence, whereby the rent being 
reserved as to the oae WPiety to Fredm^k V&i aad? wife, it was 

objected 
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objected for the Defendants that this was prhnd facie evidence 
of an interest in them, and that no evidence being adduced to 
the contrary, the second issue, that they had an interest, must be 
found for the Defendants. Secondly, it vvjas objected, that if, as 
the declaration averred. Hill and wife had no legal interest, then 
it was erroneously averred that they demised ,• for that the de- 
mise must in that case be, in law, the demise of Thomas and 
Frances KnaeJestone only, and that so there was a variance 
between the proof and the declaration. The lease also contain- 
ed a covenant that it should be lawful for Hill and wife during 
her estate and interest in tlie premises, and also for Thonias and 
Frances Knachstone^ their heirs and assigns, twice or oltener in 
every year, to enter and come into the demised premises to view 
the state and condition thereof, and of all defects and wants of 
reparations found, to give or leave on the premises notice in 
writing to Sloane or his assigns, to repair within six months, 
within which time Sloane covenanted severally with Hill and 
wife, and wdth Thomas and Frances Knackstone^ to repair ac- 
cordingly.” And hereupon it was, thirdly, objected, that there 
was no covenant to repair generally, but only after six months’ 
notice, and that no notice being proved, this action could not be 
maintained. Dallas^ J., reserved these points, subject whereto 
the jury found a verdict for the Plaintiff. 

Cojde^^ Serjt., had, in Easter term, accordingly obtained a 
rule nisi to set aside the verdict and enter a nonsuit on the first 
and third objections, and to arrest the judgement on the second : 
against which 

Onslow and Blosscf^ Serjts., now showed cause. The first and 
second objections are in substance the same, and they arc an- 
swered on the record (all parts whereof the plaintiff may call in 
aid) ; for the law of gavelkind is the law of the land, and it is 
clear, that a widow forfeits her gavelkind estate in dower by 
marriage; therefore, on the averment that Frances Knacksionc^ 
the widow, married Hilly it appears that her estate had ceased, 
and it is shown on the record who are the heirs; but further, it 
is shown that she is dead, and that her estate was a life estate ; so 
there is no need to deduce title from hef. The objection is thus 
put, that if Frederick Hill and wife had no title to the premises, 
then it is the demise of two only, and the Plaintiff* slates it as 
the demise of four ; but the Plaintiffs are bound to state the lease 
as it is, otherwise they would fail on the issue of non est factum. 
If it be not stated according to its legal effect, that is only a 

ground 
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ground for the motion in arrest of judgement. The plaintifFs 
Hver that Mrs. /////’s moiety was gavelkind land : tliey aver, and 
it is not denied, that her estate was only for her life, during her 
widowhood : they aver that she, having no interest joined, that 
she married, and'^lhat her estate vested in her children in fee. 
The Defendant, admitting all this, singles out that part of the 
recital which states, that Mrs. JJ/ll has no interest, and alleges 
that she had an interest. This then is an affirmative proposi- 
tion which the Defendant is bound to prove. The only inte- 
rest all edged in Mrs. Hill on the record, is an interest for life; 
the Plaintiff’ shows the determination of that interest before the 
conveyance of the reversion. Suppose her estate for life had 
been absolute; if the Plaintiffs show that she died before the 
grant to them of this reversion, it is immaterial to them, whether 
she had an estate for life or not. If she had an estate for life, 
she had a present interest, and a demising power at the time of 
the demise, wdiicli gets rid of the objection that it w^as not her 
demise, but her confirmation. If she had no present interest, 
still it cannot be taken advantage of here, for it is not the point 
of the action, but inducement to the action, and so differs from 
Treporf^ case, which was ejeciione Jinnee^ and plea not guilty, 
which put in issue every material allegation of the declaration, 
and, amongst others, that on which his title rested, that he had 
a lease from two. Here, wliat is averred on the record is proved, 
that Mrs. Hill had an estate for life, that by her marriage her 
life estate fell into the other two ; so that the estate w^as unques- 
tionably out of the way, either by her raariiagc, or by her de- 
cease, at the time of making the lease of the reversion. Challoner 
V, Havis (a). As to the motion in arrest of judgement, Treport*^ 
case (^), cited in moving for the rule, is this : In ejectment, a 
Plaintiff* declared on a lease by A» and B, a special verdict found 
that A, was tenant for life, with remainder to B., in fee. It is 
the denjise of A. apd the confirmation of B., during the life of 
A. ; and after death, it is the lease of B. and confirmation 
of A , ; and because the Plaintiff* declared on the joint demise of 
A. and B., it was found against the Plaintiff*. That is not ana- 
logous to the present case, where the Plaintiffs have ^itated it as 
the lease of four, and that two had no interest. The Plaintiff's 
derive no title under this lease, it is the lease under which the 
defendant holds, and which he has broken, and which, he has 
pleaded, is a good, valid, and subsisting lease* In HauxwoodBiid 
{a) I M Raym. 403, 4. cites Laiclu 95. and Hob. 107. (A) 6 Rep. IS 

JIt{sdmd*s 
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HusbandCs case (c), action for disturbing him of his common, the 
Plaintiff derives title by lease from A. and B. A. was tenant foi^ 
life, and J3. remainder man in tail, and reversion in fee ; and 
the same objection was made as in Treporf^ case, and it was 
lield, the variance was not material, for it waj only conveyance 
to the action. In Hauxwood v. Husband^ it did not appear on 
the declaration, as it^does here, that one was tenant for life, and 
the other reversioner, and although possession is sufficient in the 
one case, and not in the other, and the Plaintiff^ in an action on 
the case, need not state his title, nor the technical steps by which 
he makes it out ; yet the proof in the one case, and the state- 
ment on the record in the other, must equally coincide with the 
law. As the case stands, the objection can only be taken ad- 
vantage of on the plea of non est factum. As to the third objec- 
tion, if a covenant be to repair on six months* notice, in order 
to succeed in an action on that covenant, notice must be proved, 
but here is another covenant for which no notice is necessary, 
namely, a covenant to leave in repair at the end of the term, and 
the Plaintiffs declare for not leaving in repair. This is distinct 
from the covenant which gives the lessor leave to enter on the 
premises, and give notice. It cannot be intended that the Plain- 
tiffs are to give him at the end of the lease six months* notice to 
enter and repair the premises six months after the time when he 
would become a trespasser. And though the Plaintiffs could 
not, without proving a notice, recover on the covenant to which 
it relates, they are entitled to recover on this. The lessee has 
no longer any locus penitential^ or power to repair. If the cove- 
nant for notice controlled the other covenant, it would follow 
that during the last six months, and ever after, no action could 
be maintained for the want of repairs ; for six months* notice 
could not be given him, because the lessee cannot re-enter and 
do the repairs after his term. The covenant permitting the les- 
sor to inspect and give notice, is introduced^ not for the benefit 
of the lessee, but of the lessor. 

Copley in support of the rule. As to the first point, the want 
of interest in Frederick HiU and Frances his wife, it is stated on 
the record, that they had no interest whatever, and it was ne- 
cessary that it should be so averred, for it was necessary that the 
apparent interest should be shown and got rid of. The Plain- 
tiffs aver in the second plea, that there was an interest in Frede» 
rick Hill and Frances his wife, but that is a mere denial and tra- 
(c) 1 heon. 177. & C, by name of Hoiteywood v. Husband, Cro, El. 163, 4. 
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1817* verse of the allegation in the declaration, that there was do sneli 
Wood ^iiterest, not a substantive averment that there was such an intei^ 
est; else the Plaintiffs must hav^ proved it. The life interest 
Day. which Frances Hill is shown to have had, is also shown to be 
gone. She then^had no interest, but she joins in the demise; 
the bare production of that demise, is evidence that she had an 
interest, and disproves the allegation on the record, that she had 
no interest. Next, the Plaintiffs are entitled to arrest the judge- 
ment : it is laid down in all the authorities, that a title on record 
must be set out according to the substance and legal effect of the 
deed. Here it is stated on the record, that th^re is no interest 
in Frederick Hill and wife. The deed produced was a demise by 
Hill and wife as well as the others ; and, unless it were shown 
that those two had no interest, this deed proved that he had an 
interest. If it be true that there was no interest in two of the 
parties, it ought to be stated as the demise of the other two. The 
Defendant would not have objected, as is supposed, that there 
was a variance, if the Plaintiffs had proved that two had no in- 
terest ; for if, in point of law, this were the demise of two only, 
though on the face of the deed, a demise by four appears, it 
would be no variance. Chester v. Willan (a). One of three joint- 
tenants granted, bargained, sold, assigned, and set over to an- 
other, all his estate. The jury found that he granted”; that 
expression in a verdict w^as held sufficient, as the saying of lay- 
men ; but the Court held that it would not suffice in a plea. 
Here the Plaintiffs have put a number of facts on the record, 
whence they wish the Court to collect the inference, that this is 
the demise of two, though they state it to be the demise of four. 
The party pleading must take on himself to ascertain the legal 
effect of the deed. So in Osmere v. Sheaf e (5), a grant of a rent, 
in consideration of natural affection ought to be pleaded as a co- 
[ 654 ] venant to stand seised to uses, it must not be pleaded by way of 
argument and inference, but the Defendant, at his peril, must 
plead it according to its legal effect. So, in Baker v. Lade (c), 
which also was a case in replevin, and so ruled on demurrer to 
the pleadings. So Taylor v. Vale{fi\ dedi et concessit if it ope- 
rate as a bargain and sale, must be so pleaded. As to the third 
point, of the covenant to repair; the way in which the objectimi 
is put, is perfectly correct. The Defendant is not bound to ad- 
here to his plea of non est factum^ if he chooses to rely on the se- 
cond plea to the covenant itself. If the Plaintiffs have set out a 

(a)^Saund.9$. {b)Carik.30% (c) 3 lev. 291. {d) €ro. El 

covenant 
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covenant without setting out another, part that qualifies it| the 1817* 
Defendant may take advantage of it on the plea of now est factuml — 

If the Plaintiffs gave notice to repair one month before the end 

of the term, the Defendant would be bound to repair ; the re« Dat« 

quest to repair would include a license to enter and repair, and if 

the lessor refused to admit him, it might be pleaded. Here, as 

the Defendant contends, is a covenant to repair in this instance, 

qualified in this way : The lessor is to give notice to repair in the 

first instance, and then the lessee is to repair within six months. 

JBo^, dem. Goatleyy v. Paine {a\ they admitted, was to the con- 
trary effect. If there is an interest apparent in any party on the 
record, it is necessary that the precise nature of that interest 
should appear, and the extinction of that interest. As to the 
argument that it appears that it was only a life estate, that is not 
so, for it is averred that the life estate was gone, therefore appa- 
rently, this was another interest, and might endure to this day ; 
and so it is not shown that Frances Hill has not an interest now 
existing, nor that the Plaintiffs are the proper parties to bring 
this action : therefore the judgement must be for the Defendant. 

Cur. adv. mlL 

On this day Gibbs, C. J., delivered the judgement of the [ 658 ] 
Court. First, it is objected, that on the Plea of non est factum^ 
the instrument introduced does not appear to be such a deed as 
is stated by the Plaintiffs. The next objection is this ; it is said 
that Hill and his wife had nothing in the premises, yet they are 
averred to demise ; but we must look to another allegation in the 
title, which stands uncontradicted. The Plaintiffs state that 
Thomas KnacJcstone the elder was seised in fee of the premises, 
that on his death, by the custom of gavelkind, they descended, 
as to one moiety, to his wife, for her life, and as to the other, to 
his sons, Thomas and Francis ; that the widow lost her moiety 
by her marriage; and that the estate thereby came to the Awaci- 
stonesy who suffered her to remain in possession: they thus de- 
duce a clear title in Thomas and Francis KnacJcstone to the whole; 
and I think they might have stopped there; but they aver, that 
Hill and wife had no title; this, I think, is only an averment 
that they acquired no other title. If it* be understood in any 
other sense, the issue taken tliereon appears to be an issue of 
law, and so is immaterial ; but if taken as a denial of the allega- 
tion that no estate in the premises came any other conveyance 
to the HiUSf then it was incumbent on the Definidant to prove 


that 
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that such estate did come; for, inasmuch as that is a negative 
averment, it could not be proved by the Plaintiff, but if at all to 
be proved, it was to be proved by the Defendant. We think, 
therefore, that the Plaintiffs have not failed in making out their 
case in proof, and therefore both the rules, as well that for a new 
trial) as the rule in arrest of judgement, must be 

Discharged. 


^ Thompson v. Brown. 

npHIS was an action of covenant. The declaration stated that 
by indenture between the Plaintiff and the Defendant, the 
Plaintiff, who was master of the brig Fortitude^ covenanted with 
the freighter and his assigns, that the vessel being then tight and 
properly fitted for the voyage, the master should immediately 
receive on board in London^ from the freighter, such goods as he 
might think fit to load, and therewith proceed direct to Gibraltar^ 
where being arrived, and ready to deliver the cargo, he the mas- 


[ 656 ] 

June 20. 

C *657 ] 

The Plaintiff 
covenanted that 
his ship would 
receive from 
the freighter’s 
agent at G'ib» 
raltar^ or at 
Malaga^ Seville, 
or Cadiz, as 
should be or- 
dered by the 
freighter’s 

rSr, a^home- ter would give immediate notice thereof to the freighter’s agents, 
and^tiverwftiv assigns there, and make a true delivery of the cargo, agree- 
sail direct to ably to bills of lading ; and having completed the delivery of the 
outward cargo, and being again ready to load, the master would 
receive on board from the agents or assigns of the freighter at 
Gibraltar^ or at Malaga^ Cadiz^ or Seville^ as should be ordered 
by the freighter’s agents or assigns at Gibraltar^ such other goods 
as they might think fit to load; and having received the home- 
voy^Tut^and ward Cargo on board, therewith should sail direct to London^ 
where being arrived and ready to deliver the homeward cargo, he 
the master would give immedFate notice thereof to the freighter, 
his agents, or assigns, and make a right and true delivery there- 
of, agreeably to bills of lading, and, such delivery being com- 
on ihTddimy pleted, end the intended voyage ; the act of God, the king’s ene- 

ofthe home- mies, restraint of pVinces, rulers, *fire, and all dangers and ac- 
warci cargo in ^ 

l/mdon, and cidetits of the seas, men, and navigation, excepted ; and the 

moiety by a master thereby agreed that the vessel should lie in the port of 

bill at two Ijtmdon for receiving die outward cargo, and at Gibraltar for 

th^^^on delivering the same, and there, or at Malaga, Cadiz, or SeviUe, 

"rhe** receiving the homeward cargo, and in London for delivering 
Plaintiff, in 

pursuance of direotioos fcom the freighter’! agent at Gtbraltar, sailed to Cadiz for a cargo, the freighter’s 
agent at Cadiz directed him to go to SeviUe for a cargo ; the freighter’s agent at Seville loaded a home- 
ward cargo, and directed him to proceed to Liverpool, where he delivered, and the freighter receive the 
cargo. Held that the Plaintiff could not, in an action of covenant on the charter-party, averring the 
substituted voyage, recover the freight covenanted to be i^aid bn Uie delivery in London, 

the 


Ijondon, and 
there make true 
delivery of it j 
and the 
freighter co- 
venanted to 
pay for the 
freight of the 
vessel for the 


home 5!iOL, 
viz. 200/, on 
clearing out- 
wards, 100/. at 
Gibraltar, one 
moiety of the 
residue in cash 
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the same, sixty running days in the whole, to commence from the 
day on which the vessel should be entered outward at the C«s^* 
tom House in the port of London^ and ready to receive the said 
outward cargo, to cease on her being despatched therewith, re- 
commence on her arrival at Gibraltar aforesaicf, being admitted 
to pratique^ ready to deliver, and notice thereof being given as 
aforesaid ; to cease in the event of her being despatched from 
thence to another port, and recommence on her arrival at such 
other port, and being ready to load; to cease again on her being 
despatched with the homeward cargo, and finally recommence on 
her arrival and being reported inward at the custom-house in 
the port of Lo7idon ; in consideration whereof, the freighter 
thereby covenanted with the master, that he, the freighter, his 
agents, or assigns, would at his or their costs send the outward 
cargo alongside the vessel in the port of London^ and receive the 
same from alongside her at Gibraltar^ also give the orders rela- 
tive to the vessel’s port for loading the homeward cargo, and, at 
Gibraltay'j or at Malaga, Cadiz, or Seville, at his or their own 
costs, send alongside the vessel the homeward cargo, and receive 
the same from alongside her in London, within the days there- 
inbefore limited for those purposes, or days of demurrage there- 
inafter granted; and also would pay to the master or his as- 
signs, for the freight of the vessel for the voyage both out and 
home, 5501,, with 5 per cent, primage thereon ; and a gratuity to 
the master of 26Z. 5s, ; and that the freight primage and gratuity 
should be paid as follows, viz. : OSOOL in cash forthwith on the day 
the said vessel should be cleared outward ^t the custom-house of 
London ; lOOZ. in cash forthwith on delivery of the outward cargo 
at Gibraltar, at the then current rate pf exchange; one equal 
moiety or half part of the remainder in cash forthwith on delivery 
of the homeward cargo in London, and the residue thereof to be 
paid by a bill or bills to be djawn upon, and accepted by the 
firm of McCarthy and Brown, payable in Lortdon at two months 
from the completion of the said delivery ; moreover, the master 
thereby agreed that the freighter, his agents, or assigns, might 
keep the vessel on demurrage at her ports or places of loading' 
and unloading 10 running days in the whole, over and above the 
lay days, on paying 5l. 6s, sterling per day; and the Plaintiff 
averred that the vessel at the time of making the charter-party 
was tight and properly fitted for the voyage, that the master im- 
mediately received on board ifi London from the freighter, such" 
goods as he thought fit to load, and therewith sailed to Gibraltar % 

and 
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and arrived there with the outward cargo, and gave immediate 
notice thereof in writing to the agents or assigns of the freighter 
there, and made true delivery of the cargo agreeably to bills of 
lading arhich were signed for the same ; and afterwards com- 
pleted the delivery of the outward cargo; and the vessel being 
again ready to load, the master being then and there willing and 
ready to receive on board her from the agent or assigns of the 
freighter at Gibraltar^ or at Malaga^ Cadiz^ or Seville^ as should 
be ordered by the said agents or assigns at Gibraltar^ such 
other goods as the said agent or assigns might think fit to load, 
he the master was afterwards, at Gibraltar aforesaid, ordered and 
directed by the agents of the freighter at Gibraltar^ to wit, one 
Alexander Farqnharson^ the agent of the freighter at Gibraltar 
in that behalf duly authorized and empowered, to proceed from 
Gibraltar to Cadiz^ for the purpose of there receiving on board 
an homeward cargo ; and afterwards, in consequence of and in 
obedience to such orders and directions, set sail in and with the 
vessel from Gibraltar for Cadiz^ and, arrived there, gave notice 
of such his arrival at Cadiz to the agents of the freighter, and was 
willing to have received on board the vessel from the agents or 
assigns of the freighter at Cadizj such other goods as the last- 
mentioned agents or assigns might think fit to load, whereof the 
freighter’s agents or assigns at Cadiz had notice ; and he further 
averred, that be remained at Cadiz in such readiness for a long 
time ; that the freighter’s agents or assigns at Cadiz did not think 
fit to put on board the ship at Cadiz any goods, but after his 
arrival with the vessel at Cadiz, and after he had continued there 
with her in readiness as aforesaid, he was ordered and directed 
by the freighter’s agents at Cadiz, to wit, the firm of Strange and 
Co,, the freighter’s agents at Cadiz in that behalf duly authorized 
and empowered, to proceed with the vessel without delay to Se^ 
viUe, and there to receive from the agents of the charterer a full 
cargo of lawful goods as might be tendered him by the last-men- 
tioned agents, and to do with the same in the manner provided 
for by the charterer, with the exception that the port ,of deli- 
very of the lastHmentiotied cargo should be Liverpool and not 
London ; and the Plaintiff averred that in pursuance of the orders 
so received by him from the freighter’s agents at Cadiz, he after- 
wards^ and with all due speed, sailed with the vessel from Cadiz 
for SeviUe, arrived, and gave immediate notice thereof to the 
£raigfa(e/s s^^ents or assigns there,* and there received on board 
thewRMel from the fMghter^s agents or assigns at Seville, such 

goods 
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goods as the freighter’s last^meptioned agents or assigns thought 
fit to load, and *were tendered to him; and the vessel having re-- 
ceived that homeward cargo on board, immediately sailed from 
S^villey and returned therewith direct to Liverpool^ being the port 
appointed and substituted for the port of LfOridon as the port of 
delivery of and for the homeward cargo, strived with the home- 
ward cargo at Liverpool, and was ready to deliver it, gave imme- 
diate notice of his arrival at Liverpool, and of his. readiness to 
deliver the homeward cargo, to the freighter’s agents or assigns 
at Liverpool, and made a true delivery thereof at Liverpool 
agreeably to the bills of lading which were signed for the same ; 
and the homeward cargo was there, at Liverpool, received by the 
freighter’s agents or assigns : that such delivery of the homeward 
cargo was completed at Liverpool, and so the voyage was ended, 
according to the form and effect of the charter-party; whereof 
the Defendant had notice; and the Plaintiff* further averred that 
he would have made a true delivery of the homeward cargo in 
the port of London, if he had not so been ordered and directed 
by the freighter’s agents or assigns at Cadiz to proceed^ therewith 
to Liverpool, and if Liverpool had not been substituted by the 
freighter’s agents or assigns as the port of delivery of the last-men- 
tioned cargo instead of London ; and although the Plaintiff bad 
truly performed the charter-party in all things therein contained 
on his behalf, yet, protesting that the Defendant had not per- 
formed any thing in the charter-party contained in his behalf be 
averred a breach in the nonpayment of the sum of 550U for the freight 
of the vessel for the said voyage both out and home, with primage 
and gratuity to the master, contrary to the form and effect of the 
charter-party, and the covenant of the Defendant in that behalf 
therein contained. He also averred a breach for 1 6 days’ demur*^ 
rage at Seville and Liverpool, which vras so as aforesaid appoint- 
ed and substituted as the port of delivery of the bomeward cargo* 
for and instead of London* The Defendant after craving qi/ier% 
demurred generally to this declaration. 

JBest, Serjt., oil a former day in this term contended, in aup?* 
port of this demurrer, that, inasmuch as the charter-party gave 
no discretion to the freighter’s agents at Gibrattar, qj^ 

Simile, to substitute Liverpool for London as the port of deUimiyi 
hut was confined to the direction^ whether the ship should re« 
coive her homeward cargo at Qib^aMskn Pr at or 

^Uie, the voyage to LimpooH and deUvery of ^ cargo tbara. 
was no performance of any covenant contained in this charter- 

party; 
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partj^; and however the Plaintijff. mi^t be entitled to a remedy 
in some other form of action, an action of covenant on this in- 
strument could not be maintained, to recover a compensation for 
this service. It is not shown on the declaration that the substi- 
tuted vo)^age is broug^ht within the scope of the duties which the 
master by that charter-party takes on himself. The one voyage 
could not be substituted for the other by parol, so as to engraft 
it upon the same contract It is a maxim unumquodque dissolvi 
codcm ligamine quo ligatur. It would, perhaps, be contended, that 
even if the Defendant could before breach dispense with the 
Plaintiffs performance of his original contract to take the home- 
ward-bound cargo to London^ yet that he could not thereby dis- 
charge himself from his own obligation to pay the freight c'bve- 
nanted ; but in that case the Plaintiff, in order to entitle himself 
to recover, must, on the covenant, show either that he has pfer- 
formed the voyage covenanted, or, at least, that be has done all 
which was in his power to do, and was prevented from doing the 
residue by the act of the covenantee : if the Plaintiff* had here 
shown that he did all in his power to deliver the cargo in London^ 
and was prevented therefrom by the act of the Defendant, he 
might have properly averred a breach of the Defendant’s cove- 
nant to employ the vessel in bringing a cargo to London^ and to 
pay freight for the same ; but he does not declare on that engage- 
ment, but on a supposed substituted contract to carry to Liver^ 
pooli for which no covenant exists, either in the charter-party, by 
relation to future orders therein contemplated to be afterwards 
given, or in any subsequent instrument : if, indeed, any such sub- 
sequent deed were in existence, it would be incumbent on the 
Plaintiff to declare thereon, whereto the first charter-party would 
then become mere inducement. If the Plaintiff, after delivering 
his cargo at Liverpool^ had proceeded to London^ and declared for 
the freight to London^ averring a dispensation by the Defendant of 
carrying it further tlian Liverpool^ that action might possibly hav^ 
been sustained, but this declaration, which founds itself on the 
performance of a wholly new bargain, not made under sei|l, and 
infers from it the conclusion of law which would have resulted 
from the performance olP the voyage covenanted, is misconceived. 
In Worsley v. Wood (a) Lord Kenyon^ C. J., lays down the doc- 
trine much more strongly than is necessary for this case. If 
there be a condition precedent, to do an impossible thing, the 
obligation becomes single; but, however improbable the thing 

(a) 1 r. /?. 719. 


may 
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may it must be complied with, or the right which was to at- 
tach on its being performed, does not vest. If the condition be* 
that shall enfeoff i?., and An do all in his power to perform 
the condition, and JS* will hot receive livery of seisin, yet, from 
the time of^ Lord Cohe to the present moment it has not been 
doubted, but that the right which was to d^end on the perform- 
ance of that condition, did not arise.” In Glazebropk v. Wood^ 
raw (a), it was attempted to argue, that a covenant to pay the 
purchase-money for the assignment of a school. Was independent 
of the correlative covenant to convey the school ; but the Court 
held, that, according to the cases of Kingston v. Preston (6), and 
Jones v. Barkley (c), the conveyance must be tendered before the 
price could be exacted. So here, the Plaintiff was to return to 
London^ and there deliver his cargo, and until he shall have done 
it, .he is not entitled to recover his compensation on this covenant. 
In Lancashire v. Killingworth (<f), Holt^ C. J., thus lays down 
the rule ; The reason of all those cases, is, that when the 
Plaintiff himself is to do an act, and that act is not done, he 
ought to show to the Court that he had done every thing that 
was in his power.” That was an action on a covenant to trans- 
fer stock, and the Plaintiff alleged that he was ready, and of- 
fered to make the transfer, but that the Defendant was not 
willing to accept it ; it was urged that thfe allegation of his un- 
willingness was sufficient, and that the Plaintiff had done all he 
could do ; but the Court held, that he ought to have averred an 
actual tender, and a positive refusal by the Defendant. Smith v. 
Wilson {e% too, is a much stronger case than this, for the decla- 
ration therein averred an actual dispensation with the voyage, 
yet the Court held, that, ** as the ship had never arrived at her 
destined port, within the terms of the charter-party, the freight 
claimed in the declaration never became demandable by law 
and they recognized the case of Cook v. Jennings [f)y where it 
was decided, that upon a covenant to •‘pay freight at seven 
pounds per standard hundred for deals delivered in Liverpool^* 
the Plaintiff, averring a shipwreck, and the consequent landing 
of the cargo in the course of the voyage, and that the Defend- 
ant there accepted the deals, and sold thetn for his own use, was 
not entitled to recover freight pro ratd itineris* ^ 

Vaughan^ Sexjt, contrd^ contended, that, although the Plaintiff 
had not alleged that he had carried the homeward cargo to 

(«) Term* Rep, 366. . (c) Doug, 689. (e) S East, 437* 

(A) Cit, m Jones v# Barkley, Doug, 689* (rf) 1 Com, 116. (/) t Term Rep, 381. 
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yet that he had all^d a reason on the &ce of the record^ 
which was a sufficient eKcuse for not going to London^ and 
equally entitled him to his freight as if he had gone thither. In 
Cook V. Jenning^^ and Wordey v. Wood, Lord Kenyovi^ doctrine 
had been mis-stated, for there J3. was a stranger, whose consent 
to the feoffinent undertook to obtain ; but if it be the act of 
the Defendant that prevents the Plaintiff’s performance, the effect 
is different. In Smith v. Wilson, all that the Plaintiff could do, 
was, to take certain remote steps which might put him in a way 
to perform, but Lord Ellenhorough, C. J., remarked,, the actual 
event of performance did not depend upon the Plaintiff, but on 
the act of God, &c., and the utmost of his endeavours was there- 
foi*e only a step towards performance, and could not entitle him 
to recover : therefore that case is not relevant. In Cook v. Jen- 
flings, Lawrence, J., furnishes the Plaintiff with a complete answer 
to the argument drawn from Worsley v. Wood s he observes that 
the Plaintiff is not entitled to the whole freight unless he per- 
fiurm the whole voyage, except in cases where the owner of the 
goods prevents him, nor is he entitled to freight rata, unless 
under a new agreement.” To adapt the same doctrine to the 
present case ; this is not a new voyage, it is a stopping short at 
Liverpool, instead of going on to London ; but if the shipper ac- 
cepts the goods at Liverpool, he renders it unnecessary to carry 
them on to London* Hotham v. The East India Company (a) : 
that was the case of a voyage from London to India and back to 
London* On the homeward voyage, the ship sunk at Margate, 
the East India Company's servants went to the spot and fished 
up a part of the cargo, which was pepper, and rendered it mar- 
ketable. The ship was weighed up and arrived at London with 
a small part of the cargo on board. In an action brought on 
fiE>ur feigned issues to try whether freight were due, the charter- 
party appeared to contain a clause that freight was to be paid 
only if the ship performed her voyage and arrived in London in 
safety, and not otherwise. And by another clause it was pro- 
vidad that, in case the ship did not arrive in safety in the Thames, 
and there make a right delivery of the whole and entire cargo, 
the Company should not bo liable to pay any of the sums of 
money therein before agreed to be paid for freight and demur- 
itage. Lord Mansfield, C. J., bad no doubt, but that if the de- 
livery at Margate was, in the contemplation of the parties, sub- 
stituted for a delivery at London, it might have been averred in 

(a) Dovg* a72. 


an 
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nn action of covenant, because there can be no material fact in a 
cause, which may not be put upon record, or given in evidence 
on the general issue.” And says, There could have 

been no doubt on the subject of the first issue, if the parties had 
gone on in the usual way, by an action of covenant on the char- 
ter-party. If an act undertaken to be done is dispensed with by 
the other party, it is sufficient so to state it on the record; spe- 
cial pleading being nothing but a bare narratiorr of facts in a 
legal form.” That case is scarcely distinguishable from the pre- 
sent case, except that the latter is the stronger. Shepard v. De 
Bcrnalcs (a), the Plaintiff covenanted that the ship should go to 
Tangiers, and there oj>ply to the Defendant’s agent for orders 
whether he was to deliver the cargo there, or proceed to SU 
J\ucar, or Cadiz^ and that he would make true delivery of the 
cargo, agreeably to bills of lading. He was there directed by 
Defendant’s agent to go on to Cadizy and was thereby pre- 
vented from delivering his cargo to the Defendant’s agents at 
Tangiers or SL Lucavy in conformity to the bills of lading ; and 
he delivered his cargo at Cadizy agreeably to the orders of the 
Defendant’s agents. And it was urged, the Plaintiff* had no 
right at all to deliver the goods at Cadizy Cadiz not being men- 
tioned in the bills of lading, and that his act laid him under the 
necessity of demanding the freight of the consignee at the place ; 
but the Court held the contrary. It is needless to cite Jones v. 
Barkley and other similar cases. Where the charterer insists on 
the master’s going to Liverpool instead of Londony surely this is 
a dispensation. 

Besty in reply. The Defendant’s argument remains unshaken. 
The Defendant does not contend that the Plaintiff alleges he has 
done the thing covenanted : the argument is this, the Plaintiff 
may have done a thing which entitles him to another action, he 
has not done the act which entitles him to this action. He avers 
that he has performed, with the exception that Liverpool and not 
London is the port of delivery. The only agents mentioned in 
the charter-party are the agents at Gibraltar : they may order 
the master to load at Gibraltar, MalagUy Sevillcy or Cadizy but 
the charter-party notices no agent at Cadiz or Seville authorized 
to send the vessel forward from thence ; and even if it may be 
considered that an allegation that this was done by the agent,' 
equivalent to an allegation that it is done by the Plaintiff him- 
self, which is highly questionable, yet under a parol direction 

(a) 15 JSasi, 56JS, 
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given by the Plaintiff in contravention of the charter-party, the 
right of action here insisted on does hot arise. The Plaintiff him- 
self could not under this contract send the ship to two of the three 
places, only to one : he sends her to Cadiz^ and there a person 
who could have iio right so to do, sends her on to Seville^ and 
thence to Liverpool^ and after this allegation the Plaintiff con- 
cludes his declaration with the erroneous inference, and so the 
Plaintiff has performed the voyage.” The Plaintiff’s counsel has 
argued that Liverpool was in the course of the voyage from 
ville to London^ but the fact is not so : Liverpool is moye distant 
from Seville than London^ and is not in the course of the voyage. 
It has been supposed that the doctrine cited from Bo» Ah. is 
stated by Lord Kenyon in a manner more favourable to the 
Plaintiff in Cook v. Jennings than it is in Worsley v. Wood, be- 
cause in the former he notices the exception of a frustration by 
the act of the covenantee. But, to enable the Plaintiff to reco- 
ver, that frustration must distinctly appear to be by the act of 
the covenantee. The one report and the other are equally fa- 
vourable to the Defendant’s argument. It is said there was only 
an endeavour, but there was an offer to go the voyage. In the 
case of Hotham v. The East India Company, it is clear that the 
goods were taken out by the owners and carried to London, and 
the vessel itself was got up and carried to London : the owner 
anticipates the ship, and takes the goods, and carries them him- 
self. But even if that case be considered as decided on the sub- 
stitution of another contract, yet it was in the loose form of a 
feigned issue, not an action of covenant, and what Lord Mans^ 
field and Bidler say, were obiter dicta, and not a decision ; and 
subsequent cases, too, prove that a plaintiff must declare on the 
new bargain ; but Lawrence, J., also says, in Cook v. Jennings, 
that a substitution is a new agreement. In the case of Shepard 
V. De Bernalcs the vessel was bound by the charter-party to go 
to Cadiz, and her^ going was therefore a performance; and the 
case is dissimilar. The Defendant relied on the diversity be- 
tween the bills of lading and the delivery ; but the charter-party 
warranted that voyage. Here the charter-party does not warrant 
this voyage. The Plaintiff is to be paid his freight in London, 
by bills at two months from the delivery of his cargo in London. 
How can the Plaintiff on this form of action entitle himself to 
those bills? Cur. adv. vult. 

Gibbs, C. J., now delivered the judgement of the Court. This 
is an action of covenant on a charter-party for freight; and the 

declaration 
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declaration states, that by a charter-party made between the 1817. 

Plaintiff^ master of the brig Fortitude^ and the Defendant, th*e 

master covenanted that the vessel, being then tight and staunch,. Thompson 
should immediately receive and take on board at London^ from Brown. 
the freighter, all such goods as the freighter i^ould choose, not 
exceeding what she could reasonably stow, and immediately sail 
for Gih'dltar^ where the said master should make a right and true 
delivery, and having delivered, and being again«ready Jto load, 
would receive at Gibraltar or at Malaga^ Cadiz^ or Seville^ as 
should be ordered by the freighter’s agents at Gibraltar^ all such 
goods as the said agents of the freighter at Gibraltar should 
think fit to load, and proceed, wind and vveather permitting, and 
return directly to the port of London^ where, being arrived, he 
would make a true delivery thereof. The declaration then states, 
other subsequent parts of the charter-party. It next states the 
engagement, that the Defendants would well and truly pay or [ C)69 ] 
cause to be paid to the said master for the voyage out and home 
550/., with 5 per ce7iL primage, and a gratuity ; that 200/., one 
part of that sum, was ta be paid on clearing outwards, 200/. on 
delivery of the outward bound cargo at Gibraltar ; one equal 
moiety of the residue was to be paid in cash forthwith, on the 
delivery of the Iwmewafd cargo in the port of London^ and the 
residue by a bill on Macarthp and Broxvn^ payable in London at 
two months from the completion of the delivery. There is nothing 
further material in the charter-party. The declaration then pro- 
ceeds to slate the ship’s sailing on the voyage, her arrival, and 
the delivery at Gibraltar^ her direction to Cadiz^ arrival at Cadiz^ 
and her direction there, received from the freighter’s agent there, 
whom he expressly averred to be sufficiently authorized by the 
Defendant to give those orders, so that it must be considered 
as the order of the Defendant himself to proceed to Seville \ 
that the Plaintiff did proceed to Seville^ gave notice of arrival, 
and received on board, from the freighter’s* agents or assigns, 
such goods as the freighter’s agents there thought fit to load, and 
were tendered to him, and being despatched therewith, set sail 
from Seville direct for Liverpool^ being the port appointed, and 
substituted for the port of London as the port of delivery of and 
for the homeward cargo, arrived with the homeward cargo at 
Liverpool^ was ready to deliver, gave notice of his arrival and 
readiness,, and made a true delivery at Liverpool^ agreeably to 
the bills of lading signed, and that the homeward bound cargo 
was there, at Liverpooly received by the freighter’s agents or as- 
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1817. signs, and that so the voyage was ended according to the form 

and effect of the charter-party. He avers, that he should have 

been ready to proceed to London insteatl of Livetyool with the 
Brown. homeward cargo, if the Defend ant luid not dispensed with his so 
[ 670 ] doing, and substituted Liverpool as the port of delivery, and re- 
ceived the cargo there : the Plaintiff claims freight and demurr- 
age. The only question in this case is, whether a delivery at 
Liverpool can be so substituted for a delivery at London^ as to 
enable the Plaintiff to recover, upon this covenant, the same 
freight and demurrage as if he had delivered the cargo at Lon^ 
don. The maxim of law which meets one in this case, is, that 
matters which are contracted for by deed, cannot be dissolved 
except by deed. The deed stipulates that the delivery shall be 
at London^ and the (juestion is, whether Liverpool shall be substi- 
tuted. The objection is, that the stipulation by deed cannot be 
dissolved by parol. At the same time the doctrine of Lord Mans- 
jfiddi C. J., and Btdler^ J., in the case of Hotham v. The East In- 
dia Compani/^ certainly is extremely strong. There the vessel 
was sunk, a part of her cargo, which consisted of saltpetre was 
lost, the residue of her cargo, which consisted of pepper, was 
got out of the ship by the servants of the Company, who as- 
sumed the care and treatment of it at Margate, and by an expen- 
sive process rendered it saleable : the vessel also was weighed up, 
and the Plaintiffs might have brought on the whole of the pep- 
per to London, instead of tlie small part which they brought; but 
the Company’s servants took to the pepper at Margate ; and it 
was understood between them, that upon the delivery of the pep- 
per to them by the Plaintiffs at Margate, freight should be paid 
as if the delivery had been made at London, according to the 
letter of the charter-party. Upon the refusal of the defendants 
to pay, an action of covenant on the charter party was first 
brouglit; but the Plaintiffs finding themselves hampered iif that 
form of action by”the rules of pleading, it was agreed between 
rtie parties, in order to disentangle the case from technical diffi- 
[671] culties, that they should try it on feigned issues. Lord Man^eld, 
C. J., and Buller, *7., in giving judgement on the case were 
obliged to consider the effect of the charter-party^, because it was 
on the effect pf the charter-party that the issues must be decided ; 
and they do, in express terms, say, that if an agreement had been 
made in the course of the voyage, that the cargo should be ddl- 
vejTed at a different port from that which was stipulated for in 
the charter-party, and if that substituted contract was performed, 

the 
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the compensation for it might be recovered in an action of cove- 
nant framed on the charter-party. It is very singular that in no 
subsequent case is that doctrine ever alluded to, or introduced, 
though many cases must have occurred, to which it would apply. 
Possibly the Courts have not thought it necessary further to con- 
sider a mere dictum ; but I can find no judgement of any Court 
in which the Court has referred to those dicta (a). In one, and 
only in one case, do the counsel in argument allu4e to them, but 
the Court does not notice the argument. In such circumstances, 
therefore, we are to look to subsequent decisions, and see how 
far such dicta^ though coming from so high an authority, have 
been recognized. On the other hand, we find in previous, as 
Well as in latter decisions, many things which have an aspect the 
other way. Blemerhassct v. Pierson (b). Debt on bond condi- 
tioned for payment of several sums at several days: the Defend- 
ant pleads payment of all such of the sums as were due before a 
certain day, at which day the Plaintiff’, by his certain writing, 
which the Defendant produces here in Court, signed under his 
hand, agreed to defer the payment of the residue until another 
day, which is not yet come. The Plaintiff* demurred generally, 
and judgement was given for him; for the action being founded 
on a deed, no defeazance could be afterwards made thereof with- 
out deed ; and a writing signed under his band ” does not im- 
ply a deed. Here it is agreed by deed, that the delivery of the 
homeward cargo shall take place at London $ here also is a sub- 
sequent parol agreement, that the homeward cargo shall be de- 
livered at Liverpool: that parol agreement, therefore, cannot 
control the deed. And it is observable that in the case of Ho- 
tham V. The East India Company^ this point was never made. 
In the case oiLittler v. Holland (c), a question was made whether 
the doctrine of dispensation of the time applied to instruments 
under seal. The question first arose in the case of Warren v. 
Staggs tried at Sarwm, before Bullet^ J., where the parties had 
by compact varied the time for the delivery of some barley 
sold, and he held it was a continuation only of the first contract. 
There both the contracts were by parol ; but in Littlcr v. HoU 
land (d), evidence that the houses were built within the time en- 
larged by parol did not support an action on the coveucint. 
Bfvwn V. Goodman (c) is the next case, aixd it decides, that if a 

(a) To this observation the bar acceded, (d) 3 T. It.\59\. Cit, in Littler v. Holland, 
(t) 3 i234. (c) 3 Term Rep, 59^, n, 

(e) 3 Term Rep, ^90. 
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bond be for peiformance of an award to be made by a certain 
day, and the time be enlarged by parol, the obligee cannot, in an 
action on the words of the penalty therein mentioned, recover for 
the non-performance of the award made within the enlarged time. 
I cannot distinguish that case from this. The case of Leslie v. 
De La Torre (a), cited in White v. Parkin (6), decides, that where 
a charter-party allowed certain running days for waiting for con- 
voy at Portsmouth and Ferrol^ the parties could not by parol sub- 
stitute Corunna as the place to w^ait for convoy, instead of Ports^ 
mouth or FerroU Sittings after Trinity term, 1795, before Lord 
Kenyon^ C. J. Debt on a charter-party against the freighter: 
the facts were as I have stated ; . and after an objection taken to 
the form of the special count, it was urged that the Plaintiff 
could recover in debt on the count for a quantum meruit ; but 
Lord Kenyon held, that the agreement by charter-party being 
under seal, the Plaintiff' could not setup a parol agreement incon- 
sistent with it, and which, in effect, was meant to a certain extent 
to alter it. This then was a decision that the action being in- 
tended to be brought on the charter-party, another and a parol 
contract could not be substituted for the former. Upon what 
ground ? Upon the ground that the parol agreement to wait 
for convoy at Corunna did not dispense with the waiting for con- 
voy at Poi'tsmmith^ if the Plaintiff meant to recover on the char- 
ter-party. So here is an agreement by deed to deliver the ship's 
homeward loading at Lotidon and an agreement by parol to de- 
liver it at Liverpool. It seems to follow as a consequence, that the 
Plaintiff cannot recover on the charter-party for freight, for the 
delivery at Liverpool. In the case of Cook v. Jennings, the dictum 
of Lawence, J., goes to establish the point that a parol agree- 
ment, supposing it can be entered into, does not vary the cove- 
nant. The case oi Heard v. Wadham (c) is very material. Watts, 
before he became a bankrupt, had covenanted to execute certain 
conveyances to the covenantees, and the covenantees covenanted 
to make certain payments to him. On account of mortgages', 
and previous conveyances which the mortgagor had made, the 
state of the title rendered it impossible for Watts to execute such 
conveyances as he covehanted. At the same time he could pro- 
cure that which was equivalent, conveyances from the mortga- 
gees, and the purchaser was willing to take them. In that state 
of things, the assignees of Watts brought covenant for the pur- 
chase money, and the Court held that an action upon the cove- 

(fl) 12 bSo, {b) Ibid. (c) 1 East, 619. 
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uant would not lie ; and what Lawrence^ Jl, says in his judgement 'iSl?# 

is material. ** All the cases cited, where a substitution of one 
thing for another was admitted, were cases where, subsequent to v. 
the breach of covenant, the covenai^tee had agreed to accept Brown. 
another thing in satisfaction of his damages, •which was an an- 
swer to an action for the non-performance of the thing stipu- 
lated.” I can understand that doctrine, that a man has been 
paid his damages by accepting something else in beu of that to 
which he was entitled : but it is most expressly laid down, that 
in covenant on a charter-party the Plaintiff must show that he 
has done all which lay on him, of that which the covenant re- 
quired him to do ; and he cannot aver, that by parol something 
else is substituted for it.. Upon consideration of all these cases, 
we feel ourselves compelled to say that notwithstanding the high 
authority of those dicta in the case o£ Hot/iam v. The East India 
Company^ these cases in which a contrary doctrine has prevailed, 
are of higher authority; and that the judgement must, therefore, 
be entered 

For the Defendant. 


Doe, on Demise of Dauncey, v. Dauncey. 


June 2v). 


^jnHIS was an ejectment brought to recover a customary 
^ estate. Upon the trial of the cause at the Horsham Spring 
assizes, I817j before Bosanquet^ Serjt., it appeared that the pre- 
mises w ere parcel of the manor of Ditchling^ and that on the 1st 
^ November, 1723, upon the surrender of P. Martin, John Daun^ 
cey and Ann *his wife were admitted to hold to them, during 
their lives and the life of the survivor, with remainder to the heirs 
of their bodies, with remainder to the right heirs of Ann. That 
they had four sons and two daughters, and jjlic^d leaving Josiah 
Dauncey, their youngest son and heir at law, according to the 
custom of the manor, which was of the nature of Borough-En- 
glish, who, in 1774*, was admitted to hold to him in fee. He sur- [ *675 ] 
rendered to the use of his will, and devised the premises to the 
Defendant, and died without issue. The Plaintiff claimed under 
the entail of 1723. To prove that the estate tail was not barred 
by the surrender of Josiah Dauncey, the Plaintiff produced in the 
Court Rolls numerous instances, as many as twenty, of recoveries 
suffered to bar estates tail ; there was one instance of a simple 

surrender 
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surrender of a tenant in tail, in 1806. After his decease there 
was a presentment of it, and that W. Elliot was admitted to the 
reversion. The steward’s fees on recoveries were more consi- 
derable than on surrenders. For the Defendant were cited) Roe, 
on the Demise of Jj^ennet, v. Jeffery (a), Everall v. Smalley (6), 
Erish V. Rives (c). A strong address was made to the juiy by the 
Plaintiff’s counsel, on the improbability of a custom to bar 
estates tail by a mere surrender. Bosan^uet, Serjt., stated to the 
jury, that the tar by surrender was the cheapest mode, the most 
for the interest of the copyholders, and the least for the interest 
of the steward ; and the circumstance of its being admitted on 
the rolls by the steward that there was an estate tail barred by 
surrender, was therefore strong evidence of the existence of the 
custom; he stated that he thought that the custom to bar estates 
tail by surrender was proved, not as a conclusion of law, but of 
fact. He directed them, that lie thought, in point of law, tlicy 
were at liberty to find this custom, and he advised theili so to do, 
and they so found. 

Vaughan, Serjt., va Easter term moved for a new trial. He 
admitted that there might be concurrent customs in a manor, the 
one to bar estates tail by a recovery, the other to bar them by 
surrender ; but the evidence sliowed that the ordinary mode of 
barring entails in this manor was by recovery and not by sur- 
render. The instance of the surrender in 1806 was by a tenant 
in tail, who w as also reversioner in fee, so that he had a right to 
surrender his entail. \Curia contra. He had a right to sur- 
render his life-estate, and to surrender his reversion in fee ; he 
could not surrender his estate tail without a custom.] Inr the 
case of Roe, on Demise of Rennet, v. Jeffery, on which the 
learned Judge much relied, there was an acquiescence of fourteen 
years : here the surrenderer was still alive, and no one could 
dispute the possession. In that case, Dumpier, J,, while he admits 
that a single instan^'e is evidence to prove a custom, holds, that 
if frequent instances of barring by recovery had been proved, 
which he says is inconsistent with the mode by surrender, there 
would have been weight in the argument : too much stress was 
laid on the evidence as ^proving the custom. 

The Court granted a rule nisu 

Lens and Pell, Serjts., in this term showed cause against the 
rule. Unless the evidence were so defective as not to justify a 
jury on their finding, or unless the law laid down by the learned 

(fl) 2 Mnule St Seiw, 92. (6) 1 mis. 26. (c) tVo. El, *ri7. 
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Judge were wrong, this rule must be discharged. [The Court 
directed them to confine themselves to the latter Jioint.] The 
learned Judge only left the case to the jury with a strong impres- 
sion of his opinion as to the fact. An opinion which was justified 
by the evidence; for the custom is adverse to<he interest of the 
steward, and therefore it is very strong evidence against him, that 
he has put on the rolls a bar of an entail by surrender. It only . 
is a question whether this one last instance, in thc.opinion of the 
jury, outweighs the former and contrary instances. In the case 
of Roe^ Dem, Bennett v. Jeffery^ Heathy t7., thought it so strictly 
a question of law, that he so ruled it ; but here the learned Judge 
considered this only as a question of fact with a strong recom- 
mendation. And it is no inconsistency that the two modes of bar- 
ring entails should be concurrent. If a new trial is granted, the 
case must again be left to the jury with a similar direction. Since 
the case of Emrall v. Sniallcif^ a case came from the Midland cir- 
cuit in which Clarke and Vau^Jian were of counsel, wherein it was 
held that a single instance might be evidence of a descent accord- 
ing to the nature of English. This mode of bar by sur- 

render ought to be favoured, on the principle laid down in Strange 
(a)f that it is the most natural, and the cheapest. 

Vaughan was called on by the Court, to support his rule. 
Here the time had not arrived in which it became the interest of 
any person to contest the validity of this course, Josiah Daun^ 
cey^s surrender, which is to affect the Plaintiff, is of 1774. The 
surrender sought to be given in evidence is of 1806, to bar an 
entail of 1723. This is an ex post facto custom. The question 
is not, whether there were a custom in 1806, but whether such 
custom subsisted in 1774, of which there is no evidence. Here 
is clear evidence of a custom to bar entails by recovery. There 
are but three modes in which it can be done ; first, by forfeiture 
and re-grant; secondly, by recovery; thirdly, by surrender. If 
there be no custom to surrender, it may be done by recovery 
without a custom. It was determined in Everall v. Smalley^ and 
Doe^ on Demise of WighVwick^ v. Truhy (5), that it may be done 
in both ways ; and in Lord HardmieJee^s tinie, Carr, on Demise of 
Dttgwall, v. Singer (c), by three Judges^ Birch, Burnett, and Afi- 
ney, Willcs, C. J., dissentienter If those who are most interested 
acquiesce, it furnishes a strong inference of enjoyment. The 
judgement of the Court in Roe v. Jeffery is different from this : 
there had been, as Lord Ellenborough, C. J., expresses it, thir- 


(«) Str, 1 198. Everall v, Smalley. 


(c) 2 Ves. 604. 
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teen years’ unresisted enjoyment The steward would be com- 
pelled to receive this surrender^ he could not resist it, and the 
surrender in the single instance is received by the deputy steward^ 
not by the steward himself. This was mixed matter of law and 
fact, and the juryrhave been restrained and fettered by the very 
Strong terms in which the learned Judge directed them. 

Gibbs, C. J. The doctrine held in the cases of Doe v. Trulyy 
and Carr d. Dagiioell^ v. Singer , is, not that it is necessary to have 
a custom, to bar an entail by surrender, but that if no custom 
for barring it by recovery or any other mode be proved, a sur- 
render will be sufficient to bar an entail, without a custom. We 
think that some points may arise in this case, which have not 
been fully adverted to, perhaps from its having been argued only 
on one side at the trial. I certainly agree with most of the doc- 
trine laid down by my Brother Bosanqiiet at the trial : I agree 
with him, following Heathy J., that a surrender is the cheapest 
and most natural mode. I agree with him that there may be 
concurrent customs : I agree that the tendency of human nature 
is such, that an ignorant tenant, coming to a steward, would be 
most naturally directed to suffer a recovery. The question here, 
is not, whether a custom to bar entails by surrender exists ad- 
versely to the other, but whether both do not exist. I think 
this instance is strong evidence, because the taking of this very 
surrender occurring but a few years ago, done with the very in- 
tent of barring an entail, with the knowledge and acquiescence 
of him who was most interested in promoting the custom to bar 
by recovery, strongly sanctions this attempt to bar by surrender. 

I do not think J should have much differed from my Brother 
Bosanqiiet in his directions to the jury on this point ; but there 
are several other points w^hich appear not to have been suffici- 
ently considered, and we must defer our judgement. 

Cur* adv, mlt. 

Gibbs, C. J., now, delivered the judgement of the Court. We 
think it better to say nothing on the facts of this case, and the 
bearings of the evidence, that our opinion may not prejudice the 
cause. If I were to try the cause, I should probably direct the 
jury nearly as my Brother Bosanquet did, but there are reasons 
in the case, that make us think itr desirable to submit the cause 
to a iilrther inquiry. 

Rule absolute. 


Davis 
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Davis v. Lord Rendlesham. 

Plaintiff sued the Defendant by bill, and Copley^ Serjt, 
on a former day, citing Littledale v. Lord Lonsdale (a), ob- 
tained a rule nisi for setting aside the proceedings as irregular, 
upon the ground that the Defendant, who was a pher of Ireland^ 
could only be sued by original writ. 

Best^ Serjt., afterwards showed cause. In the case cited, the 
Court did not relieve on motion, but the privilege of peerage was 
pleaded in abatement, and the Court would in this instance re- 
quire the Defendant to pursue the same course. Nor did the 
reason of that case extend to actions in this Court. If a Plain- 
tiff proceeded by bill in the Court of King’s Bench, he supposed 
the Defendant* to be in the custody of the Marshal of the Mar- 
shalsoa, wherein a peer of the realm cannot legally be. In none 
of the cases has the Court relieved on motion. Gosling v. Lord 
Weymouth (&), and Hosier v. Lord Arundell (c), confirm the doc- 
trine that the irregularity must be pleaded in abatement. In the 
Countess of Huntingdon's case {d)j the application for a superset 
deas was made before plea pleaded. There too, as well as in 
Lord (e) Banbun/s case, the Defendant was in custody, which was 
a much stronger ground for the application than here existed. 

The Court, relieving Besf^ called on Copley to support his 
rule, who contended that relief might be given indifferently by 
plea in abatement or on motion. In the case of Brisco v. Earl 
of Egremont (y), it had recently been held, that the only question 
was whether the process were proper ; if it were not proper, the 
Court would relieve equally upon plea in abatement and upon 
motion. It was immaterial, whether it were a bill of Middlesex^ 
or an original and summons. In the Countess of Huntingdon's 
case, the Court interfered upon motion, it appearing on the record 
that she was a peeress, and they discharged her. So where the 
Defendant was sued by the name of Charles Knollys^ Esq., the 
Court held, that if on the record he had been called Lord Ban^ 
bury^ the Defendant might have been discharged. It is the con- 
tinual practice to relieve on motion where the Defendant might 
plead in abatement. It is next objected that the Defendant’s 

(«) 3 IL BL 267. ^ 299. (c) 3 Bos. 12. (e) Salk. 612. S. C. IM. /?aym.424t. 

ib) Cowp.MAi {d) Anon. I Vent. 298. (/) 3 Maule if Silw. 88. 
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affidavits are not positively sworn. He swears to information 
And belief, which makes a primd facie case, and if not correctly 
sworn, it may be contradicted. In the case of Damon v. Bur^ 
ridgCy it was argued that this Court could not hold plea against 
members of parlifttnent by bill; but the Cdurt held that a De- 
fendant having privilege of Parliament may be sued by bill here. 
In the case of a misnomer, the Defendant may either apply to 
this Court by .motion, to discharge him, or he may plead the 
misnomer in abatement. 

Bujirough, J., observed, that in the case of Briscoe v. Earl of 
Egremonti the case of (a) Harris v. Lady Napier was not men- 
tioned, in which all the Court agreed that they would not dis- 
charge the Defendant on motion 

Gibbs, C. J. This case widely differs from many of those in 
which the Court grants relief on motion. In the case of an ar- 
rest by misnomer, if the Court did not relieve, the Defendant 
might be under some difficulty in pleading in abatement : here, 
unless it were as clear as the sun that this matter could success- 
fully be pleaded in abatement, the Court would not grant relief 
on motion. Cur, adv, mlt. 

On this day, Gibbs, C. J., delivered the opinion of the Court. 
This was an application to set aside the proceedings, on the 
ground that the Defendant was sued by bill, whereas, being an 
Irish peer, he ought to have been sued by original. Without 
saying more, we are of opinion, that as this matter may be 
pleaded in abatement, it must be so pleaded. The rule therefore 
must be Discharged. 


(ff) Tlie Reporter has not been able to find this case. 


[ 682 3 
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Nixon v. Burt. 
Reed v. Burt. 


Where the A MANDAMUS issued directed to the ** Mayor, Aldermen, 

mayor of a cor- j ^ ? 

porationsum- and Capital Burgesses, or Counsellors^* of the borough of 

tor*to\tt^*a' Dridgemter^ reciting that by letters patent, of 4th Juiy^ 29 Elit,y 

corporate meet- Her Majesty incorporated the burgesses and inhabitants of the 
ing for the pur- 
pose of au election, in obedience to a writ of mandamus which is understood to be addressed to the 
mayor solely, and iiot tO the class of corporate officers to 'iKrhich that corporator beltings, that corpora- 
tor if arrest^ while in attendance on that election, will not be disc barged from his bail-bond on motion. 
Especially if there be ground to suspect collusion. 

Semble, that a hOh-rtsstdCht Corporator is out of the reach of the summons of the presiding Corpbfate 
officer to attend a corporate nieefidg, the purpose of an eltcticni, and need not be summonetl. kueere, 

borough 
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borough of Bridgexmtet\ by the name of the Mayor, Aldermen^ 
and Burgesses of the borough of Bridgewater^ and directed that’ 
there should be one mayor and two aldermen, on whose death or 
removal the rest of the capital burgesses, or the greater number of 
them^ should choose one or two other of the clpital burgesses in 
their place; and that there should be eighteen of the best and most 
honest of the burgesses chosen by the mayor, recorder, and alder- 
men, who should be called the capital burgesses and i^ounciJ, which 
eighteen should be called the common council of the borough, and 
should continue in office so long as they should behave themselves 
well therein ; and whenever one or more of them should die, or be 
removed, the other capital burgesses, or the greater part of them, 
should choose another or others of the burgesses of the borough 
in their places and that he or they so chosen, taking a corporal 
oath before the mayor, ald_ermen, and other capital burgesses, or 
the greater part of them, should thenceforth be of the number 
of the eighteen capital burgesses; and that the mayor and com- 
mon council might make, from time to time, of the inhabitants 
of the borough, free burgesses of the same borough, and bind 
them by oath to obey the mayor and aldermen in all lawful com- 
mands. That by another charter of 8th December^ 35 Car, 2., 
there were to be twenty- four capital burgesses to be chosen by the 
mayor, recorder, and aldermen. That by the usage and custom 
of the borough every person entitled to be admitted and sworn 
into the office of capital burgess, could only be admitted and 
sworn into that office by and before the mayor and capital bur- 
gesses, or the major part of them ; and surmising that an aider- 
man and four capital burgesses were lately deceased, and that no 
election had since been had, and that divers persons were enti- 
tled to be sworn into the office of free burgesses, but that the 
mayor and capital burgesses had neglected to hold meetings for 
admitting them ; and that although the mayor had duly issued 
his summons to the aldermen and common council, for the pur- 
pose of electing such of the inhabitants to be free burgesses as 
the mayor, aldermen, and capital burgesses should deem fit ; a 
sufficient number of capital burgesses could not attend, in pur- 
suance of such summons, to constitute a* legal assembly, in con- 
tempt of the King, and to the manifest obstruction of public jus- 
tice within the borough it proceeded thus : Therefore, we 
being willing that a due and speedy remedy should be applied, do 
command (a) ^ you, and every of you,’ that immediately after the 

(a) The direction of the writ was not particularly inspected during any pert of the 
proceeding here reported. 
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1817* receipt of this writ, you do meet at the burgess-hall, within the 
Nixon GtuiWiall of the same borough ; and that you do then and there, 

V. in due manner, elect, nominate, make, and swear, and cause to 

Burt. done every act necessary to be done by you and every of you, 

in order to the election and nomination, making and swearing of 
one of the capital burgesses of the said borough to be an aider- 
man of the said borough, in room of the deceased alderman, and 
^ to admit and swear into the office bf free burgess every person 
[ 684 ] entitled to be admitted into that office who shall tender himself; 

and that you do then and there, in due manner, elect, make, ad- 
mit, and swear such inhabitants of the said borough as you, or 
the major part of you shall think fit to be free burgesses, and in 
due manner elect, nominate, make, and swear, and cause to be 
done every thing necessary to the election, nomination, making, 
and swearing, of four of the free burgesses of the said borough 
to be capital burgesses or counsellors of the borough, in room of 
the deceased capital burgesses, or that you signify to us cause to 
the contrary thereof,” &c. This writ being served on the mayor, 
upon the receipt thereof, he issued, amongst others, a summons 
signed by him, and directed to the Defendant, as follows: — 
** Borough of Bridgewater. To the Rev. C. H. Burt^ capital 
burgess and common councilman of the said borough. In obe- 
dience to His Majesty’s writ of mandamus^ a copy whereof is here- 
unto annexed, you are hereby summoned to appear, and give 
your attendance, at the council-house, or burgess-hall, within the 
Guildhall of the said borough, on Monday^ 2d June next, by 1 1 
o’clock in the forenoon, at a court of convocation of the mayor, 
aldermen, and burgesses, the common council of the said borough, 
to be then holden within the same house ; and also to treat and 
confer on the good government of the same borough.” The De- 
fendant was served with this summons, and with a copy of the 
writ of mandamus thereto annexed, in London^ on 28th May^ by 
the same attorney \fho defended these actions. He left London 
on 31st May^ and on 2d June^ before the corporate meeting, he 
was arrested at Bridgewater in these three actions : he informed 
the officer of the cause of his coming to Bridgewater^ and show- 
ed him the copy of the mandamus ; but the officer refused to dis- 
charge him, whereupon he gave bail-bonds. He afterwards, on 
the same day, attended the corporate meeting, and concurred in 
C 685 ] electing an alderman, four free burgesses, and four capital bur- 
gesses, in obedience to the .writ. On the same day he returned 
to his residence, in London with all diligence. 

Pell 
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Pell^ Serjt, upon an aflSdavit of these facts, had with diflBcuIty, 
and not until the second application, obtained rules nhi to set 
aside the bail-bonds given in these three causes, upon entering a 
common appearance. 

Serjt., on a subsequent day, showed cluse. He observed 
that no decided case bore any analogy to the present. It was in- 
cumbent on the Defendant to bring himself within the reason of 
some decision, in which this privilege (an exceptian to the ordi- 
nary rules of practice) had been granted. This was to stand on 
the same ground as the case of witnesses. Meekins v. Smith (a), 
in which the privilege was held to extend to every party who 
had any relation to a suit even to a barrister, who was not bound 
to attend, as an attorney was, is the largest case extant ; yet it 
does not comprehend this case. In {b) Spence v. Stewart^ the like 
privilege was allowed to a witness attending an arbitrator. Sol- 
diers are protected under the express provisions of the mutiny 
act. Bail, too, ore protected, though their attendance is volun- 
tary. So, justices of the peace, attending the quarter sessions; 
but the reason is, that possibly there may not be justices enough 
to make a session, though generally there are more than two 
present. So, jurors of a court-leet, attending their duty there, 
are protected ; but all these instances are for the administration 
of justice, to which the proceedings of a corpofation bear no 
analogy. The mandamus is not directed to the Defendant, but 
to the m^yor : nothing but the mayor^s summons is directed to 
the Defendant. He is summoned in London to attend a meeting 
at Bridgewater. Non constat that there would not have been a 
meeting without him. 

Felly Serjt., in support of the rule, agreed that all cases of 
privilege are exceptions from the common rule, that the general 
law of the land enables a creditor to arrest his debtor. He ad- 
mitted he had found no case in point. This rule would depend 
on the weight and authority which the mandnmm carries with it. 
The writ, after setting forth the constitution of the borough, and 
the number of mayor, aldermen, and burgesses, and that there 
were four vacancies, directs that a meeting should be held For 
filling up those vacancies by the electors, of whom the Defend- 
ant was one. It recites, that a corporate meeting could not on 
a late occasion be held, because of the non-attendance of the cor- 
porators. It is true the mandamus is directed to the mayor : it 
can only be directed to one person, it can only be delivered to 

(a) 1 //. Bl, 636. (A) 3 89. (c) 6 Co, Dig.fo. 88. Privilege. 
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one* It is a writ of a high nature, a prerogative writ, for secur- 
ing the performance of an act, for want of which justice would 
be obstructed j or the King^s charter neglected. This, therefore, 
relating to the King’s charter, relates to a matter of a public na- 
ture. Suppose, owing to the non-attendance of this Defendant, 
a corporate meeting could not have been held, and the mayor 
had returned that he could not convene a sufficient number of 
corporators ; fhere the return would be bad, and the mayor 
would be liable to an attachment ; as he is, when, on an equal 
division of votes, no election can be had : the mayor who returns 
that no election can be had, is liable to an attachment. This 
brings it within the case cited by Lord Chief Justice De Orey^ 
in Miller v. Seare (a). Speaking of witnesses attending before 
commissioners of bankrupt. “ Witnesses would be in a strange 
dilemma : if they do not appear they are liable to be committed 
by this Court (of Chancery) for their contempt ; and if they do, 
they are liable to arrests.” This class of cases is extending it- 
self every day. In King^^ case (Z>), the Lord Chancellor recently 
relieved a witness attending commissioners of bankrupt : persons 
attending to prove debts before commissioners had before been 
liberated. In Cameron v. Lightfoot (c), De Grey^ C. J., refers to 
every case of privilege that w^as then extant ; and although among 
them there is no precise authority for the relief now prayed, yet 
the law is, on principle, extending every day. A creditor going 
to prove his debt, has been held to be protected, (ri) Exparte 
List. On what principle is it, that a barrister going on the cir- 
cuit is privileged ? A magistrate going to sessions is protected, 
not because it is shown that a sessions cannot possibly be held 
without liim, but because possibly it may not. The object of 
this mandamus is to enable the mayor to execute the King’s Char- 
ter. Is it possible that there can be a more important purpose 
than this, on the failure of which, the existence of the corporation 
may probably be discontinued, if this mandamus be not obeyed? 
The Defendant is served with a summons from the mayor to at- 
tend, issued in pursuance of a writ from the King. The corpo- 
rator, therefore, obeys the King’s writ, not merely the mayor. 
This comes within the *excepting principles, though not within 
the excepted cases* 

Lensy Seijt., replied on the cases. The attendance of the pe- 
titioning creditor is a form of carrying on a suit before that par- 

(а) 2 Bl. 1142. (c) 1 W. Bl 1 1 90. 

(б) I TM Pr. 5. €d. 1 98, «. (rf) 2 Rote, 24. 
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ticular tribunal, and Kinder v. Williams {a) shows, that though 
the Lord Chancellor determined that he could discharge a De- 
fendant, the Courts of law have refused to pronounce the like 
judgement. Cur. adv, vtdt. 

Gibbs, C. J., now delivered the judgement of the Court. In 
these three actions the Defendant seeks to be discharged from his 
bail-bond, on the ground that he was arrested while be was on his 
way to attend an election of an alderman and l>ee- burgess of 
Bridgewater^ of which borough he was a capital burgess, and was 
summoned to attend an election of corporators under a writ of 
mandamus. Ho similar case has been decided, therefore we must 
consider this case on principle. Supposing that no mandamus had 
issued, it is quite clear that the Defendant’s attendance on an 
election of corporators, for the purpose of voting at that election, 
would not have protected him from arrest. Such attendance is a 
circumstance of daily occurrence; but no instance is found in 
v^ich a defendant has been discharged on that ground. In the 
present case, the mandamus is not addressed to the person making 
this applica^n, but to the mayon The case would be very dif- 
ferent, if the mandamus had been addressed to the Defendant ; 
and our reasons for this judgement do not apply to that case. It 
is said he might have become liable to an attachment for disobe- 
dience to the writ, occasioned by this arrest. Under certain cir- 
cumstances, possibly he might ; but unless certain circumstances 
concurred, he was safe. We do not think that a possibility of 
bis being attached under a certain coincidence of circumstances 
is a ground of discharging him. In the^ case of Cameron v. Light* 
foot{b\ Lord Chief Justice Dc Grey says, ‘‘that the prinilege is 
not considered as the privilege of the person attending the Court, 
but of the Court which he attends. And, therefore, the allowing 
or not allowing the privilege, is discretionary ; and it hath been 
disallowed in collusive actions.” Collusion is a strong ground to 
disallow the relief. Here are three actions, in all of which the 
Defendant is arrested. He need not have been summoned by the 
mayor, because he was out of the reach of his summons. It is a 
singular fact, that the person who serves hjm with the summons, 
is the Defendant’s own attorney. This does look very much lik« 
a contrivance of the Defendant and his attorney, that be should 
be treated with a pleasurable journey to Bridgewater free of the 
consequences of this arrest. 

The rule tberelibre must be discharged in all the three cases. 

(«) 4 Term Rep. 377. (6) 1 W. Bl. 11{»0. 

VoL. VII. XX Johnson 
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Plaintiff declared in trespass, that the Defendant, with 
force and arms assaulted and beat, bruised, wounded, and 
ill-treated binr. The Defendant pleaded, first, not guilty. Se- 
condly, as to the assaulting and ill-treating the Plaintiff, that If.. 
Bass before and at the time when, &c. 'was possessed of a dwel- 
ling-house in the -^parish of Saini Mary4a-bonne^ that a certain 
boy, to the Defendant and Bass unknown, before the time when, 
&c. was unlawfully in the house of Bass^ with force and arms un- 
lawfully making a noise and disturbance, and at the time when, 
&c. was and continued therein making such disturbance, against 
the will of and during all that time disturbed Bass and his 
fiimily in the quiet and peaceable occupation of his house, and 
thereupon Bass requested the boy to cease from making the noise 
and disturbance, and leave the house, which the boy refused to 
do ; whereupon the Defendant, as the servant of Bass^ and by 
his command, in defence of the possession of his house, just be- 
fore the time when, &c., gently laid his hands upon the boy to 
remove him out of his house, when the Plaintiff, just before the 
time when, &c., unlawfully interposed to prevent the Defendant 
so acting as the servant of Bass and by his command, from turn- 
ing the boy out of the house, and unlawfully assisted the boy in 
remaining therein, making such disturbance ; whereupon the De- 
fendanti as the servant Bass^ and by his command, at the time 
when, &c., gently laid his hands upon the Plaintiff* in order to 
prevent him from unlawfully interposing to prevent the boy from 
being removed from tlie house of Bassy and being prevented from 
making and contiiiiiing such disturbance, and from unlawfully 
assisting the boy in remaining in the house of Bassy making and 
continuing such disturbance, as he lawfully might ; 'which are 
the trespasses in the introductory part of that plea mentioned ; 
without this, that he the Defendant was guilty of the supposed 
assault and trespasses, or any of them, elsewhere than in that 
dwelling-house. Thirdly, he pleaded, as to the same trespasses 
in the introduction to the second plea mentioned, that before and 
at the time when, &c. Bass was possessed of the dwelling-house 
in the second plea mentioned, that the Plaintiff, just before the 
time when, &c., was unlawfully in the house, and with force and 
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arms making a disturbance therein, and at the time when, 8w;., 1817. 

continued in the house making and continuing such disturbance — — r— 

therein against the will of BasSy and during that time greatly an- 
noyed and disturbed Bass and his family in the quiet occupation Northwood. 
of the house : and thereupon Bass requested th^ Plaintiff to cease 
making such noise and disturbance ; and to go out of the house, 
which the Plaintiff refused to do; whereupon the Defendant as 
the servant of Bassy and by his command, in defeiite pf the pos- 
session of his dwelling-house, at the time when, &c., gently laid 
his hands upon the Plaintiff in order to remove, and did remove 
him from out of the dwelling-house of Bassy as he lawfully might : 
which are the same trespasses in the introduction of this plea men- 
tioned; without this, that he the Defendant was guilty of the sup- 
posed assault and trespasses elsewhere than in that dwelling- 
house. The Plaintiff^ in his replication, joined issue on the first 
plea, and to the two last replied, that the Defendant of his own 
wrong assaulted, beat, and ill-treated the Plaintiff in manner in 
the declaration mentioned. The Defendant joined in these issues. 

This cause was tried at the Middlesex Sittings after Michaelmas 
term, 1818, before GibbSy C. J., when a verdict was found for the 
Plaintifli with Is. damages; but the jury found no specific sum 
for costs, and the associate entered the verdict for 4?0s costs. 

Copleyy Serjt., in Hilary term, 1818, obtained a rule nisiy tlmt the 
postea might be amended, by substituting Is. costs for 405. He 
cited Page v. Creed («), Smith v. Edge {b)y and Brennan v. Red’- 
mond (c). 

Besty Serjt., in the same term showed cause, contending that [ 692 ] 
on the plea itself it appeared that there had been a battery, and 
the verdict had found that the Defendant was not justified in it : 
the Plaintiff was, therefore, entitled to full costs, although the 
Judge had not certified. The laying of hands on the Plaintiff, 
which the Defendant admits, is an allegation of battery. Every 
intentional touching of another is a battery “ As if one hold 
another by his arm.” In Smith v. EdgCy the pulling about the 
Plaintiff was held to be a battery. In Pace v. Creedy the assault 
only was justified : but here the battery is stated on the record, 
by stating the laying hands on the Plaintiff, and pushing him out 
of the house. The molliter is gone, because the cause which the 
Defendant alleges is gone by the verdict ; but the battery, which 
is attempted to be justified, remains. For the ill-treating, which 
the Defendant acknowledges, includes all the other trespasses, 

(«) 3 Ti*rmRep, 391. (A) 6 7’. R. 5C^. (c) Anle^ I. 16. (rf) Co, Dig, Balterp, A, 

X X a and 
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and amongst them the beating. And where it is said in Williams 
V. Jones (fl), that every laying on of hands is not a battery, that 
depends on the intent whei^ewith the person is touched. It ap- 
pears on the record, first, that the Defendant had no right to touch 
the Plaintiff; secorfdly, that the touching was intentional; thirdly, 
that the Defendant applied such a degree of force as to put the 
other out of the house. 

Vaughan^ ^rjt., and Copley^ contra^ urged that the general 
term, “ ill-treating,” would not include the beating, bruising, and 
wounding. Neither could a forcible and excessive battery, which 
is implied under the term ‘‘ill-treating,” be justified by a plea of 
moUiter manus imjmsuit {b). In Gregory v. Hill (c) the Court said 
“ that though a plea of molliter manus imposuit would justify what 
the law considers as an assault, such as might be necessary to have 
put the party out of the house, without outrage and violence, yet 
it never was considered as any answer to a charge, such as was 
contained in that declaration, of beating, wounding, and knocking 
the party down.” Although the Plaiutilf chooses in his replica- 
tion informally to repeat those charges of his declaration, which 
were not selected by the Defendant to be justified, he cannot 
thereby wrest the Defendant’s similiter into a confession of the 
battery. Neither can any argument be raised on the declaration 
and plea of not guilty ; for, on a charge of assaulting, beating, 
and wounding, if any part of the charge be true, the Plaintiff is 
entitled to a verdict, and, therefore, a verdict for the Plaintiff on 
that issue does not necessarily evince that the Defendant has been 
guilty of all those acts. It does not necessarily import more, 
than that the Defendant has been guilty of an assault; for, if it 
did, no certificate of the Judge could ever be requisite. The 
Plaintiff’s counsel has argued, as if the Defendant professed to 
justify the trespasses in the declaration; whereas he only professes 
to justify the trespasses mentioned in the introductory part of his 
plea, which are by cio means co-extensive with the declaration. 
The word ill-treating does not comprehend a battery. Next, as 
to the replication : in the inducement to the traverse in the re- 
plication, the word “beat” is introduced ; but the inducement is 
immaterial, and cannot* be (d) traversed. Barter v. Ellis (^), to a 
declaration for assaulting, beating, wounding, imprisoning, and 
ilbtreating the Defendant, as to all the trespasses, except the as- 

(fl) TTai'dr. SOI. 

(A) “Co, Dig. Pleader^ 3 M. 16. p, 775. adcaleenit cites 2 iifo. 548. Lutw» 1436. 1483. 

(c) 8 Term Rep. 299. (rf) 4 Co. Rep. 62. 1 Wms. Saund. 28. n. {e) Co. EnU 303. 

sault 
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sault and imprisonment, pleaded not guilty ; and as to the assault, 
and imprisonment he justified, that bygirtue of process he gently 
laid hands on the party to arrest him. But this mollHer does not 
include the beating and wounding, but expressly excludes them. 

So, in a case in Brownto^w {a). In Ca^r v. Dome (6), the decla- 
ration states an assault, battery, wounding, and imprisonment. 

The Defendant pleads, as to the force and arms, and the wound- 
ing, not guilty ; as to the residue of the trespasses,*^ justification 
under a capias ad satisfaciendum^ and that he molliter mantis impo^ 
suit to arrest ; yet judgement passed for the Plaintiff because the 
Defendant had not pleaded to the battery. Whence it appears^ 
that even though he professed to plead to the battery, yet as he 
only stated that he molliter maniis imposuit to arrest the party, 
that does not import or cover a battery. There can be no bat- 
tery without a touching. For where the Defendant drew a sword, 
and waved it in* a menacing manner, but did not touch the Plain- 
tiff, the verdict was properly found, guilty of the assault, but not 
guilty of the battery (c); but the least touching in anger is a bat- 
tery (rf). In the cases of v. Greedy and Edgev. Smithy issues 
were fcHind by the jury ; but no argument was raised on what 
was found by the jury, but on that which was admitted by the 
record. These pleas would not have been bad on demurrer. If 
one enter my house, and I raise my hand to put him out, it does 
not necessarily follow, that it shall be done with the smallest pos- 
sible exertion of which the liuman frame is capable. In Smith v. [ 69o ] 
EdgCy the justification goes to the seizing and dragging with great 
force. Cur. adv. volt. 

On this day Dallas, J., in the absence of the Chief Justice, 
delivered the judgement of the Court. This was an action of* 
trespass for assaulting, beating, bruising and ill-treating the Plain- 
tiff. The Defendant first pleaded the general issue, on which 
the jury find less than 405. damages. The Defendant also pleads 
two special pleas, in each of which he drops *the words beating, 
bruising, and wounding, ami justifies the ill-treating ; the sub- 
stance is, that a boy was making a noise in the Defendant’s mas- 
ter’s dwelling house : the Plaintiff was assisting the boy and the 
Defendant turned him out, which are the same trespasses in the 
introductory part of the plea mentioned. Both these pleas are 
found against the Defendant, and the question is, whether this is 
a justification of the battery. In the pleas, to which I have looked 

(a) Brnxvnl, Red, 483, (r) 1 Vent, 256. Anon. 

{h) Carr v. Donne ^ 2 Vent, 192. (ft) 6 Mod, 149. Cole v. Turner, 

and 
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(and it is to the introductory part of a plea that we must look 
for the meaning, if the J|ody of the plea be at all doubtful, 
it will be seen that thes^pleas purport to justify the ill-treat- 
ing, as well as the assaulting the Plaintiff. In the case of Page 
V. Creeds we havd sought for the record of the plea, but it is 
not to be found ; that case, therefore, must be taken from the 
printed report, and it there appears to be a plea which went to 
tlie assault, only, so that it becomes the common case of a battery 
not justified. In Smith v. Edge^ the plea which was pleaded to 
the assaulting, seizing, and grasping the Plaintiff, and dragging, 
pulling, and hauling him about, being found against the Defend- 
ant, a question arose, whether the battery was justified. The ar- 
gument was, that the battery was not justified, because every gen- 
tle laying on of hands is not a battery ; but the Court decided, 
that the laying hold of the Plaintiff, and turning him out neck 
and heels, was a battery, and that the plea justified the battery, 
as w’ell as the assault : they decided that the battery stood ad- 
mitted, and the plaintiff had his full costs. The only difference 
between this case and that is, that in Smith v. Edge nothing is 
said about the ill-treating, but the plea speaks about the battery ; 
here nothing is said of the battery, but the plea speaks of the ill- 
treating. The case of Page v. Creed does not apply ; and we are 
of opinion, that the Plaintiff ought to have his costs, there being 
a justification of the battery, which is not being found by the 
verdict. 

Rule absolute. 


Matthew and Wife Conusors. 

(JOPLEY, Serjt., moved that the acknowledgement of a fine 
might be taken in Scotland^ before Thomas Moir^ and Rode-- 
rick Gray, not being writers to the signet, on an affidavit, that 
the Conusor, Alexander Matthew, and Isabel, his wife, lived at 
Cruden, in the county, of Aberdeen, lOD miles from Edinburgh, 
where alone writers to the signet reside, and were, the one 70, 
and the other 67 years of age, and unable to travel to Edinburgh 
without great danger of their lives. EiaU 


Cheesman, 
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Chkesman, Demandant; Sykes^ Tenant; Denn aiid 
Eleanor his Wife, Voiidiees. 

J.JEY\V001\ Scrjt., moved to amend a recovery by striking 
out the words Eleanor his wife,” on the ground that 
Eleanor^ the wife, was a minor at the time of takjnjj her consent 
under a writ oi dedimns j)Otesialemy of which fact the commissioners 
were not then conusant. 

Fiat. 


BiioniE, Plainuif; Stevens, Deforcient. 

j^^ENSy Serjt., moved that certain recoveries and fines might 
pass as of tliis term, notwitlistan-ding that the acknowledg- 
ment, whicli was taken in Irclandy had an erasure in it, upon pro- 
ducing an affidavit to explain that circumstance, by swearing that 
when the acknowledgement was taken the same words were 
written on the erasure which now stood thereon. 

Fiat. 


Noiii.E, Demandant. 

J^ESTy Serjt., moved to amend a recovery by adding more land, 
after 87 years, on the affidavit of the steward of the estate, 
stating generally, that the possession had during all that time 
gone along with, and pursuant to the title. 

*Gibbs, C. J. Only see how dangerous a practice this is ! Al- 
though we have in many cases been obliged to conform to the 
precedents established by our predecessors, yet the extreme ge- 
nerality of this affidavit is such, in swearing to facts lying long 
beyond the time of the Deponent’s own life, that we cannot con- 
sent to this amendment, without an affidavit stating more parti- 
cularly the extent of his knowledge, and the ground of his belief. 

Rure refused. 


.1817. 


June ‘2'L 
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minor vouclice. 


June 23. 


Fine permitted 
to pass with an 
erasure in the 
acknowledge- 
ment, ui>onalU- 
davit that the: 
words were 
written thereon 
before it was 
acknowledged. 


Ju7ie 25. 

Recovery not 
permitted to be 
amended On 
unqualified affi- 
davit that the 
possession had 
gone with the 
title fora perio<l 
long before the 
knowledge of 
the deponent , 
not stating the 
grounds of his 
beLcf. 

C *698 ] 


IIorpER 



698 


CASES IN TRINITY TERM 


181 . 7 .. 


June 23. 


It is a direct 
Irespass to in- 
jure the person 
of another by 
driving a car- 
riage against 
the carriage 
wherein such 
person is sit- 
ting, although 
the last men- 
tioned carriage 
be not the pro- 
perty nor in 
the possession 
of the person 
injured. 
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Hoppee and Wife v. Reeve. 

fT^HE Plaintiff declared that the Defendant, with force and 
arms, at Portsmouth^ drove a certain gig against a certain car- 
riage in v/hich the Plaintiff’s wife was then riding, and over- 
turned it, and greatly hurt the Plaintift*’s wife. After verdict for 
the Plaintiff ^aken at the Winchester Lent assizes, 1817, before 
Abbotty J., Pell, Seijt., in Easter term, 1817, moved in arrest of 
judgement, upon the ground that this ought not to have been an 
action of trespass, but an action on the case, for that the decla- 
ration did not state that the carriage in which the Plaintiff’s wife 
was riding, was thelcarriage of the Plaintiff, nor averred any in- 
jury to the carriage, but was solely brought for an injury to the 
wife. Though that injury received by the Plaintiff’s wife arose 
out of an act of the Defendant, yet it was in consequence of the 
Defendant having run against the carriage of some other person, 
for such it must be intended to be, not being stated to be the car- 
riage of the Plaintiflj and no act could be more consequential in 
its nature, than this injury to the Plaintift’’s wife. The case of 
Scott V. Shepherd (a), went beyond the law, but not so far as this. 
The Court granted a rule nisi. 

Lens, Serjt., in this term showed cause. After verdict, it must 
be intended that the carriage was proved at the trial to be the 
Plaintiff ’s carriage, if that be necessary to the maintenance of the 
action of trespass. If this carriage was in the possession of the 
wife, it was for the time in the possession of the husband, and 
though it might have been ground of special demurrer, it is not 
a ground of general demurrer. If it were stated that she was sit- 
ting in the chaise of a stranger, it would have appeared on the 
evidence that it could not have been in the possession of the 
Plaintifti slnd the objection, if any objection it be, would have 
arisen. But this being in arrest of judgement, it must be taken 
prima facie that the act was, as averred, done with force and vio- 
lence. If the Plaintiff* had declared in case, it would have been 
necessary to show that the chaise was in the possession of a third 
person, not in the possession of the Plaintiff, in which last cir- 
cumstances trespass only, and not case would be proper. 

Pell, in%ipportof his rule. The objection is, that the griev- 
ance complained of, warrants case but not trespass, for the hurt 

{a) 2 fr. Bl, 892. S. C. 3 U'/Vj. 403. 

to 
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to the woman was consequential on an act of hurt to another per- 
son’s carriage, Pitts v. Gaince and Foresight (a). The Plain- ’ 
tiff might have declared on his possession of this carriage, 
and in that case he might have declared in trespass. Reynolds 
V. Clarice (6). The driving against the carriage, was, so far as 
appears on this record, no trespass to the Plaintiff. The dis- 
tinction is, that where the injury is immediate, the remedy is tres- 
pass, where it is consequential, there the proper remedy is case. 
It appears that this plaintiff had no interest in the carriage, and 
the damage was therefore consequential. Leame v. Bray {c), 
Gibbs, C. J. I do not think I could point out any defect in the 
legal argument of either of the counsel, but tlie facts are not 
brought within the law stated by the Defendant’s counsel; for I 
am of opinion that he who throws over a chair or a carriage, in 
which another person is sitting, commits a direct trespass against 
the person of him who is sitting in that carriage or chair, and 
that the action of trespass may be well maintained for it. 

Rule discharged. 

(ff) Sir, 635. 2 ///. llaym, {b) 1 Id, Raym, .5jS, (c) 3 JK«,sY, 593. 


Grundv V, Wilson. 

T N replevin, four issues being joined, and notice of trial given 
^ for the last Summer assizes, the cause was referred, under a 
Judge’s order (with liberty to either party to make it a rule of 
Court), to an arbitrator, who had power to award, determine, 
and direct respecting the several issues joined in the cause, and 
the costs thereof, in like manner as if the cause had been tried ; 
and the costs of the reference and award were to be in the dis- 
cretion of the arbitrator, who made an award, finding three issues 
for the ^Plaintiff, and one for the Defendant, *and that 12/. I65. 
rent was due to him. The arbitrator had not directed any ver- 
dict or judgement to be entered ; and the costs of the cause were 
taxed at 19/. on the rule of Court, which had been obtained, re- 
cording the submission. 

Lem^ Serjt., had, on a former day, obtained a rule nisi^ that 
the Defendant in replevin might be at liberty to sign ahd enter 
up final judgement against the Plaintiff for 12/. I65., and also for 
the 19/. costs pursuant to this award, and to the prothonotary’s 
allocatur. 
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Omlo'w^ Serjt., now showed cause. The case was referred be- 
fore trial, 91- verdict, and the arbitrator has not directed any ver- 
dict to be entered. 

Per Curiam. It cannot by any possibility be done. 

Rule discharged with costs. 


Webb and Another v. Aspinall. 

J^EST^ Seijt., had, on a former day, obtained a rule 7 iid to sot 
aside a judgement, and a cognovit (for the debt and costs of 
the arrest) on which it had been entered up, on two grounds ; 
first, that the cognovit being given immediately after the arrest, 
and before declaration, was void ; for, at the time when the De- 
fendant acknowledged the Plaintiff’s cause of action, the Plain- 
tiff* had not stated on record any cause of action ; sccondl}^, that 
the Defendant had given this cognovit while he was in the cus- 
tody of the officer, and that no attorney for tlie Defendant was 
present when he signed the instrument; for that the rule of {a) 
Court ^requiring an attorney for the Defendant to be present, 
w'hen he, being in custody, executes a warrant of attorney to con- 
fess judgement by equity of construction also extends to the case 
of a cognovit given by a prisoner, although the rule makes Jio 
express mention of cognovits. 

Vaughan^ Serjt., on this day showed cause, upon affidavits 
that when the Defendant signed the cognovit^ he came to the 
Plaintiff’s house, unattended by any officer, and that he did not 
state, nor did the Plaintiff know, that he was in custody in this 
or any other action. Vaughan contended, that, in point of law, 
the Defendant certainly was not then in custody ; for the sheriff*, 
in permitting him to come alone to the Plaintiff, had been guilty 
of permitting an«escape; and, therefore, the case is not within 
the rule. 

Gibbs, C. J. I very well know, that an opinion has prevailed 
that a cognovit cannot be taken until after declaration : but I learn 
from the officers of this Court, that it has been the constant prac- 
tice to take cognovits before declaration ; and that judgements 
have been entered on these cognovits ; and, therefore, though I 
know that a contrary opinion has been cherished by certain per- 
sons, I am of opinion that the judgement is regular. The next 
(«) nil. T. 14 lo Car. 2. 1662. 


i)iieslion 
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question is, whether the cognovit is void, within the rule which 
requires that every warrant of attorney is to be ex^uted in th6 
presence of an attorney for the Defendant, if he be in custody, 
and that for default of this observance it shall be void. Here it 
is sworn by the Defendant, that he was arrested, and went to the 
PlaintifiJ and Webb^ the PlaintifTs attorney, to whom he gave 
a cognovit for a sum, which included 15/. debt, and the costs 
of the writ. The Plaintiff answers this, by saj4n^, that when 
the Defendant came to the Plaintiff, he, the Defendant, was alone, 
and did not state to the Plaintiff, that he was in custody in this, 
or any other cause; and that he, the Plaintiff, did not know or 
believe that the Defendant was in custody in this or any other 
cause. It is very remarkable how the Plaintiff, Webbi swears 
this: he does not state how, or under what circumstances, the 
application was made to the Defendant lor this cognotoit ; but this 
I know, he had sued out bailable process against the Defendant, 
and had directed his attorney to arrest him, and had made him 
give a security for the costs of the arrest. Did he then believe 
that the Defendant had not been arrested when he received the 
costs of the arrest ? Whatever his idea of the meaning of the 
word knowledge may be, I think he could not but be assured how 
the facts were. This, therefore, w^e think, comes within the rule 
that a cognovit^ given by a Defendant in custody, must be exe- 
cuted in presence of his attorney ; and that it therefore is void, 
and the rule for setting aside this judgement with costs must be 
made {a) 

Absolute. 

{ a ) Arnold Lowe. 


BESTy Serjt., showed cause against 
a rule which had been obtained by 
Faughan, Serjt., for setting aside a 
cognovit, on the ground that it was 
given by a Defendant in custody, and 
that no attorney for the Defendant 
was present at the execution. In sup- 
port of the rule was cited the case of 


Paul V. Cleaver {a), as deciding that a 
cognovit comes within the same rule 
of Court, which requires that on the 
execution of a warrant of attorney 
by the Def^dant in custody, an at- 
torney must be present. The Court 
made the 

Rule absolute. 
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ACTION. 

WHERE a turnpike act directed that if 
any person had cause of action against 
the trustees, he should sue the treasurer, 
held, that the action against the trea- 
surer was substituted only for such ac- 
tion as might be maintained against the 
whole body of trustees, and that an ac- 
tion would not lie against him for the 
act of five trustees, though they formed 
a quorum, Everett v. Cooch, Page I 

ACTION ON THE CASE. 

And 9e€ Pilot Act, 1. Variance, 1. 

1. An action upon the case in the nature 
of waste cannot be supported against 
the assignee of a lease, in which the 
lessee had covenanted, from time to 
time, and at all times during the term, 
when need should require, sufficiently 
to repair the premises, with all neces- 
sary reparations, and to yield up the 
same so well repaired at the end of the 
term, in as good condition as the same 
should be in when finished under the 
direction of J, M„ upon a breach that 
the Defendants suflered the premises to 
becxinoe and be in decay and ruinous 


during a large part of the term, and 
after the term wrongfully yielded them 
up in much worse order and condition 
than when the same were finished under 
the direction of/. M, Page 392 

2. Semhle that case will not lie against a 
lessee for years for permissive waste. 
Jones V. Hill, ibm 

S, The Defendant was owner and occupier 
of a wood adjoining a wood of B,, di- 
vided therefrom by a low bank and a 
shallow ditch, not being a sufficient 
fence to prevent dogs from passing from 
R/s wo^s into the Defendant’s wood. 
There were public foot-paths through 
the Defendant’s wood not fenced off 
therefrom. The Defendant, to pre- 
serve hares in his wood, and to prevent 
them from being killed therein by dogs 
aniPfoxes that came thereinto in pur- 
suit of hares, kept iron spikes screwed 
and fastened into several trees m his 
wood, each spike having two sharp 
ends, and so placed that each end 
* should point along the course of a hai'e- 
path, and purposely placed at such a 
height from the ground as to allow a 
bare to pass under them without injury, 
but to wound and kill a dog, that might 
happen to run against one of the sharp 
ends thereof, the spikes being, from 
their nature and positions, adapted to 

effect 
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effect the purpose for which the De- 
fendant fastened them there: none of 
them was less distant than 50 yards 
from any foot-path, and some wire 
from 150 to 160 yards distant there- 
from- The Defendant kept ^notices 
painted on boards placed at the outside 
of some parts of the wood, that steel- 
traps, spring-guns, and dog-spikes were 
set in that wood for vermin. The 
Plaintiff, with B/s permission, was 
sporting in J5/s wood with a valuable 
pointer ; a hare rose in his wood, and 
was pursued by the dog thereout, over 
the bank and ditch, into the Defend- 
ant’s wood, and in the pursuit there 
ran against one of the sharp spikes and 
was killed. The Plaintiff endeavoured 
as much as in him lay to prevent his 
dog from pursuing the hare into the 
Defendant’s wood, but was unable so to 
do. The Plaintiff having brought an 
action upon the case against the De- 
fendant to recover a compensation for 
the loss of his dog, the Court of Com- 
mon Pleas were equally divided in 
opinion whether the action was main- 
tainable. Gibbs, C. J., and Dallas, J., 
holding that it was not, and Park and 
Burrough, Js., holding that the Plaintiff* 
was entitled to recover. Deane v. Clay- 
ton* Page 489 

ACTION, LIMITATION OF. 

See Statute of Limitations. 

ADMINISTRATOR. 

See Executor. 

AFFIDAVIT TO HOLD TO BAIL. 

And see Bail, IV. 3. 

1. An affidavit to hold to bail the acceptor 

of a bill of exchange, not showing that 
the bill is become payable, and that it 
continues unpaid is bad. 171 

2. Whether an affidavit to hold to bail on 
a bill of exchange need show tVie Plain- 
tiff*’s relation to the bill, queere, Machu 
V, Fraser, 

3. Supplemental affidavit not permit- 
ted. 174 

4. Affidavit that the Defendant is justly 
indebted in a sum for principal and in- 
terest due on a bond made by the De- 


fendant to B., in a greater penal sum, 
is good, though it do not state the con- 
dition of the bond to be for the pay- 
ment of money. Page 275 

5. If the assignee of a bond takes on him- 
self to disaffirm, by his affidavit, a ten- 
der in bank-notes to his assignor, the 
Court will not reject his affidavit. By- 
land V. King, ih. 

G. An affidavit to hold to bail, denying a 
tender in bank-notes, is sufficient, 
though it do not say, no lender has been 
made to the parties, viz. wlicre a bank- 
ruptcy has intervened, to the bankrupt 
and his assignees. 401 

7. A discretion exists in this Court to re- 
ceive supplemental affidavits to hold to 
bail. Byaibbs,C.S. ib, 

♦8. But it ought to be very sparingly 
exercised. ih, 

9. The Court of King’s Bench exercises 
no such discretion. ByPark,^, ib, 

10. An affidavit to hold to bail staled, that 
the action was brought by the assignees 
of T, F,, a bankru pt, to recover 369/. by 
virtue of a bond eniered into by the 
Defendant, as surety for 7\ F. in 5001)/ , 
conditioned for performance of an 
award touching matters between 7\ F, 
and M.; that an a>vard was made pur- 
suant fo the condition, directing T, F, 
to pay M, on demand 369/.; that a 
personal demand had been made, but 
that T, F, did not then pay, nor had 
he, or any other person since, paid, 
and that no tender had been made in 
bank-notes. Held that this affidavit 
was insufficient, as it showed no cause 
of action. But held, that the denial of 
the tender in bank-notes need not say, 
“to the” Plaintiff* or the bankrupt. 
Armstrong and Another, Assignees of 
Moss and White, Bankrupts, Stratton, 

405 

AGENT. 

See Factor. Bills of Exchange, I. 
AGREEMENT. 

See Vendor and Purchaser. Goods, 
Contract for sale of, when com- 
plete. 

ALIEN ENEMY. 

1. No contract made with an alien enemy 
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in time of war can be enforced in a court 
of BnV/s/i judicature. Page 439 

2. Althoug^h the Plaintiff do not sue until 

the return of peace. ib, 

3. And although the Plaintiff be an Eng- 

lish-horn subject, resident in the hos- 
tile country. ib. 

4. The Defendaiit, a British subject resi- 
dent here, havin;]^ in his hands the pro- 
ceeds of certain ^oods of A., an alien 
enemy, A. drew on tlie Defendant, pay- 
able to his own order, and indorsed the 
bill to the Plaintiff, an English-born 
subject resident in the hostile country, 
who after ])cace restored sued on the 
bill : Held that he could not recover. 
Willeson v. Patteson and Others. ib. 

ALIENATION, RESTRAINT OF. 

See Vkndoii and Purcuaseh, I. 

AMENDMENT OF FINES AND 
RECOVERIES. 

See Fines and Recoveuies, Amendment 
or. I 

AMENDMENT. 

Judgement. Practice. 

ANNUITY. 

1. If a power to redeem an annuity upon 
six months’ notice terminating on one 
of the days of payment be memorialized 
as a power to redeem at any time on 
six months’ notice, the misdescription 
is fatal. Tringham v. Bethune. 429 

2. Where the attorney for the grantor of 
an annuity, at the lime of the payment 
of the purchase-money, takes and keeps 
an unreasonable part thereof for the ex- 
penses of the deed, this is not a ground 
on which the Court will set aside the 
annuity. Moothuni v. How, 596 

APOTHECARY. 

Th? house apothecary of an infirmary who 
officiates in mixing medicines fpr the 
patients of the charity, but for no others, 
is a person already in practice as an 
apothecary within $. 14. of the apothe- 
cary's act, and need not obtain a certi- 
ficate, nor serve an apprenticeship of 
‘ five years, as required by the 15th sec- 


tion of the statute 55 G. 3. c, 194. 
Wogan V. Sotiierville. ’ Ptigc 401 

ARBITRATION. 

1 . A general reference of all disputes, dif- 
ferences, and demands between the 
Plaintiff and Defendant in an action, 
does not confer on the arbitrator power 
to award the costs of the reference. 213 

2. If the pafty*in whose favour an award 
is made, demand more than is due to 
him, he cannot have an attachment for 
the non-payment on that occasion of the 
sum which is due. Strutt v. Rogers, ib, 

3. Under a submission to arbitration of two 

assaults (for one of which the Defend- 
ant bad been indicted and corfvicted at 
the quarter sessions), and of all costs in- 
cident to the indictment and subsequent 
proceedings thereon, the arbitrator 
awarded a payment in satisfiction of all 
costs incident to the indictment and 
previous and subsequent proceedings 
thereon : Held, 1. That the indictment 
and assaults might legally be referred. 
2. That the arbitrator did not thereby 
exceed his authority. Baker v. Town-- 
send. 422 

4. Where a verdict is found for the PJain- 
tifl^ subject to an award, and before 
award made the Defendant dies, a sub- 
sequent award of a verdict for the De- 
fendant, and judgement thereon can- 

I not be supported. 571 

I 5. So, if a juror be withdrawn^ and the 
cause referred, an award made after the 
Defendant’s death is clearly bad. By 
Gibbs, C. J. ib, 

6. In entering into a rule of reference at 

nisi prills with a verdict for the Plain- 
tiff, it is prudent to provide by a special 
stimulation, that the reference shall not 
be defeated by the death of one of the 
parties before award made. Toussaint 
V. Hartop. ib, 

7. But if a stranger to the cause become 

by rule of Court party to a reference 
made in the cause before any jury is 
sworn, and if, afler the award made, 
but before judgement, one of the par- 
ties to the cause die, though the cause 
abate, the rule of Court is not defunct 
as to the stranger ; but an attachment 
shall go against him thereon, for non- 
performance of the award. 575 

8. Ad 
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8. Ah executor may have, without scire 

facias, or other process of revivor, an 
attachment for non-performance of an 
award made in his testator^s cause in 
his lifetime in favour of the testator, 
though the suit abated by his decease. 
Rogers s. Stanton. Page 575 

9. The Court will not review an award, on 

a suggestion that the arbitrator, to whom 
all matters in difference were referred, 
considered only the legal, and rejected 
the equitable questions, when the party 
applying does not state to the Court 
any equitable case, or question, which 
he supposes the arbitrator to have re- 
jected. Craven v. Craven. 644 

10. Where a replevin cause being referred 
after issue joined and before jury sworn, 
the arbitrator found one issue for the 
Defendant, and awarded the f)ayment of 
rent due to him, but ordered no verdict 
or judgement to be entered ; held, that 
the Defendant was not entitled, on mo- 
tion, to enter up judgement in the ac* 
tion, for the rent and costs of the action 
taxed for him. Grundy v. Wilson. 700 

ARREST. 

And see Joint Action, 2. Privilege, 1, 

2,3. 

1. Second arrest for the same cause allow- 

able where a judgement in a former 
action has been reversed for error. 
Cartwright v. Keely^ 1 92 

2. Upon a bond in a penalty conditioned 

for paying a less sum by instalments 
and interest, though a part only of the 
instalments are due, the obligee may ar- 
rest for the aggregate amount of all the 
instalments, and the interest accrued 
due before the action brought. Talbot 
V, Hodso7i. 251 

3. The statute of 51 G. 2. c. 124. 1. 

does not avoid the Plaintiff’s proceed- 
ings and judgement, by reason of his 
arresting for a sum exceeding 15/., and 
recovering a less sum than 15/. Spink 
V. Hitchcock. 43^ 

ASSIGNEE OF LEASE. 

Sec Vendor and Purchaser, 2. 

ATTACHMENT. 

See Rule of Court, 1. Arbitration, 2. 


I ATTORNEY. 

I See Venue, 1. 

Where an attorney has in his custody mu- 
niments of two co-defendants, the Court 
will not refer it to the prothonotary, to 
ascertain which of them he shall deliver 
over to the one Defendant, who pays the 
debt and costs. Duncan, Gent. v. Rich- 
mond. Page39\ 

ATTORNEY, WARRANT OF. 

See Warrant of Attorney. Joint Ac- 
tion, 1. Fines and Recoveries, 
Amendment of. 

I 

AUCTIONEER. 

1. If an auctioneer sells goods and delivers 

them without giving notice of any lien 
or claim which he has on the owner, 
and the buyer settles for the goods with 
the owner without such notice, the auc- 
tioneer cannot sue the buyer for the 
price of the goods. 237 

2. So, if the auctioneer sells the goods of 

B. as tlie goods of A., and the buyer, 
without notice, takes the goods with the 
auctioneer’s assent, and pays the price 
of them to A., the auctioneer cannot 
afterwards maintain an action for the 
price. ib. 

3. No implied contract to pay arises on 

the auctioneer’s giving up his lien by 
delivery of the goods. Coppin v. Walk- 
er. ib. 

4. Where an auctioneer had sold goods, 

and delivered them without payment, 
jield that as he had parted with his lien, 
the Defendant might, in an action by 
the auctioneer, set off against the price 
a debt due to him from the owner of 
the goods. 243 

5. And where the auctioneer had sold 

to the Defendant the goods of A. in a 
sale of the goods of B., held that this 
was such a fraud that the Defendant 
might set off a debt due to him from B. 
against the price of the goods of A . , Cqp- 
pin V. Craig. ib, 

6. Where the purchaser at an auction of a 
reversionary interest in bank stock, 
upon failure of the vendor to deduce a 
title had recovered back thedepositin an 
action against the auctioneer, held that 
he might nevertheless recover interest 

" on 
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on the deposit in an action against the 
vendor for not completing his contract, 
under an averment of special damage in 

. the Plainlifi'^s losing, by reason of the 
non-performance, the interest and be- 
nefit of his money. Farquhar v. Farley, 

Page 592 

AUTHORITY, 

1. The pawnee of coffees, lodged in the 
West India Docks, and entered there in 
the pawnee^s name, gave up to the 
pawnor, certain delivery notes thereof 
called Dock-warrants, having indorsed 
tliem with^an order for the delivery of 

the goods to , in exchange, not for 

cash, which he might have had, but for 
a check for the debt on the pawnor’s i 
banker, which check was dishonoured : 
the pawnor having contracted to sell the 
goods to the Plaintiffs, received payment 
for them, and gave to them the delivery 
notes, with a blank above the Defend- 
ant’s signature, for the name of the per- 
son to whom they were to be delivered. 
Held, 1. That the Defendant having en- 
trusted the pawnor with his signature to 
a blank, purporting to authorize the 
delivery of the goods, and enabled him 
thereby to induce faith to a contract for 
the sale of the goods, and to obtain pay- 
ment for them from the Plaintiff^ it 
must be considered that the contract of 
sale was the Defendant’s contract, and 
the payment, a payment to the Defend- 
ant. 

2, The Court (Parit, J., guard- 

ed against any inference that, according 
to a practice which has obtained since 
the erection of the West India Docks, an 
indorsement on these delivery notes or 
dock-warrants was, of itself, and with- 
out making the wharfingers parties to 
the order, capable uf transferring any 
property in the goods therein described. 
Zwinger v. Samuda, 265 

3. A party conveying to trustees an estate 

in land, connected with an intricate es- 
tablishment, which, after the convey- 
ance, he continues to manage without 
their interference, held to have autho- 
rity from the trustees to bind them and 
the land by all acts in the ordinary ma- 
nagement of the establishment. Tayler 
V. Waters. 874 


B. 

BAIL. 

I. Of the Atrest and the Bail. 

II. Proceedings against the Bail or the 
Sheriff. 

III. Surrender of the Principal. 

IV. Discharge hy other Means. 

V. Writ of Error. 

And see Suber»edeas. 

I. 

1 . The Defendant’s bail were permitted to 

I appear by their own attorney and jus- 
tify, where the Defendant’s attorney re- 
fused to instruct counsel to move for 
them to justify. Hagget v. Argent. 

Page 47 

2. It is not necessary for persons justify- 

ing bail by affidavit in several actions 
about the same time, to specify in either 
affidavit the relative order in which they 
are sworn, and that among their debts 
they include their liability as bail in the 
other actions. Reid v. Confoot, Same v. 
Ellis. 324 

II. 

Bail are not liable on their recognizance 
for any cause of action which is not 
stated in the affidavit whereon the De- 
fendant is Violdcn to bail. Wheelvjright v. 
Jutting, Bail of Fles. 304 

IV. 

1. Bail discharged by the Plaintiff taking 
from the Defendant bills of exchange, 
to which a surety is party, for payment 
by instalments. Willison v. Whitaker. 

53 

2. A Plaintiff having obtained bail to his 

actioh, sued in equity for the same 
cause, and being put to his election by 
the Court of equity, elected to proceed 
there, and a perpetual injunction went, 
not to proceed at law : Held that this 
A^as no ground for discharging the re- 
cognizance of the bail. Horsleu v. Wal» 
stab. 285 

3. If a Plaintiff swears positively to abail- 

^ able cause of action, the Court will not 

try upon affidavits whether the trans- 
action be such an one whereon no legal 
debt can arise. 

VoL. VIL Y Y 4. The 
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bankrupt. 


4 . The Coujrt will not relieve the bail of a 
bankrupt who are fixed between the sig- 
nature of the bankrupt’s certificate by 
his creditors and the commissioners, and 
the time of the allowance of the certifi- 
cate by^he Lord Chancellor. Stapleton 
V. Macbar. Page^5S9 

BANKER. 

See Lien, 9. 

BANKRUPT. 

1. Of the Bankruptcy and Commission, 

IL Of the Bankrupt's Rights and Duties, 

III. Of the Bankrupt's Estate, 

I, 

1 . A commission of bankrupt may be sup- 
ported on a debt due to the petitioning 
creditor in the character of testator, al- 
though he have not obtained a legal pro- 
bate at the time when the commission 
issued, if he afterwards obtains a valid 
probate, which makes the debt good, 
and has relation back to the testator’s 
death. Rogers and Another v. Jaines. 

147 

2. If tfie assignees of a bankrupt inter- 
meddle with and assume the manage- 
ment of a farm, this is a sufficient elec- 
tion to take to the term, and makes them 
liable to the landlord, in consideration 
of their tenancy, for all mismanagement. 
Thomas v. Pemberton and Ketteridge, 

206 

3. A person who buys any article for the 

purpose of mixing it with his own pro- 
duce, with a view to sell the mixture 
more advantageously than his own pro- 
duce could be sold unmixed, does not 
thereby become a trader. 405 

4. A person who buys pigs or other stock 

with a view to a re- sale of them, a,s an- 
cillary to the profitable occupation of 
his farm, and in the interval feeds them 
wholly or principally on the produce of 
his farm, does not thereby become a 
trader. 409 

5. A farmer bought ray-grass-seed, mixed 
it with seed of his own growth, and sold 
the mixture. He bought pigs, put them 
on his farm, fed them on the stubbles, 
and resold them, some after a week, 
some after longer periods ; Held that 
neither of these was an act of trading. 


Patten and Another, Assignees of Gould 
a Bankrupt v. Browne, * 409 

6. If the assignees of a bankrupt, suing 
the petitioning creditor for money of the 
bankrupt’s which he has got into his 
hands accidentall}^ show that, on a 
statement of accounts between the De- 
fendant and the bankrupt, the balance 
due from the latter is less than sufficient 
to sustain the commission, the Defend- 
ant nevertheless is estopped from taking 
advantage of that fact to defeat the ac- 
tion, by his affidavit of debt, made to 
support the commission. Hanner and 
Another, Assignees of Edward Davis, v. 
Gilbert Davis, 577 

II. 

1. Semhle, that a bankrupt’s certificate has 
no relation back to any earlier period 
than the Lord Chancellor’s allowance 
thereof. Stapleton v. Macbar, 589 

2. Where three of five joint contractors 

had pleaded that after the promises and 
cause of action they became bankrupts 
and the Plaintiffs proved their debt un- 
der the commission, and elected to take 
the benefit thereof, and issue joined on 
the proof under the commission, a ques- 
tion arising whether the other two De- 
fendants had continued partners to the 
time of the contract, though the evi- 
dence on the issue on the bankrupt’s 
plea is for them, they are not entitled to 
a verdict in the midst of the cause, that 
they may he called as witnesses for the 
other Defendants. 599 

3. Especially if the Defendants call wit- 

nesses. Emmet and Another, v. Butler 
and Others, ih, 

HI. 

1. Where a bankrupt sued for the benefit 

of his assignees, the Court refused to 
grant a new trial, unless his assignees 
would abide by the verdict and become 
responsible for the costs. Noble v. 
Adams, 59 

2. If a carrier, after notice from the ven- 
dor of goods to stop them in transitu^ 
by mistake delivers them to the vendee, 
the sale is nevertheless rescinded, and 
the vendor may bring trover for them 
against the vendee. 

3. And thotigh, the vendee having become 

a bankrupt 



BANKRUPT. 

a baiikrupj, the goods have passed into 
the hands of liis assignees, yet, inas- 
much as they did not come to the 
possession of the bankrupt with the con- 
sent of \he true owner, they are not in 
the order and disposition of the bank- 
rupt within the statute 21 Jac, 1. c. 19. 

1 1 . Liu and Another v. Cowley and 
Others. Page 169 

4. A creditor to whom a trader had long 

promised payment by bills on debtors 
to himself, did, under a threat of arrest, 
after an act of bankruptcy unknown to 
the creditor, but with the creditor's 
knowledge that he the trader must stop 
payment, sign bills on his debtors in 
iavour of the creditor, on stamped pa- 
per produced by the creditor : Held 
that the assignees of the creditor could 
not bring trover for these bills. Walker 
and Another y Assignees of Dunn. v. 
Laing. 568 

BARON AND FExME. 

See Feme Covert. Money Lent, !• 

BARRATRY. 

See Shiv. 

BATTERY. 

See Costs. V. 4. 

BILLS OF EXCHANGE, AND PRO- 
MISSORY NOTES, 

And jee Affidavit to hold to Bail, 1,2. 

1. An agent purchasing foreign bills for 

hU principal, and indorsing them to 
him, without qualiheation, is liable to 
to the principal on liis indorsement, 
however small be the commission which 
he gets upon the purchase. 159 

2. It is no laches to put into circulation 

before acceptance a foreign bill payable 
after sight, and to keep it circulating 
without acceptance so long as the con- 
venience of the successive holders re- 
quires. Goupy and Another v. Harden 
and Others. ih. 

5. If a buyer pays for goods by a bill 
lyhich the drawee refuses to accept, and 
afterwards desires it may be again pre- 
sented, and it will be honoured, the 
holder is not bound again to present it. 

312 


BOND. 711 

I 4. Nor to return the bill. 

5. Whether the seller of goods, suing for 

the price, and producing the Defend- 
ant's bill for the price protested for non- 
acceptance, is bound to prove that it 
was duly presented for acceptance and 
rlfused, queere, Hickling and Another 
V. Hardey. ^ ib. 

6. A., an acceptor of a bill payable* at his 

London bankers', remitted funds to pay 
it, or*,take it up if over-due; which 
last being the case, the bankers, who 
were bankers in London, called on the 
holders, intending to take it up; but 
finding the bill was sent back to Ireland 
as dishonoured, they remitted the mo- 
pey back to the acceptor, and upon a 
subsequent presentment of the bill, re- 
refused payment : Held that this \vas 
not such a speciBc appropriation of the 
money, as to render the bankers liable 
to the holder for the amount remitted. 
Stewart v. Fry: 339 

7. The holder of an inland bill, payable 
after sight, is not bound instantly to 
transmit the bill for acceptance. 393 

8. He may put it into circulation; or 

9. Though he do not circulate it, he may 

take a reasonable time to present it for 
acceptance. ib. 

10. What is a reasonable time is always a 
question to be determined by a jury. 

ib. 

1 1 . A delay to present until the fourth day 

a bill on London^ given within twenty 
miles thereof, is not unreasonable. Fry 
V. Hill. 397 

12. The acceptance of a bill drawn by 
procuration, admits the drawer's hand-, 
writing, and the procuration tcfdraw.~ 

455 ^ 

13. But though the bill is indorsed by the 
same procuration, the date thereof not 
ap*pearing, the acceptance docs not ad- 
mit the procuration to indorse. ih. 

14. So, though the indorsement were ipade 

before the acceptance.By Park, J., Ro- 
binson V. Yarrow. ib. 

BOND. 

See Affidavit to hold to Bail. S, 4. 
Replevin Bond. Marriage Articles. 

Upon a bond in a penal^ conditioned for 
paying a less sum by instalments and 
interest, though a part only of the i»- 
Y Y 2 stalraerits 
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CHARTER-PARTY. 


COPYHOLD. 


•ments at*e 3ue, tli(? obligee may arrest 
for the aggregate amount of all the in- 
stalments, and the interest aOv^rued due 
before the action brought. Talbot v. 
Hodson, Page 231 

BROKER. 

A broker of the city of London may re- 
cover the price of sugars, which he, be- 
ing employed to purchase, has bought 
in his own name; and it is not a breach 
of his bond given for duly performing 
his office as broker. Kemble and Others 
V. Atkins and Another. 260 

BUILDING-ACT. 

See Party-wall. 


c. 

CARRIER. 

See Stoppage in Transitu, 1, 2. 

CASES — observed on, questioned, cx- 
plained, or over-ruled. 

Hargr. Co. Litt.20 b. note 2. (Lord Hale’s 
MS.) ' 92 

Hotham v. East-India Company. fDoucr. 

272.) 665 

Jackson v. Yates (7 East, 94.) 172 

Parish v. Crawford, (2 Str. 1252.) 24 

Peacock, Rules and Orders, C. B, 176 
Smith V. Smith (Str. 955.) 231 

Wienholt v, Roberts (2 Campb. 586.) 480 

CERTIFICATE. 

S^e Bankrupt^ II. 1. 

CESTUI QUE TRUST. 

Whether a grant by cestui que trust can 
have any operation to convey an in- 
terest in the land. Moore v. Karl of 
Plymouth. 614 

CHARTER-PARTY. 

And see Covenant, 4. Ship, 1, 2, 3. 

1 . Where a practice prevailed of compress- 
ing bales of cotton wool by machinery, 
to improve their stowage, the furnish- 
ing a cargo of cotton wool in uncom. 


pressed bales, as they came from the 
grower, was held not to be a com- 
pliance with a contract to load a full 
and complete cargo. Page 272 

2. Where the freighter had an option to 
load a whole ship with one species of 
goods at a higher rate of freight, or a 
part with goods at a higher rale, and a 
part with another species of goods at a 
lower rate, but the latter, if laden at 
all, required to be first laden on board, 
the freighter, by beginning to load with 
the goods at the higher rate, was deem- 
ed to elect to furnish an entire cargo 
of those goods at the higher rate, and 
having so elected, but failing to load a 
complete cargo thereof, held that the 
jury were warranted in giving damages 
for the entire complement at the higher 
rate, without regarding the liberty be 
once had to load goods at a lower rate. 
Benson v. Schneider. 272 

COGNOVIT. 

See Practice, VII. 2, 3. 

COMMISSION DEL CREDERE, 

And see Insurance, VI. 1. 

The vendor of goods through the medium 
of a broker who has a commission del 
credere, cannot recover the price from 
the broker in a declaration upon an ^n- 
debitatus assumpsit for goods by the 
Plaintiff to the Defendant delivered to 
be sold, and by him sold. Gall v. Com- 
ber. 558 

CONDITION. 

that a condition cannot be released 
upon condition. Per Gibbs, C. J. A/«- 
son V. Corder. 9 

CONTEMPT. 

See Arbitration, I, 6. Attachment. 
Sealer of Whits, 

CONVEYANCE. 

See Deed. 

COPYHOLD. 

Concurrent customs in a manor to bar en- 
tails of copyhold by recovery, and by 

surrender. 



COSTS. 


COVENANT. 


71 : 


Mirrender, are not inconsistent; and 
slight evidence suffices to prove the lat- 
ter, because it is adverse to the interest 
of those wiio make the evidence. Doe, 
on Demise of Dauncey, v. Dauncey, 

Page 674 

CORPORATION. 

The mayor, jurats, and commonalty of the 
ancient town of Rye, were held to take 
lands by a devise to the Right Worship- 
ful the Mayor, Jurats, and Town Coun- 
cil of the ancient town of Rye. The At^ 
iorney -General, at the relation of Clarke 
and Another, v. The Mayor, Jurats, and 
Commonalty of the ancient Town of Rye 
and Others, 546 

CORPORATOR. 

See PiiiviLEGE. 

COSTS. 

I. When payable by and to persons in 

general. 

II. When payable by and to particular 

Persons. 

III. Of staying Proceedings till Costs 
paid, or Security given, 

IV. Set off, 

V. What Costs are payable, 

I. 

And see Feigned Issue, 1. 

III. 

Ifonc Plaintiff hv in this country and li- 
able for costs, thoiigh another is resident 
abroad, the Court will not compel him 
to give security for the costs. Anonym 
mous, 307 

V. 

And see Execution, 7. Arbitration, 3. 

1, Though a witness, subpoenaed by both 

parties, obtain from each, without the 
knowledge of the other, full payment 
for his expenses and loss of time, the 
party succeeding is entitled to have bis 
payment to the witness allowed him in 
his taxed costs of suit. 337 

2, And that, although he made his pay- 


ment <ifter the w’iln^^ss had been already 
paid iSy the other party. Benson v 
Schneider. Page 33'^ 

3. If a Defendant, moving for Judgemen 

in case of a nonsuit for not proceed- 
ing to trial, omits to obtain in the dis-^ 
posal of that rule his costs for «ot pro= 
ceeding to trial, he cannot, after that 
rulejs discharged, obtain a separate rule 
for thost costs. Lingham v. Langhorn, 

476 

4. Where in an action for assaulting and 

ill-treating, the Defendant, as to the as- 
saulting and ill-treating, justified turn- 
ing the Plaintiff' out of his house, but 
the issue on the justification was found 
against him : the Court held, that upon 
the whole justification a battery ap- 
peared admitted, and the excuse not be- 
ing proved, the Plaintiff was entitled to 
lull costs, without a judge’s certificate. 
Johnson v. Northwood. 689 

COVENANT. 

And see Charter-Party. 

1. A covenant to repair at all times, when, 
where, and as often as occasion should 
require during the term, and at furthest, 
within three months after notice of want 
of reparation. This is one covenant ; 
and it cannot be stated as an absolute 
covenant to repair at all times when, 
where, and as often as occasion shall re- 
quire during the term. Hortfall v. 
Testar^ 385 

3. A lessee covenanted*, within the two 
first years of the term, to put the pre- 
mises in good and sufficient repair, and 
at all times during the term to repair, 
jjave, scour, cleanse, empty, and keep 
the messuages, ground, and other the 
premises, when, where, and as often as 
need should require; and witbin the 
first fifty years of the term, to take down 
four messuages, as occasion might re- 
quire, and in the place thereof erect 
upon the demised premises four other 
good and substantial brick messuages : 
breach, that although fifty years of the 
term had expired, the lessee did not, 
within the fifty years, take down the four 
tnessuages, and in the place thereof erect 
four other good substantial brick mes** 
suages. Plea, That occasion did not 

require. 
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COVENANT. 


DAMAGES, &c. 


require, within the fifty years, that the 
four messuages should be taken down. 
Upon demurrer, the Court intimated 
an opinion, that if within the fifty years 
the houses should be so repaired as to 
make them completely and substantially 
as good as new houses, the covenant 
would be satisfied, without taking down 
the old houses. Evelyn and Wife v. 
Raddish and Others, Page 41 1 

3. A covenant to rebuild a liouse in two 

years, and sufficiently to repair the same 
and all other buildings to be erected dur- 
ing the term, when, where, and as oc- 
casion should require, and the same, in 
all things sufficiently repaired, in the 
end of the term to yield up to the lessor, 
was followed by a cox^iant that the 
lessor might, twice or oftener in a year, 
enter to view the condition of the pre- 
mises, and of all want of reparations 
leave, notice in writing to repair within 
six months, within which time the lessee 
covenanted to repair accordingly : Held 
that the first covenant is not so qualified 
-by the last, but that the Plaintiff may 
declare on the leaving (he premises out 
of repair at the end of the term without 
averring or proving six months’ notice 
to repair. Wood v. Day, . 646 

4. The Plaintiff covenanted that his ship 
should receive from the freighter’s agent 
at Gibraltar, or at Malaga, Seville, or 
CadiZf as should be ordered by the 
freighter’s agent at Gibraltar, a home- 
ward cargo, and therewith sail direct to 
London, and there make true delivery of 
it ; and the freighter covenanted to pay 
for the freight of the vessel for the 
voyage out and home 550/., viz. 200/. 
on clearing outwards, 100/. at Gibraltar^ 
one moiety ol‘ the residue in cash on thp 
delivWy of the homeward cargo in Lon- 
don, and the other moiety by a bill at 
two months from the completion of the 
said delivery. The plaintiff in. pursu- 
ance gf directions from the freighter’s 
agent at Gibraltar, sailed to Cadiz for a* 
cargo, the freighter's agent at Cadiz di- 
rected him to go fo Seville for a cargo ; 
the freighter’s aggnt at Seville loaded 
a homeward cargo, and directed him to 
proceed to Liverpool, where he deliver- 
ed, and the freighter received the cargo. 
Held that the Plaintiff could not/ in an 
action of covenant on the charter-party. 


averring the substituted voyage, recover 
the freight covenanted to be paid on 
the delivery in London, Thompson v. 
Broivn, Page 656 

COUNTY PALATINE. 

See Venue, 5. 

COURT OF CHANCERY. 

1. Cases out of Chancery to be argued in 

this Court cannot be set down nor heard, 
unless they are signed by a Serjeant. 
Nan fan v. Legh, 85 

2. Whatever number of parties there may 
be to a suit in equity, out of which a 
case is directed for this Court, the Court 
will hear only one counsel on behalf of 
each separate interest. Bettison and 
Another v. Rickards and Another, 1U5 

COURT OF COMMON PLEAS. 

By the words the said Court of the 
Bench,” in a plea, the Court of Com- 
mon Pleas shall be intended. Mill v. 
Pollon, 27 1 

CUSTOM. 

See Copyhold. 


D. 

DAMAGES, MEASURE OF. 

1. Upon a contract to replace stock, and 
pay dividends in the mean time, though 
the jury give damages for the value of 
the stock, and the amount of the divi- 
dends, yet, upon affirmance in error of 
the judgement, the measure of increase 
is not tlie further dividends that may 
have accrued, but interest on the da- 
mages given as the value of the capital 
stock. Dwyer v. Gurry and Others, 14 

2. If the buyer of a horse with warranty, 

relying thereon, resells him with war- 
ranty, and being sued thereon by his 
vendee, ofiers the defence to his vendor, 
who gives no directions as to the action, 
the Plaintiff, defending that action, is 
entitled to recover the costs thereof from 
his vendor, as part of the damage occa- 
sioned by his breach of warranty. Lewis 
V. Peake„ 153 

DEATH. 



DEVISE. 
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DEATH. 

Thomson, the Hon. Sir Alexander, 
Knt. C. B. of Exchequer. Page 389 

DEED. 

See Fines and Recoveries, Amendment 
OF, 1,7. 

DEFEAZANCE. 

Warrant of Attorney. 

DEMURRER. 

Upon demurrer, if each parly takes ob- 
jections to the plead iri'^s of the other, it 
is the duty of eacli to deliver paper- 
books, with the points intended to moot 
on both sides, vstated in the margin. 
Clarke v. Davis. 72 

DEVISE. 

I. By what Words Lands, 5cc. pass. 

II. What Estate. 

111. Revocation. 

I. 

1. Bequest of all iiiy slock in trade, 

household goods, wearingap[)arel, ready 
money, securities for money, and every 
other thing my properly of what nature 
or kind soever, to and for her own pro- 
per use and disposal Held not to 
carry land, being controlled by indica- 
tions which rendered the testatrix's in- 
tent uncertain. 79 

2. But if the testatrix’s intent had clearly 

appeared, these words are sufficient to 
carry land. Doe, on the Demise of Bun- 
nj/, V. Rout 79 

3. The testator devised that his executrix 
should borrow as much as was necessary 
to satisfy all demands, and repay it out 
of the money arising from rents during 
the minority of his two children, Ann 
and George : he bequeathed all his pro- 
perty, both real and personal, to be di- 
vided equally between his two children, 
allowing that his son George should take, 
as a part of his share, the testator's farm 
at B., excepting the house and land 
which he bought of bis father's trustees 
at B., together with the furniture there- 


of, he left to them in comuioii, and to 
the longest liver in fee-simple, and that 
bis children should he put into their re- 
spective shares of the rent received dur- 
ing their minority, as well as their 
shares of landed property, when they 
should attain their respective ages of 
twenty-one years. Ann died living the 
testator : Held that the son George tobk 
all the testator's property, both real 
and pt«*softal, and all his estate and in- 
terest therein. Smith v. Horlock and 
Others. Page 129 

4. Devise of my messuage, farm, and 

lands, called C. farm, siluale in or near 
the parishes of D., W., and T., now on 
lease to F., at the yearly rent of 150/. 
A close in the parish of D., heretofore 
arable, and part of C., farm, and then 
occupied with it by the lessee thereof, 
but for thirty-three years pa^ sown 
with acorns, and occupied by the owner, 
and excepted out of two leases of C. 
farm, one prior, the other posterior to 
the date of the devise, passes by the de- 
vise as parcel of C. farm. Down and 
Another V. Down. 343 

5. “ 1 devise all my freehold and copyhold 
estates situated in or near Latchingdon 
near Maldon; and also all and singular 
my freehold and copyhold estates at or 
near Palepit in the same county, which 
last-mentioned estates are now or lately ^ 
were in the occupation of Lawrence 

Parley and TAowias, widow." The 

testatrix had a freehold close in the pa- 
rish of St. PeteFs, Maldon, near to a 
principal street of Maldon, distant from 
three and a half to six and a half miles 
from her principal estate at Latchingdon, 
and intercepted from it by parts of 
three parishes. She had a freehold close 
ii) Steeple, diaVdnt two and a half miles 
from Latchingdon, and nine from Mal- 
don. She had copyhold lands in Latch- 
ingdon, and the will of an ancestor spoke 
of lands both freehold and copyhold in 
Latchingdon : Held that the freehold 
close in St. Peter'" Maldon, did not pass 
by this devise. DSe, on Demise qf Dell, 
V, Pigott. 553 

II. 

1. A devise of “all my estate real and 
personal whatsoever, that is to say, my 
land, houses, and all other buildings 

situate 
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BEVISE. 


, ^ situate at'i5. on my estate, and likewise 

all my household furniture and stock in 
trade/^ carries a fee in th^ lands at S. 
Denn^ on the Demise of Richardson, v. 
Hood and Others. Page 35 

.2. Devise to testator’s wife of his cottage 
for life, if she continued chaste and un- 
married; but immediately after her 
death or marriage, to his son Joseph 
"Hulse, ^8 soon as he should attain twenty- 
one, and to his heip for ever. Devise of 
his land and estate in fee-simpTe, where 
he then lived (except what was therein- 
before bequeathed to his wife) to his son 
Joseph Hulse, as soon as he should attain 
iWenty-one, and to his heirs lawfully be- 
gotten for ever, subject to an annuity of 
7/. to his wife : Held that Joseph Hulse 
took an estate-tail in the land and estate 
in fee-simple where the testator lived. 
Narfan and Wife v. Legh. 85 

3. Sir G. P. being possessed of an estate 
pur auter vie, and seised of lands in fee, 
in the counties of D. and N., and of 
equitable and legal estates for life in 
lands in seven other counties, with re- 
mainder to his first and other sons in 
tail male, with remainder to himself in 
fee, and being possessed of a long lease- 
hold, and entitled for his life to the divi- 
dends of certain trust money, w ith re- 
mainder to his children absolutely, and 
possessed of other personal effects, de- 
vised the estate pur auter vie, ioE. Lester 
for life ; remainder to R. S. absolutely. 
He devised all other his estates, real and 
personal, wheresoever situate, which he 
was possessed of or entitled to, and of 
which he had power to dispose, to E. 
Lester, her heirs, executors, &c. In case 
the testator^s son should die without 
issue, he devised all his real estates, not 
therein before disposed, situate in all the 
nine counties named, and all testator’s 
personal property in any of the public 
stocks or funds, to E. Lester for life ; re- 
mainder to R. S. in fee : Held that E. 
Lester took an estate in fee in the testa- 
tor’s fee-simple lands in the counties of 
2>. and iV. Bettison and Another v. 
Rickards. 105 

^ 4. Devise of all the residue of what the 
testator should die possessed of, or in 
expectancy of what nature or kind so- 
ever, in Jamaica or any other country, 
to his wife E. Sanders, for her natural 


life, reserving to her full power to will 
away any part or proportion of his said 
residuum at her decease ; and after that 
period he bequeathed the residue of 
what was undisposed of by his wife, to 
his daughter, and the heirs of her body 
for ever : Held that the wife had a pow- 
er of appointment over the whole resi- 
duary estate. Cook and Wife v. Farrand 
and others. Page 122 

5. Devise of land to the testator’s son T. 
G. S?nUh for life, and, after his decease, 
to the use of all the children of the body 
of his said son lawfully issuing (but ex- 
clusive of his eldest son, in case of there 
being two or more such children be- 
sides him), their heirs and assigns for 
ever, as tenants in common ; but in case 
his said son should depart this life with- 
out leaving any lawfully-begotten child 
or children, or issue of any such child 
or children, then, after his decease, to 
the use of the testator’s daughters in fee. 
T. G. Smith suffered a recovery, and 
devised : Held that T. G. Smith had, at 
the time of devisirtg, only an estate for 
life. Smithy. Horlock and Others. 129 

6. Devise to F. G. and his assigns for his 

life, and immediately after his decease, 
unto the heirs of his body, lawfully to 
be begotten, in such parts and shares as 
F. G. should, by will or deed, appoint ; 
and in default of such heirs of his body, 
then immediately after his decease, over 
to J. G. : Held that F. G. took an estate- 
tail by implication. Doe, on the Demise 
of Cole, V. Goldsmith. 209 

7. Devise of gavel-kind land to the testa- 
tor’s three nephews, sons of his brother 
John, during their lives, in common, 
and after their respective decease, the 
part and share of him or them so dying, 
unto the heirs lawfully issuing of his and 
their body and bodies respectively, and 
if more than one, equally to be divided, 
as tenants in common, and if but one, 
to such only one, and to his, her, or their 
heirs ; and if any of his nephews should 

* die without such issue, or, leaving any 
such, they all should die without attain- 
ing twenty-one, then the share of him 
and them so dying, unto the survivor 
and survivors of his said nephews, and 
the heirs of the body of such surviving 
and other nephew^ equally, in cominou. 
And for want, or in default of such issue 

of 



EJECTMENT. 

of his ncphewsy unto his own ri^ht heirs. 
One moiety of the reversion in fee de- 
scended^ upon the testator’s decea-^e, to 
the father of the three nephews, being 
one of the testator’s two heirs, in gavel- 
kind, and from him to the three ne- 
phews: Held, 1. That this was not an 
executory devise, but a contingent re- 
mainder with a double aspect ; 2. That 
by the descent of a portion of the reA'er- 
sion in fee, the nephews’ particular es- 
tate was merged therein, and the con- 
tingent remainders, which were sup- 
ported thereby, were, as to that portion, 
also destroyed. Crump, on the Demise 
of Woollei/, V. Norwood. Page 362 

DISTRESS. 

See Replevin. Replevin Bond. 

DOGS. 

See Action on the Case, 3, 

DONATIO MORTIS CAUSA. 

A person supposing himself in extremis 
caused India bonds. Bank notes, and 
guineas to be brought out of his iron j 
chest, and laid on his bed; he then 
caused them to be sealed up in three 
parcels, and the amount of the contents 
to be written on them with the words 
** for Mrs. and Miss C.,” the Plaintiffs ; 
he then directed the brother of Mias C. 
to replace them in the iron chest, the 
chest to be locked, the keys to be sealed 
up, and directed " to be delivered to 
(his solicitor and one of his executors) 
after his decease, and replaced in his 
own custody near his bed, and he after- 
wards spoke of this property as given 
to the Plaintiffs: Held this was not a 
donatio mortis causa, for want of a suf- 
ficient delivery, and continuing posses- 
sion. Bunii and Another v. Markham 
and Others. 224 


E. 

EJECTMENT. 

The Plaintiff in error in ejectment is 
not bound to give the Defendant in er- 
ror notice of his entering into th^ re- 


EVIDENCE. 717 

cognizance pursuant to &*17 Car. 
2. c. 8 . s. 3. to pay costs on affirmance. 

Page 427 

2. The practice has been to take a recog- 
nizance in double the annual rent of Ibie 
premises, when that can be ascertained. 

ib. 

3. The Plaintiff in error in ejectment is 
not required to find bail to join in his 
recognizance to pay costs on affirmance. 
Doe, or^Degnise of Webb, v. Goundry. ib. 

ELECTION. 

See Bankrupt, III. 2. Bail, IV. 3. 
Charter-party, 2. 

ENEMY. 

See Alien Enemy. 

ENTAIL. 

See Tenement. 

EQUITABLE TITLE. 

See Cestui que Trust. 

ERROR. 

See Ejectment, 1. Venue, 5. 

A threat of bringing a writ of error for 
delay, uttered six months before the 
writ of error sued out, held not sufficient 
to entitle the Plaintiff below to execu- 
tion pending the writ of error. Record 
V. Garrod. 537 

ESCAPE. 

See Sheriff. 

ESTATE TAIL. 

See Devise, 1 1. 2. 6. 

EVIDENCE. 

I. Of the Competency of the Witness. 

II. . Of the Boidence qf particular Facis 
• or Averments. 

III. Of Stamps. V 

IV. Secondary Evidence, when admissiHHt. 

I. 

1. Where three of five joint contaraetors 
had pleaded that after the promises and 
cause of action they became bankrupts, 

and 
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EVIDENCE. 


EXECUTION OF POWER 


nnd tb€ Plaintiffs proved their debt un- 
der the commission, and elected to take 
the henefft thereof, and issile Joined on 
the proof under the commission, a ques- 
tion arisinjy whether the other two De- 
fendants had continued partners the 
time of the contract, though the evi- 
dence on the issue on the bankru])t’s 
plea is for them, they are not entitled to 
a verdict in the midst of the qause, that 
they may be called as wiUiesst?s for the 
other Defendants. Page 599 

% Especially if the Defendants call wit- 
nesses. Emmett v. Butler* ib. 

II. 

And sec Goons sold and delivered, 3. 
Interest of Money, 4. Payment into 
Court, 1. 

r. An examined copy of a writ returned 
and filed, and of the indorsement there- 
on, on which writ is indorsed, apparent- 
ly by the sheriff'^s authority, the name 
of the bailiff* employed to make the levy, 
is no evidence to prove who was the 
bailiff* so employed by the sheriff*, unless 
evidence be added that the indorsement 
of the bailiff'^s name on the writ itself 
was made by the sheriff’s authority. 
Hill Vj The Sheriff qf Middlesex. 8 

2. -Primd facie the presumption is, that a 

strip of land lying between a highway 
and the adjoining inclosure, is, as well 
as th^ soil of the highway, ad medium 
filum vim, the property of the owner of 
the inclosure. ^ * 39 

3. But if the strip of land communicate 

with open commons or other larger por- 
tions of land, the presumption is either 
done away or considerably narrowed, 
for the evidence of ownership which ap- 
plies to the larger portions applies also 
to the narrow strip which communi- 
cates with them. Grose v. We9t and 
Others, ih. 

4 . Proof that a party signed a deed, which 

bears on the face of it a declaration that 
the deed was sealed by the party, is evi- 
dence to be left to a jury that the party 
sealed and delivered the deed. 251 

5. The attesting witness to a bond wrote 
the attestation without seeing the obligor 
execute ; another person gave evidence 
that the obligor signed the bond, but did 
not seal or deliver it: Held, that the 


signing the bond, which purported to 
be sealed with the obligor’s seal, was 
evidence to be left to the jury of the 
sealing and deHvery, and that they, dis- 
believing the second witness, had pro- 
perly found for the Defendant. Talbot 
V. llodson. Page 251 

IV. 

If an attesfing witness to a deed deny 
having seen the deed executed, other 
evidence cf the execution is admissible. 
Talbot V. Jlodson. ib. 

EXECUTION. 

1. A Defendant, whose goods have been 

taken under a fieri facias, is entitled to 
call on the sheriff' to return the writ, 
whether the goods have been sold to an- 
other, or redeemed by himself. Ed- 
munds V. Watson. 5 

2. If a creditor, who detains a Defendant 

in custody, pays any part of his weekly 
allowance in a spurious or foreign coin, 
as e. g. a French sixpence, the Defendant 
is entitled to his discharge. 7 

3. The turnkey of a prison is not such an 

agent for a prisoner confined in execu- 
tion, that by his acceptance of spurious 
coin in part of the prisoner’s allowance, 
he can bind the prisoner. Agutter v. 
Wilson* 7 

4. Though a sheriff make a warrant and 

seizure of goods under di fieri facias last 
delivered to him, yet the Plaintiff in a 
fieri facias first delivered to the sheriff is 
entitled to be first satisfied out of the 
fruits of that seizure. 56 

5. If a second fieri facias be delivered to 
a sheriff after he has the Defendant’s 
goods in possession under the prior fieri 
facias of another, the goods are bound 
by the second execution, subject to the 
first execution, from the date of the de- 
livery of the last writ to the sheriff, ib. 

6. And that, without warrant on the se- 

cond writ or further seizure. Jones v. 
Atherton. ib. 

7. The statute 43 G. 3. c. 46. s. 5. does 

not enable a Defendant to levy the costs 
of an execution for his costs of an ac- 
tion. Baker v. Sydee. 179 

EXECUTION OF POWER. 

See Power. 


EXECUTOR. 



FACTOR. 


FINES, SiCr 


7t9 


EXECUTOR. 

See Bankrupt, I. 1. 

1. X devised a term to his nephew S. 
.//• for life, with remainder over, with a 
leasings power for twenty-One years, and 
niade S. H. and two others executors. 
S H. entered, and was possessed, and 
alone demised the premises for forty- 
two years, reserving rent to himself, his 
executors, &e. : Held that neither his 
entry on the land, nor his sole lease re- 
serving rent to himself and his executors, 
which was alike inconsistent with his in- 
terest as tenant for life, and his duty as 
executor, should be deemed an assent to 
the legacy ; and that the lease should 
therefore take ellect for the whole forty- 
two years, out of the lessor's legal in- 
terest as executor. Doe, on the Demise of 
Hayes and Others, v. Sturges. Page 217 

2. A promise made upon good considera- 

tion by a testator, that his executor shall 
pay, is a sufficient consideration for an 
action in assumpsit against the execu- 
tor. 580 

3. And in such action, it is neither neces- 
sary to aver assets, ih, 

4. Nor a promise by the executor ; by 
three, Burrough, J., dissentiente. iL 

5. On a count averring an account stated 

by the Defendant of monies due from him 
as executor, the judgement shall be de 
bonis testatoris, ib. 

6. It may be therefore joined with counts 
on promises of the testator. Powell v. 
Graham, Executor qf Graham, 580 


F. 

FACTOR. 

A, consigned goods for sale to a house in 
Hamburgh, in which the Defendant was 
partner, and the Defendant made ad- 
vances of money in London to A,, to be 
repaid out of the proceeds of the sales. 
The house at Hamburgh purchased with 
the proceeds bills on London ; they spe- 
cially indorsed and remitted them to the 
Defendant here, and advised A, that they 
were bought for his account, and debit- 
ed him therewith* The bills being dis- 
honoured, a jury found that the con- 


signees were not authorised to purchase 
bills for the account and risk of A, : and 
the Court heid the verdict to be rights 
Lucas and Others, Assignees qf Doorman, 
a Bankrupt, v. Groning, Page 164 

FEIGNED ISSUE. 

The costs in a feigned issue under aft in- 
closure act which contains no ^special 
directitjn a^ to costs, abide the event, by 
the statute of Gloucester, as in other ac- 
tions of assumpsit, Earl Fitzwilliani v. 
Maxwell, 31 

FELONY. 

See Hundred. Pleader, V. 2. 

FEME COVERT. 

1. If a feme covert issue a bill of ex- 

change, she may be arrested as a feinc 
sole. 55 

2. A feme covert applying to be discharg- 

ed from arrest, must apply on her own 
personal oath of the fact of coverture, 
and not upon the affidavit of another. 
Jones V. Lewis, ih, 

FINES AND RECOVERIES, AMEND- 
MENT OF. 

1. Fine amended by a lost deed tp lead the 

uses, upon inspection of the draft, and 
of a certified copy of the memorial of the 
deed [the land being in a register-coun- 
ty], and on affidavit that the deed con- 
tained the amendment, and of the in- 
tent, Frost V. Hule, 79 

2. The Court refused to amend a reco- 
very by adding two parishes in unqua- 
lified terms after a large enumeration of 
lands, where the purpose of the amend- 
ment was only to include certain par- 
cels of one out of many enumerated ma- 
nors, which parcels were in th^ omitted 
parishes. Charter, Demandant ; Shep^ 
herd. Tenant \ Gwynn, Vouchee, 177 

3. Where certain farms bad been enjoyed 

• by the tenant in tail and his ancestors 

beyond memory as tithe-free, but no le- 
gal reason for their discharge was known, 
to account for the enjoyment, the Court 
permitted a recovery to be amended by 
insertion of the tithes. Cullum, De* 
mandant ; Ryder, Tenant; Vernon, 
Vouchee, 341 

4. Where a deed to make a tenant to the 

precipe 
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FIXTURES. 


GAME. 


precipe conveyed tithes of corn, grain, 
and hay in P, and G., aqd all other he- 
reditaments of the recoveror within the 
county, and the recovery was of tithe of 
corn, ^rain, and hay only, the Court per- 
mitted an amendment hy adding all 
manner of tithes in T., the recoveror 
feeing seised thereof, and intending they 
should pass. Page 352 

5. Wliere one purchaser under a recovery 

had obtained an ainendchenl of the re- 
covery, so worded, that by its colloca- 
tion on the record, it destroyed and ren- 
dered insensible the title of another pur- 
chaser under the recovery, the Court, 
upon motion of the latter, rectified the 
mistake. 852 

6. Hemainder-man in tail heard to show 

cause against the amendment of a reco- 
very, Lancaster, Demandant ; Wilmot, 
Tenant; Boone, Vouchee. ib. 

7. The caption of the warrant of attorney 

in a recovery is not so conclusively a 
part of the deed of the party, but that 
It may after execution be amended by 
the writ of entry. John James, junior. 
Demandant; Williams, Tenant; Maria 
James, Vouchee. 434 

8. Recovery amended by striking out a 

minor vouchee. Cheesman, Demandant ; 
Sykes, Tenant ; Denn and Eleanor his 
Wife, Vouchees. 697 

9. Recovery not permitted to be amend- 

ed oi^ unqualified affidavit that the pos- 
session had gone with the title for a pe- 
riod long before the kmfcwledge of the 
deponent, not stating the grounds of his 
belief. Noble, Demandant. ib. 

FINES AND RECOVERIES, PRAC- 
TICE OF PASSING. 

1. Fine permitted to pass with an erasure 
in the acknowledgement, upon affidavit 
that the words were written thereon be- 
fore It was acknowledged. Brodie, 
Plaintiff ; Stevens, Dtjorciant. 697 

% Fine in Scotland permitted to be aq- 
knowledged before persons who were 
not writers to the signet, no writers to 
the signet residing within 100 miles, 
and tfa^ parties being, in fact, unable to 
travel. Matthew and Wife, Conusors. 

696 

FIXTURES. 

See Goods sold and delivered, 1. 


FRAUD. 

Upon a very strong case of fraud, not 
otherwise, this Court will control the le- 
gal power of a Co-plaintiff'to release 
darrien continuance. Jones and Matthews 
V. Herbert. P«gc42l 

FRAUDS, STATUTE OF. 

See Statute of Frauds. 

I FRAUDULENT CONVEYANCES. 

A farmer gave a bill of sale of all his 
farming stock to secure a debt: the 
agent of the vendee took possession, and 
resided on the farm, while he converted 
the stock, but the vendor also continued 
to reside on the farm, and exercised 
acts of ownership over parts of the stock : 
Held, that the debt being fide due, 
and the bill of sale taken with a view to 
recover that debt, the jury were war- 
ranted in finding the bill of sale good 
against a Judgement creditor taking the 
stock in execution. Benton v. Thornhill, 
late Sheriff of Norfolk. 149 

FREIGHT. 

And see Charter-party, 1. Covenant, 4* 
Lien, 1. 


G. 

GAME. 

1. One who finds game on his own ground, 
cannot justify pursuing it into the land 
of another. Deane v. Clayton. 489 

2. Before the game in the hands of an un- 
qualified person can be seized within a 
manor for the use of the lord or lady of 
the manor, the lord or lady must exer- 
cise on the specific case his or her judge- 
ment whether the person possessing the 
game is or is not unqualified. 

3. But after such judgement exercised, the 
lord or lady may take the game by the 
hands of another. 

4. In trespass for taking hares where the 
Defendant justified seizing them by 
command of the lord of the manor, and 
for his use, within the manor, as being 
found in the possession of an unquali- 
fied person, and the Plaintiff traversed 
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the command, held, that the command 
to be proved, to maintain the issue, must 
be such a command as would legally au- 
thorize the seizure; and that evidence 
of a wrongful command would not main- 
tain the issue. Bird v. Dale. Page 560 

5. An exception in a conveyance, made 
in 1655, of the free liberty of hawking 
and hunting, does not include the li- 
berty of shooting feathered game with 
a gun. 614 

C. Semble, that the liberty of hawking and 
hunting for the grantee, his friends, 
and servants, is a tenement, and entail- 
able. Moore v. Earl of Plymouth, 614 

GOODS BARGAINED AND SOLD. 

See Statute of Frauds, 4. 

GOODS AND CHATTELS, PRO- 
PERTY IN. 

1. The obtaining goods upon false pre- 
tences, under colour of purchasing 
them, does not change the property. 

59 

2. Where goods are delivered to a ven- 

dee at the wharf, who afterwards ships 
them there, no subsequent stoppage of 
the goods in transitu can take place. 
Noble v. Adams, ib, 

3. Where a bankrupt sued for the bene- 

fit of his assignees, the Court refused to 
grant a new trial, unless his assignees 
would abide by the verdict, and become 
responsible for the costs. Noble v. 
Ada?ns, ib, 

4. After a contract for the sale of goods, 

and a written order on the wharfinger 
for delivery, communicated to the 
wharfinger and assented to by him, 
though no actual transfer be made in 
his books, the property passes to the 
vendee. Lucas v. Dorrien, 278 

GOODS SOLD AND DELIVERED. 

1 . The price of fixtures to a house cannot 
be recovered under a declaration for 
goods sold and delivered. Lee v. Risdon, 

1 88 

2. The vendor of goods paid by a bill at 
one month after sight, given by the pur- 
chaser's banker for a larger sum than 
the price, the vendor paying the differ- 
ence, is not, upon the bill’s being dis- 
honoured, precluded from recovering 


against the buyer the price of the goods. 
Fry V. Hill. Page 397 

3. 'Where a person who has contracted for 
tlie purchase of goods, offers to resell 
them as his own, whether this is proof 
of a delivery to himself, is a question for 
thejtiry. Blenkmsop v, Clayton, 597 


H 

HIGHWAY; 

See Evidence, IL 2, 3. 

HOLIDAY. 

See Sealer of Writs. 

HORSE. 

See New' Trial, 1. 

HUNDRED. 

An action against the hundred for demo- 
lishing a mill may be brought more 
than twelve months after the demolish- 
ing. Beaison and Others v. Hushforthm 

45 


I 

ILLEGAL CONTRACT. 

1. The test, whether a demand con- 

nected with an illegal transaction is ca- 
pable of being enforced at law, is whe- 
ther the Plaintiff* requires any aid from 
the illegal transaction to establish his 
case. 246 

2. The Plaintiff* laid an illegal wager with 

B., the Defendant assumed a part in the 
bet. The Plaintiff* won ; it was expect- 
ed that B, would pay on a certain day, 
befofe which the Plaintiff*, at the De- 
fendant’s request, because he was goin^ 
to a distance, advaneed to the Defend- 
ant his share of the winnings. B. died 
insolvent before the day, and the bet 
hever was paid. Held that, inasmuch 
as the Plaintiff could not establish his 
case without the aid of the illegal wager 
in his proof, he could not recover. 
Simpson v. Bloss, 24G 

IMPARLANCE. 

jfnd see Regul;e Generales, 1. 

If process he returnable on the last return 

day 
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day* of ‘any terra, and the Plaintiff de- 
liver a declaration, with notice to plead 
on the retnrn«day or the day following, 
and if the day next following the return 
be a Sunday, then on the second day 
after the return, the Defendant is not 
entitled to an imparlance. v. 

Atwood, 70 

INCLOSURE ACT. 

a 

And see Feigned IsSue,^ 1. 
INFANT. 

If an infant Defendant appears by attor- 
ney, the Court will, at the instance of 
the Plaintifl) compel an amendment of 
the appearance by substituting a guard- 
ian. Hindmarsh v. Chandler, 488 

INSOLVENT. 

1. On a motion for the discharge of an 

insolvent debtor under the statute 48 
G. 3. c. 133. 5. 1., the rule is in the first 
instance only a rule nisi, Neilson, Ex 
parte, 37 

2. The insolvent act 53 G, 3. c, 103. dis- 

charges a prisoner from the demands of 
such creditors only as are named in bis 
schedule of creditors, notice of apply- 
ing for discharge, and order of dis- 
charge. 179 

3. And therefore his discharge does not 

interrupt the course of an action 
brought against him by a Plaintiff 
whose claim the prisoner has not in- 
cluded in his notice and schedule of 
creditors. Baker v. Sydee, 179 

4 . Upon application to discharge an in- 

solvent debtor, the Court grants only a 
rule nisi iti the first instance. Magnay 
V. Gilkes, 467 

INSURANCE. 

I. Of the Validity of the Insurance. 

IL Of the Effect of a valid Insurance. 

III. Cfthe Acts of the insured. 

IV. Return of Premium, 

V. Of the construction of particular Er- 
pressions in a Policy, 

VI. Qf tlte relative rights cf Assured, 
Broker, and Underwrita'. 

II. 

Upon a policy on hogsheads of sugar. 


warranted against particular average, 
some* part of the sugar in every hogs- 
head being preserved, though less than 
three per cent, on the cargo, it was held 
that this could not be a total loss. Hed- 
burg V. Pearson, Page 1 54 

III. 

And see Payment of Money into Court. 

1. If the assured, after subscription by 
the underwriter, strikes out with a pen 
the lime of w^arranly of sailing, which 
stood in the body of a policy, and in- 
serts in a memorandum in the margin 
a different time for sailing, which the 
underwriter does not sign, he destroys 
the policy, and the underwriter is dis- 
charged from the original contract. 
Fair lie and Others v. Christie. 413 

2. A vessel chartered to a port of America 
laden with salt, to bring home a return 
cargf> of timber, entered the port dur- 
ing an embargo, under which it was 
permitted her upon the notification of 
the embargo to return with the cargo on 
hoard, or to discharge her cargo, and 
return in ballast. She discharged her 
cargo, remained eighteen months there 
till the embargo ceased, then shipped^ 
her homeward cargo, and was lost. 
Held that she was not bound, with re- 
lation to the underwriters on ship, to 
have returned with her cargo of salt, or 
to leave sailed in ballast, and that the 
underwriters on ship were still liable. 
Schroder and Another v. Thompson. 463 

3. A license to export must be more 

strictly conformed to than a license to 
import. 468 

4. License for two vessels, navigated in 
any manner, and sailing under any 
flag, to proceed from England to Ho/- 
land with specified goods, to cruise 
from one pdrt of Holland to another, 
to land or load part of their cargoes at 
one or more places, as might be most 
suitable, and having completed their 
cargoes of specified goods, to proceed 
with the same to England, the license 
to be renewed on application by the 
parties at the return from each voyage,^ 
during six months. The exporter fear- 
ing the vigilance of the government in 
Holland, where his trade was contra- 
band, delayed to export, until after the 

expiration 
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expiration of six months^ and then sailed 
and was lost. Held, that the* parties 
being in this country, and not apply- 
ing for a renewed license, the adven- 
ture was not legalized by the original 
license ; and an assurance thereon was 
void. Tulloch v. Boyd. Bage 468 

5. Under a license to export to a hostile 
country within a limited time, a ship 
clearing at -the Custom-house in Lon- 
don on the day before the license ex- 
pires, but delayed in the river by the 
breaking of a bowsprit, and conse- 
quently not obtaining her clearing note 
at Gravesend till two days after the ex- 
piration of the license, is not deemed to 
have exported within the time limited. 

472 

6. If a ship, licensed to export to a 

hostile country, do not sail within the 
time limited by the license, though she 
were delayed by an accident, she is not 
protected by the license. ib, 

7. Difference between a license to export 

and a license to import ; the former, 
if the time elapses, must be renewed, 
because the parties, being at home, 
can easily apply to renew. IViUiams 
V. Marshall, 468 

VI. 

Where a broker, indebted for premiums 
of insurance on policies subscribed by 
an underwriter, who had since become 
bankrupt, had a del credere commission 
on one of the policies, effected in the 
name, not of the broker, but the per- 
son expressed in the body thereof, the 
broker not being intrusted with the 
custody of the policy, whereon a loss 
happened before the bankruptcy, 
though the broker paid the loss to the 
assured before the commission: Held 
that he could not set off that loss against 
the premiums due to the assignees of 
the bankrupt. Peele and Others, As- 
signees of Waddington, a Bankrupt, v. 
Northcole, 478 

INTEREST OF MONEY. 

And sec Vendor and Purchaser, 4. 

1. Upon a contract to replace stock, 
and pay dividends in the mean time, 
thou^ the jury give damages for the 


value of the stock, and the amount of 
the dividends, yet, upon affirmance in 
error of the judgement, the measure of 
increase is not the further dividends 
that may have accrued, but interest on 
the damages given as the value of the 
capital stock. Dwyer v. Gurry and 
Others. Page 14 

2. Interest refused on affirmance in error 
of a judgement in an action on a judge- 
ment of a (!ourt in Jamaica in an ac- 
tion fo/ goods sold and delivered and 
interest on the price of the goods. 244 

3. So, where the judgement of the Court 
below was in an action on an account 
stated, and for interest on the balances. 

ib. 

4. The Court of Exchequer-Chamber does 
not, in the ordinary exercise of its dis* 
cretion, give interest upon the evidence 
of affidavits, but only on that which 
appears on the record. Doran v; 
O'Reilly. [Printed as Anonymous.] ib. 

5. The clause of ac etiam in bailable pro- 

cess points out the person against whom 
the action is to proceed. 458 

6. Upon a bailable capias against two 

Defendants, with a clause of ac etiam 
against one, and affidavit of debt against 
one. the Plaintiff* may regularly declare 
against that one only. ib. 

7# And though the sheriff* arrest the other 
also, that does not alter the denomina- 
tion of the action. Kervall v. Willidm 
Fossett and Thomas Fossett. ib. 


j. 

JOINT ACTION. 

If two warrant an attorney to confess 
judgement against them, and one dies, 
judgement cannot be entered up against 
the other. Raw v. Alderson. 453 

JUDGEMENT. 

Though cases in the King^s Bench are 
argued, and the opinion of the Court 
pronounced, in Serjeants* Inn Hall, in 
time of vacation, the judgement bears 
date of the ensuing term. Cartwright 
V. Keely. 192 

JURY. 

The jury may properly judge of the 

meaning 
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LIMITATION OF ACTIONS. 


meaningr of mercantile phrases in the 
letters of merchants. Lucas and Others^ 
Assignees of Ifoorman, a Bankrupt, v# 
Groning, Page 164 

JUSTICES OF THE PEACE. 

1. Under tlie statute 24 G. 2. c, 24. %. 1. 

a notice of action given to a magisti^ate 
is sufficiently indorsed with the name 
of the attorney, if he indorse it with the 
initial letter of his Christian naine, and 
with his surname and place of abode in 
words at length. 63 

2. A justice of the peace committing for 
a contempt of himself in his office, can- 
not commit for punishment, unless by 
warrant in writing. Mayhew v. Locke, 

63 


K. 

KING’S COUNSEL. 
See Promotions. 

KING’S SERJEANT. 
See Promotions. 


L. 

LANDLORD AND TENANT. 

See Bankrupt, III. 2. Covenant, 1,2. 
Party-wall, 1. Practice, VIL I. 
Vendor and Purchaser, 1. 

LEASE. 

And see Executor, 1. 

1. Where the lessee of a house, and his 
partner in trade, agreed to jiay the 
lessor annually, during the residue^ of 
the lessee^s term, 10 per cent, on the 
cost* of new buildings, if the lessor 
would erect them : Held, 1. That this 
agreement was not required to be in 
writing by the statute of frauds. 157 

2. That though the partner quitted the 
premises, be was liable on this collate- 
ral agreement during the residue of the 
term. Hoby v. Roebuck and Painter . ib, 

LEGACY. 

See Executor, 1. 


LICENSE. 

!• Where a Defendant justifies a trespass 
for preventing a tortious act of the 
Plaintiff', if the Plaintiff relies on a 
license which rendered his act lawful, 
he ought to reply the license. Taylor 
V. Smith, Page 156 

2. A beneficial license to be exercised 

upon land may be granted without 
deed, 374 

3. And without writing. ib. 

4. A license to be exercised upon land for 

twenty-one years, granted for a valu- 
able consideration, and acted upon, 
cannot be countermanded. Taylor v. 
Water's, ib, 

5. Whether an exception out of a grant 
reserved to one who has no estate en- 
abling him to grant, shall operate as 
the license of the heir of the grantee, 
quccrc, Moore v. Earl Plymouth, 614 

LICENSE TO TRADE. 

See Insurance, III. 3, 4. 

LIEN. 

1. The owner of a vessel has no lien for 
the hire stipulated by charter-party for 
the voyage, on the goods ship])ed by 
the charterer; because the latter is the 
owner of the ship for the voyage, and 
the first owner has no possession of the 
ship or goods, without which there can 
be no lien. Hutton and Others, Assign- 
necs of Strombom, a Bankrupt v. Bragg. 

14 

But see Tate v. Meek, Easter Term 1818. 
post, VI 11. 

2. A banker has no lien on muniments 

casually left in his shop after he has re- 
fused to advance money on them as a 
security. Lucas and Others, Assignees 
of the Effects of Doorman, a Bankrupt, 
v. Dorrien and Other s, 270 

LIMITATION OF ACTIONS. 

To a demand for the charges of prepar- 
ing an annuity-deed, the Defendant 
said, ** 1 thought I had paid it at the 
time, but I have been in so much trou- 
ble since that I really do not recollect 
it.” The Plaintiff' answered, You 
know the price of the annuity was' paid 
you in a lOOO/, bank-note, which you 

changed 
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chang^ed at Badcock^s” Tlie Diifend- 
ant made no answer: Held, that this 
was not a sufficient acknowledo^ement 
of the debt to deprive the Defendant of 
the beneht of his plea of the statute of 
limitations. Hellingsx. ShaWm Page 608 

LOCAL ACTION. 

See Venue. 


M 

MANOR. 

-See Game, Justices of the Peace. 

MARRIAGE-ARTICLES. 

Bond reciting a marriage intended, and 
the wife^s present and expectant pro- 
perty, and that in consideration thereof, 
and of love, and to make a provision 
for the wife and issue of the marriage, 
in case it should take effect, the husband 
had agreed to pay a sum to trustees, 
and also had agreed, that if at any time 
during his natural life he should be 
seized of any hereditaments in posses- 
sion, he would, by such conveyances as 
counsel should advise, settle the same 
on the wife and issue of the marriage 
in such parts and proportions, and to 
such use and uses, as should he thought 
i^equisite, the better to" make a provi- 
sion for her, in case she should survive; 
and the condition was for payment of 
the sum to trustees, and also, that if 
the obligor should during life become 
seised of hereditaments, he should settle 
the same upon the wife and issue of the 
marriage as counsel should advise, in 
such parts and proportions, and to such 
use and uses, as should be thought re- 
quisite the better to make provision for 
her, in case she should survive the ob- 
ligor. The husband had issue, survived 
the wife, and afterwards acquired lands, 
but made no settlement thereof on the 
issue : Held that the bond was not for- 
feited. Prebble and Others v. Boghurst 
and Others, 538 

MEMORANDA, 1. 90. 1«6, 256. 257. 
389. 

Voi.. VIL 


NEW TRIAL. 

MISNOMER. 

Sec Corporation, 1. 

> 

MONEY HAD AND RECEIVED. 

Goods were consigned to two for sale by 
coiAinission; upon a dissolution of part- 
nershif) the sale was assumed by one : 
Held that after the sale he was rightly 
sued for money had and received, which 
action tould not have been maintained 
against^wlli, .although an action for not 
accounting would have lain against both. 
H ells and Another, Assignees of Fisher, 
V. Boss, Page AOS 

MONEY LENT. 

1. Indebitatus assumpsit by the husband 

for money lent to the wife, af the wife^s 
request, cannot be supported. 432 

2. But, for money lent to the wife at the 

husband’s request, is good. ib» 

3. So, for money lent to the Plaintiff and 
wife, at the request of the Plaintiff and 
wife; for the wife shall be rejected as 
surplusage. Stone v, Macnair, in Error, 

432 


N 

NAVIGATION ACT. 

See South-Sea Compa'Ry, 1, 2. 

NEW ASSIGNMENT. 

Where the Plaintiff in his declaration avers 
a single act of trespass, which the De- 
fendant justifies, there can be no new 
assignment. Taylor v. Smith, 156- 

NEW TRIAL. 

And sec Bankrupt, III, 1. 

1. The soundness or unsoundness of a 
horse is a question peculiarly fit for the 

• consideration of a jury, and the Court 
will not set aside a verdict for a pre- 
ponderance of contrary evidence. Lewis 
V. Peake, , |53 

2. Notice of motion for a new trial must 

, be given to the judge two whole days 

, before moving, as well in cases tvhere 

a point has been reserved at the trial, as 
Z Z in 



7fO PAYMENT INTO COURT. 

in other cases. Sheldon and Others 
Assignees qf Ischiefl^, v. Roschild. 

• Page 725 

3. Where, upon the facts proved, iin in- 
ference of law arises on a statute not re- 
collected at the trial, the Court will 
sometimes grant a new trial, tbouf-h the 
point was not taken below. Ritqhie v. 
ffowsfield, 309 

NOTICE OF ACTION. 

See Justices of the Peace, 1. 


o 

OPERA-HOUSE. 

See License, 2, 3. Authority, 2. 


P 

PAPER-BOOKS. 

See Demurrer. 

PARTNER. 

See Bankrupt. 

PARTY-WALL. 

If the tenant of a house contract with a 
builder to rebuild a party-wall, without 
reference to the building act, the builder 
' is entitled to be paid by him without ob- 
serving the requisites for obtaining pay- 
ment prescribed by that act. Stuart v. 
Smith, 1 58 

PAYMENT INTO COURT. 

1 . Though a Defendant, by payment into 
Court, admits every cause of action 
stated, yet where the Plaintiff alleges in 
his declaration multifarious and incon- 
sistent facts, as the grounds for one and 
the same claim, it is not competent fof 
the Plaintiff to apply the Defendant’s 
payment into court of a sum insufficient 
to meet all the demands alleged, as evi- 
dence to prove such one of the PlaintilT’s 
grounds of recovery as the Plaintiff may 
elect; but he must prove his case by 
other evidence of the fact. 450 


PLEADER. 

2. The Plaintiff, on a policy on fish, free 
from *average unless general, or the ship 
stranded, averred that the ship was 
stranded, bulged, damaged, and wreck- 
ed. The Defendant paid money into 
court generally. The Plaintiff oflered 
the rule of Court for payment an evi- 
dence, 1. of a total loss, 2. of a strand- 
ing : Held that as the loss might, con- 
sistently with the declaration, accrue by 
other of the alleged causes than strand- 
ing, €,g, as a general average, the Plain- 
tiff could not apply the payment into 
court as an admission of the total loss, 
or of the stranding. Everlh v. Bell. 

Page 450 

PEER. 

See Privilege, 4. 

PILOT ACT. 

1. If a vessel wdiich in compliance with 

the statute 52 G. 3, c. 39. has a pilot 
on board, runs down another ship, an 
action for the injury cannot by s. 30. be 
maintained against the master, but must 
be brought against the pilot. Bennet 
v. Moita, 258 

Contrh before the statute. Boxochcr v. 
Noidstrofn. Ante. I. 568 

2. The pilot act 52 G. 3. c, 39. s, 30. 

which directs that no master or owner 
shall be answerable for loss or damage 
occasioned by misconduct or negligence 
of any pilot, does not confine the exemp- 
tion to loss or damage happening to the 
piloted ship and cargo, but extends to 
damage done by that ship to others. 
Ritchie v. Botvsjield. 309 

PLEA PUIS DARRIEN CON- 
TINUANCE. 

See Fraud, 1. 

PLEADER. 

L Of the Form of Action and Joinder 
of Actions. 

II, Of the Parties thereto. 

HI. When particular Matters may be 
pleaded. 

IV. Of Certainty in Pleading. 

V. Of the Manner of Pleading in 
gene^'uU 

VI. Of Title. 

VII. Qf 



PLEADER. 

Vll, Of Surplusage. 

VIII.' IVhat cured by Verdict. 

V. 

And see Replevin, 1, 2, 3, 4. Trespass, 

1 , 2 . 

1. Where a Plaintiff in his replication 
avers a record of the same Court, he 
may at once pray that the Court will 
inspect the record, without the 

Defendant an opfx>rturiity to rejoin hy 
traversing the record, and making a per- 
fect issue between the parties. Jackson 
V, Wickes. Page 30 

2* In an action against the Hundred on the 
stat. 41 G. 3. c. 24., and 1 G. 1. st, 2. 
c. 5., to recover the damage sustained 
by the demolishing mills by persons 
unlawfully, riotously, and tumultuously 
assembled, it is not necessary to aver 
that the demolishing was felonious. 
Beaison v. Rushforth, 45 

3. Plea of judgement recovered in an ac- 

tion on the case on promises, to the 
damage of the Defendant, is bad on 
general demurrer. 271 

4. By the words the said Court of the 

Bench in a plea, the Court of Com- 
mon Pleas shall l)e intended. BTill v. 
Pollon. ib. 

5. The Defendant agreed, in considera- 
tion often sums, of 500/. each, to seal, 
on or before 18lh September , ten post 
obit bonds and warrants of attorney to 
confess judgement, to be in such form, 
and to contain such clauses, as the Plain- 
tiffs counsel should advise or require ; 
and the Plaintiff agreed that he would, 
on receiving the bonds and warrants of 
attorney duly executed, pay the De- 
fendant ten sums of 500/. And in case 
the Plaintifl* should not find it conve- 
nient on 18th September to pay those 
sums, the bonds and warrants of attor- 
ney should, on that day, be delivered 
by the Defendant to T. IV. as escrows, 
to be held until the Plaintiff should pay 
those sums. In declaring against the 
Defendant fof not executing the bonds 
on 18lh of September, it was, lst,»beld 
sufficient to allege that the Plaintiff was 
ready and willing to pay on receiving 
the bonds, and* ready to do all things 
on his part, without averring an actual 
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offer to pay, or readiness to accept the 
bonds. PageBl4: 

6. 2dly, It tv as held unnecessary to aver 

that the Plainiift'^s counsel had advised 
or required a certain bond, and notice 
to^the Defendant. Levy v. Lord Her- 
bert. ib. 

7. Declaration on a warranty that^seed 

was good, " which the Defendant could 
warraqjt,’' held sufficient after verdict. 
Buiton^v. €order. 40l 

POWER. 

Limitation of stock to the use of such per- 
son as S. C. ahould by her last will, or 
any writing or appointment in nature 
of a will, to be by her signed and pub- 
lished in the presence of and attested 
by two or more credible witnesses, ap- 
point. An appointment by will was thus 
made : ** These my last bequeaths, 

signed by me this 4th Feb. 1812, S. M., 
witness B. H. and J. H.** The testatrix 
told each of the witnesses that that pa- 
per was her will : Held that this was 
not a sufficient execution of the power. 
Moodie v. Reid and Others. 355 

PRACTICE. 

1. Relative to Process. 

11. Arrest, Detainer, Bail, and Appear- 
ance. 

III. Pleadings, and Bill of Particulars. 
IV- Trial, inquiry, and Evidence. 

V. Judgement, and Reference to the 
Proilionotary. 

VI. Execution. 

VI 1. Slaying and setting aside Proceed- 
ings. 

VIII. Costs. 

IK. Waver of Irregularity. 

X. Writ qf Error. 

XL Of Motions. 

1. 

1. A capias directed into one county can- 
not be regularly served in another coun- 
ty, although it happen that the same 
officer is filazer for both counties. 233 

2. So, a capias directed into Kent cannot 

be well served in the cinque ports. Wil- 
liams and Another v. Gregg. 233 

Z Z 2 11. 
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PRACTICE, 


PROMISSORY NOTES. 


11 . 

And see Bond, I. 

1. Where a PlaintifF sued in person, and 
his residence was unknown to the De- 
fendant, and his servant refused to dis- 
close it, the Court ordered that the af- 
fixintj a notice *of allowance of bail, and 
notice of this rule, in the p^othonofal•y^^ 
office, should be gOod service. fFard 
V. Nethercoate. *Pag€ 145 

III. 

1. In an action against a magistrate for as- 
sault and false imprisonment, after the 
general issue pleaded the Court will 
permit the Defendant to withdraw his 
plea and pay money into Court, plead- 
ing de novo. Devayncs v. Boys. 33 

% A Defendant in this Court may with- 
draw his plea, and [dead de novo on 
terms, if the Court think it a fit case 
for such indulgence. Free v. Hawkins, 

270 

3. Where a Defendant has obtained time 

to plead, and failed to plead within the 
lime given, no subsequent rule to plead 
is necessary, previous to the Plaintiff's 
signing Judgeprient for want of a plea. 
Donne v. Marsh, 587 

4. And that, although the time to plead 

expires in the preceding term, and the 
Plaintifl'do not sign judgement till the 
subsequent term . 587 

IV. 

1. Motions to regulate the trial must be 

made, not to the Court, but to the Juflge 
who presides at nisi prius, 386 

2. As, a motion to try a cause at a sittings 

in term, notwithstanding a special, jury 
obtained by the opposite party for de- 
lay. Johnson and Others v. The Co/te 
and Gas Light Company, 386 

3. An undertaking to accept short notice 

of trial for the sittings after term, given 
when there is not time for short notice 
of trial at the sittings, does not compel* 
the Defendant to accept short notice of 
trial at the adjourned sittings. Abbott 
y. Abbott, 452 

VII. 

I. Wbere a landlord defending, defrays 
the costs of an ejectment in the name 


of an illiterate tenant, who gives a re- 
traxit of the plea and cognoidt of the 
action, the Court will set aside the re- 
traxit and cognovit, and permit the les- 
sor to defend as landlord. Doe, on De» 
?nise of Locke, v. Franklin, Page 9 

2. A cognovit given after process sued out, 

and before declaration, is good. Webb 
and Another v. Asphiall. 701 

3. The rule requiring the presence of an 

attorney for the Defendant upon the 
giving of a warrant of attorney by a 
Defendant in cuMody extends to cogno- 
vits, ib. 

S. P. Arnold v. Loive, 703 

PR1V11.EGE. 

See Venue, I. 

1. An arrest within the verge of the palace 
is no ground for discharging the De- 
fendant out of custody. Sparksv, Spink, 

311 

2. Where the mayor of a corporation sum- 
mons a corporator to attend a corporate 

, meeting for the purpose of an election 
in obedience to a writ of mandamus, 
which is understood to be addressed to 
the mayor solely, and not to the class 
of corporate officers to which a Defend- 
ant belongs, the Defendant, if arrested 
while in attendance on that election, will 
not be discharged from his bail-bond 
on motion. Nixon wBurt. Reed v. Burt, 

682 

3. Especially if there be ground to sus- 
pect collusion. ib. 

4. If an Irish peer is sued by bill, this 

Court will not stay the proceedings on 
motion, but will put him to plead his 
privilege in abatement. Davis v. Lord 
Rendlcsham, ^ 679 

PROCEEDINGS, OF STAYING AND 
SETTING ASIDE. 

See Practice, VII. 

PROCESS. 

See Practice, 1. 

PROMISSORY NOTES. 

See Bills of Exchange. 
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PRO- 



REGULiE GENERALES. 

PROMOTIONS. 

Birth, Wm., Esq., made a Serjeant. 

Page 257 

Garrow, Sir William, Knight, appointed 
Puisne Baron of the Exchequer. 389 

Gifford, Robert, Esq., appointed Solicitor- 
General. 90 

Gurney, John, Esq. made King's Counsel. 

126 

Hullock, John, Esq. made a Serjeant. 1 

Marry ait, Samuel, Esq., made King's Coun- 
sel. 126 

Onslow, Arthur, Serjeant at Law, appoint- 
ed King's Serjeant. 126 

Richards, Sir Richard, Knight, appointed 
Lord Chief Baron of the Excliequer. 

389 

Shepherd, Sir Samuel, Knight, appointed 
Attorney-General. 90 

PROPERTY-TAX. 

1. Where the assignee of a term gave up 
to Michaelmas to a second assignee the 
occupation of a house, and afterwards 
paid three quarters of a year's landlord's 
property-tax, due at M khaelmas, and 
handed over the receipt to the succeed- 
ing occupier,it was held that the suc-r 
ceeding occupier paying two quarters 
of ayear’srent accruing at the following 

might tender in part of his 
rent the receipt for property -tax given 
to the former occupier. 50 

2. And might plead it as a payment made 
by h i m sel f. Clenncl v . Rea d an d A nother. 

50 

PURCHASER. 

See Vendor and Purchased. 


R 

RECOGNIZANCE. 

See Ejecttvient, 1, 2, 3. 

REGULA-: GENERALES. 

] . Upon all process returnable the last re- 
turn of any term, if the Plaintiff de- 
clares in London or Middlesex, and the 
Defendant lives within twenty miles of 
London, the Defendant shall plead with- 
in four days after declaration filed or 
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delivered with notice to plead accord^ 
ingly, without any imparlance, pro- 
vided su^cli declaration be filed or aeli- 
vered on the day of such return, or on 
the day next after such return, in case 
the same, i,e. the return-day, shall not 
l^ippen on a Sunday; in which case the 
Plaintiff sliall have the whole of the day 
fallowing to file or deliver such declara- 
tion as aforesaid. And in case the 
Plaini.iff declares in any other county, 
or tlfe Defendant lives above twenty 
jniies from London, tlie Defendants shall 
plead within eight days after the decla- 
ration filed or delivered with notice to 
plead accordingly, without any impar- 
lance, provided such declaration be filed 
or delivered as aforesaid. And it is 
furtlier ordered, That the rules now in 
force respecting the times of declaring 
and pleading upon any proci^ss return- 
able the first, second, or third return of 
any term, shall also extend to the fourth 
return^ of Easier term. Hilary term, 
55 G. 3. Pagell 

2. All rules and orders for supersedeas to 
discharge Defendants out of custody of 
the warden of the Fleet, or other cus- 
tody, shall he filed with the protbono- 
taries of the court, upon their signing 

the writ of supersedeas, Easter term, 

57 G. 3. 551 

RELEASE. 

iSe:: Condition, 1. Fraud, 1. 

REPAIRS. 

Covenant, 1, 2, 3. Action on the 
Case, 1, 2. 

i 

I REPLEVIN. 

i 1. Iji avowing for rent under the statute 
I 41 G. 2. c. 19. it IS not necessary to 
aver that the rent continued in arrear 
at the time of the making avowry or 
conusance. 72 

2. In replevin for taking the Plaintifi''s 
* goods in a dwellingrhouse, the Defend- 
ant made conusance of the taking as a 
distress for rent due upon a deraise to 
the Plaintiff. Plea, that at the time of 
the demise and rent accrued the De- 
fendant was covert of J. C, then her 
husband ; Held that it must be intended 
that the husband continued living M 
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the timev>( the distress taken^ and -that 
therefore the goods could not be the 
Plaintiff % but her husband’s, and so she 
had no ground of action. Page 72 

8. In replevin, an avowry or coniisaiice 
for rent admits the property of the 
goods in the Plaintiff. « ib. 

4. Bui if the Plaintiff’s plea subsequently 
shows the property of the goods th be 
in another, the plaintiffcannot maintain 
the action. Clarke v. Davies, • io, 

5. A plea by a surely that d judgement 
was obtained against his principal by 
fraud, viz. by the Plaintiff in that suit 
fraudulently procuring the Defendant 
to confess, and by the Defendant falsely 
and fraudulently confessing the action, 
without averring more, is bad. 97 

6. The parties to a replevin suit referred 
to arbitration the lime of payment of 
the rent, with certain claims of the te- 
nant on the landlord for damages, with 
liberty for the tenant to deduct them, 
when awarded, from the rent, and 
agreed to suspend proceedings in re- 
plevin pending the reference. After 
award made,, held that the sureties in 
the replevin bond were not thereby dis- 
charged. Moore v. Bowniaker, ib, 

7. A .declaration in replevin for taking 

divers goods and chatties of the Plaintiff 
is bad for uncertainty. 642 

8. And although judgement pass by de- 

fault for the Plaintiff, the defect is not 
cured by the statute of jeofails, 4 Jnn. 
c, 16. Pope V. Tillman, 642 

REPLEVIN-BOND. 

1. It is no plea in debt on a replevin-bond, 
that the bond purported to be entered 
into by two sureties, but is executed on- 
ly by the Defendant. Austin v. Howard. 

28 

2. Semble, that if a sheriff take a replerdn- 

bond with one surety, and after judge- 
ment in replevin for a return, the return 
fail to be made, whereon the party dis- 
training recovers in an action against 
the sheilff for taking insufficient pledges,^ 
the sheriff* cannot recover against the 
single surety more than a moiety of the 
sum composed of the rent, which the 
party distraining establishes in the re- 
plevin-suit to be due, and the costs of 
that replevin-suit. 327 

8. Whether a bond takeo by the sheriff 


SHERIFF. 

upon making replevin, but not In all 
points conformably to the directions of 
the statute 11 G. 3. c, 19. be assignable, 
queere, Austin v. Howard, Ptige 327 

RULE OF COURT. 

1. Where a Defendant, consenting to a 

.Turlge’s order, obtains a benefit under 
it, the Court will, upon the order being 
afterwards made a rule of Court, enforce 
by attachment the Defendant’s perform- 
ance of such terms of the rule as are 
beneficial to the Plaintiff. 43 

2. Or to the crown, in a qui tarn action. 

Hart, qui tarn, v. Draper, ib. 


s 

SEALER OF WRITS. 

The sealer of writs is not guilty of a con- 
temfit in refusing to seal a writ on St. 
Ltike^ day, being one of the holidays 
appointed by the statute 5 and 6 Edw, 
6. c. 3. to be observed. Martin v. Bold. 

182 

SEAMAN’S WAGES. 

1. In an action for seaman’s wages, it is 

not a part of the proof incumbent on 
4.he Plaintiff to show that his ship earn- 
ed freight. Brown v. Milner and An^ 
other, 319 

2. If the Defendant would disaffirm the 

Plaintift ’s right to wages, he must prove 
the negative proposition, that the ship 
earned no freight. ih\ 

SERJEANT AT LAW. 

See Court of Chancery, 1. Promotions. 

SERJEANTS’ INN HALL. 

See Judgement, 1. 

SET-OFF. 

See Insurance, 6. 

SHERIFF. 

See Execution, 2. Evidence, II. 1. 

1 . Where a lessor, with the permission of 
a bailiff who had made for her a dis- 
tress for rent, commenced, in the bail- 
iff’s 
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iff^s name, an action against the sherifF 
for taking insufficient pledges^ and the 
bailiff afterwards, without the lessor^s 
privity, released to the sheriff, the Court 
set aside the release, and a plea thereof 
puis darrien continuance, Hickey v. 
JBurt, 48 

2: The Court will not compel the sheriff 
to try a right between two conflicting 
parties, but will compel the party suing 
him to indemnify him. Kin^and Others, 
Assignees of Waine, v. Bridges. 294 

SHIP. 

And see Lien, 1. 

1. Where the owner of a ship, by his con- 

tract, places the entire vessel for a time 
under the sole control of the freighter, 
during that time any act of the owner 
of the vessel done in fraud of the freight- 
er is an act of barratry. Soares and An^ 
other V. Thornton. 627 

2. The words let to freight and hire^^ 
are not essential in order to constitute 
the freighter sole owner for the time, ib, 

3. A covenant by the owner to carry 100 

tons for the freighter from P. to O., at 
6/. per ton, and a covenant by the 
freighter that the commander might fill 
up the vessel with any other goods on 
freight, ihe commander agreeing that 
the freighter should have the preference 
of shipping the other goods, if the 
freighter fills up the vessel, he becomes 
complete owner for the time, and a loss 
by the act of the original owner, is a 
loss by barratry. ib. 

SLANDER. 

1. The words ** She is a great thief ; she 
ought to have been transported,” are 
not in substance proved by evidence of 
the words she is a damned bad one ; 
she ought to have been transported.'^ 

2. The words '^she ought to have been 
transported,” expressing only the opinion 
of the speaker, are not of themselves 
actionable. Hancock v. Winter. ib. 

3. At least, unless connected by innuendo 

with a colloquium of felony. By 
rough, J. ib. 

4. No action lies for these words, ** I will 
take him to Boiu-street, on a charge of 


STATUTE OF FRAUpS. 731 

forgery,” without innuendo. Harrison 
v. King in Eiror* Page 431 

SOUTfe-SEA COMPANY. 

1. The statute 42 G. 3. c. 77. made itiegal 

for British ships to trade to the western 
coaA of South Afnerica, although they 
in j^o degree resorted thither for the 
purpose of fishing, without license from 
the South-Sea Company. Gill and An* 
other v. 'purjop. 193 

2. The statute 45 G. 3. c. 34. made it 

lawful, during the war, for British sub- 
jects to employ the ships of states in 
amity, under a license from the king in 
council, to bring goods, under certain 
restrictif)ns, from the western coast of 
South America, that being a coast from 
which Briiish-hm\i ships might import 
such goods. ib. 

Reversed in Error. 1 Barnewall and Al* 
derson. 334 

STAMPS. 

And see Practice, IV. 

1. Where a judgement had been entered 

up, on a warrant of attorney given on 
an insufficient stamp, the Court held 
that the objection was cured by pro- 
curing the instrument to be stamped 
with the proper stamp. Burton v. 
Kirby. 174 

2. And that, although the Defendant bad 

already applied to the Court to set 
aside the judgement. ib. 

STATUTE OF FRAUDS. 

1. Where the lessee of a house, and his 
partner in trade, agreed to pay the 
lessor annually, during the residue of 
the lessee's term, 10 per cent, on the 
cost of new buildings, if the lessor 
would erect them : Held, 1. That this 
agreement was not required by the 
statute of frauds to be in writing. 
Hoby v. Roebuck and Palmer. 157 

<2. That though the partner quitted the 
premises, he was liable on this collate- 
ral agreement during the residue of the 
term. ‘ ib. 

3. The statute of frauds does not exclude 
parol evidence that a written contract 
for the sale of goods, purporting to be 
made between A. the seller, and B. the 

buyer , 
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f 

buyer,' was on JB/s part made by him 
only as agent for C. Wilson and Others, 
Assignees of Clarke, a Bankrupt, and 
Another, v. Hart, Page 295 

4 . A purchaser of goods draws the edge 
of a fehilling over the hand of the ven- 
dor, and returns tjie money iivio his 
own pocket, which in the north of 
'England is called the striking off a bar- 
gain, this is not a part payment within 
the statute of frauds. Bltnkinsop v. 
Clayton, " 597 

STATUTE OF LIMITATIONS. 

See Limitation of Actions. 

STATUTES referred to in this volume. 


Ei)w. 1, 

18. St, 1. (Quia Emptores.) 618 

Hen. 4. 

5. c. 10. (Justices.) 68 | 

Hen. 8. 

33. c. 6* (Shooting.) 620 

Edw. 6. 

3. c. 14. ( ) ih, 

5&6.C. 3. (Holidays.) 182 

Eliz. 

27. c, 13. (Hundred.) 45. n. 

Jac. 1. 

21. c, 19. 11. (Order and disposition I 

ofl^krupt.) 169 

Car. 2. 

17. o, 8. (Death of party.) ® 573 ' 

22 & 23. c, 25. (Gamekeeper.) 564 

W. & M. 

5. c. 21. 5. 11. (Stamps.) 174 

c\ 7.^ (Death of party.) 574 

Wm. 3. 

8 & 9. c/ri: s, 6. (Death of party.) 576 

8 &9.C. ll.f. 8. (Assignment of 

breaches.) 254 

9 & 10, c. 15. (Arbitration.) ih. 


Sl’OPPAGE IN TRANSITU. 

Ann. 


5. c, 14. 5 4. (Game.) Page 566 

6. c. 69. s, 4. (Brokers.) 262 

9. c, 21. s, 47. {Souths Sea Company.) 200 

Geo. 1. 

1. Bt, 2. c. 5. (Hundred.) 45 

6. c, 19. $, 2. (Vagrants.) 65 

Geo. 2. 

2. c, 23. s. 22, (Arrest.) 64 

11. c. 19. 5. 22. (Avowry for rent.) 72 

s, 23. (Replevin-bond.) 327 

24. c, 24. s, 1. (Justices.) 63 

24. c. 44. s. 4. (Payment of damages 
into Court by a magistrate.) 33 

Geo. 3. 

9. c, 29. (Hundred.) 

23. c. 70. 5. 30. (Notice of action.) 63 

41. c. 24. (Hundred.) 45 

42. c. 77. (South^Sea Company.) 193 

43. c. 18. s. 2, (Affidavit to hold to bail.) 

277 

— c. 46. 5. 5. (Costs of Execution.) 179 

— 5. 3. (Arrest.) 25 

44. c, 98. s. 24. (Stamps.) 175 

45. c. 34. (Navigation-laws.) 193 

47. sess. 1. c. 23. {South-Seas ) 1 98 

48. c. 123. s, 1. (Insolvent Act.) 37 

49. c. 126. (Bankrupt.) 604 

51. c, 34. (Navigation-law.) 195 

— c, 124. s. 1. (Arrest.) 435 

52. c, 143. (Local and personal. JBo- 

rough Fen inclosure.) 31 

— 6*. 39. 5. 30. (Pilot Act.) 259 

53. s, 102. (Insolvent.) 179 

55. (Iloyston Turnpike Act.) 1 

— c. 57, {South- Sea Company.) 197 

— c. 184. Schedule, part 1. (Stamps.) 

174 

— c. 194. (Apothecary.) 401 


STAYING AND SETTING ASIDE 
PROCEEDINGS. 

See Practice, IX. 

STOPPAGE IN TRANSITU. 

1 . Where goods are delivered to a vendee 
at a wharf, wUo afterwards sliips them 
there, no subsequent stoppage of the 
goods in transitu can take place. Noble 
V. Adams, 59 

2. If 
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S. If a carrier after notice from t]ie ven- 
dor of goods to stop them in transitu, 
by mistake delivers them to the vendee, 
the sale is nevertheless rescinded, and 
the vendor may bring trover for them 
against the vendee. Litt and Another 
V. Coxjoley and Others, Page 169 

3. And though, the vendee having be- 
come a bankrupt, the goods have passed 
into the hands of his assignees, yet, 
inasmuch as they did not come to the 
possession of the bankrupt with the con- 
sent of the true owner, they are not in 
the order and disposition of the bank- 
rupt within the statute 21 Jac. 1. c. 19. 
s, 21. Litt. and Another f. Cowley and 
Others^ 169 

SUBSTITUTED CONTRACT. 

Set Covenant, 4. 

SUPERSEDEAS. 

And see Regula Generalis, 2. 

The prothonotary, making out a writ of 
supersedeas upon perfecting bail, is in 
future to retain the order for the super- 
sedeas which is exhibited to him as his 
instructions for the writ. Lock v. Crad- 
dock. 437 


T 

TENDER. 

1. Upon a bare covenant for the payment 

of money, the defendant may plead a 
tender. 486 

2. Whether, on a plea of tender, the De- 
fendant’s perpetual readiness to pay be 
traversable, queere. Johnson v. Clay. ih. 

TENEMENT. 

Semhle, that the liberty for the grantee his 
friends and servants, of hawking and 
hunting, is a tenement, and entailable. 
Moore v. Earl of Plymouth. 614 

TRESPASS. 

1. Where the Plaintiff in his declaration 
avers a single act of trespass w^hich the 
Xkfendent justifies, there can be no new 
alignment. lo6 


2. Where a Defendant justifies a trespass 

for preventing a tortioVis act of the 
PlaintiffJ if^he Plaintiff' relies on a li- 
cense which rendered his act lawful, he 
ought to reply the license. Taylor v. 
Smi^Ji. Page 156 

3. It is a direct trespass to injure the per- 

son* of another by driving a carriage 
against the carriage wherein such per- 
son is sitting, although the last-mention- 
ed carriage be not the property nor iii 
the possession of the person injured. 
Hopper and Wtfe v. Reeve. 698 

TURNPIKES. 

See Action, 1. 


V 

VARIANCE, 

And see Covenant, 1. Annuity, 3. 

In an action for maliciously suihg>out a 
commission of bankrupt against the 
Plaintiffs, surviving partners of Edmund 
Darby, as the fact was, an averment 
that the commission was superseded, is 
not proved by a writ of supersedeas to 
supersede' a commission against the 
Plaintiffs as the’^surviving partners of 
Edward Darby* Matthews and. Another 
V. Dickinson. 399 

(Vide last item of ertaia.) 

VENDOR AND PURCHASER. 

1. It is incumbent on the vendor of a lease 

which contains a restriction against 
alienation, to prove that he has obtained 
the lessor^s consent to the assignment. 
Mason v. Corder. 9 

2. Under a contract for the purchase of 
the residue of an old term, a purchaser 
is not bound to accept a similar new 
lease; for the former differs in. value 

* from the latter, the residue of an old 
term being in certain respects more ad- 
vantageous. ib. 

But see Staines v. Morris. I Ves. Sc 
Beames. 8., that the purchaser of an old 
term is by an implied term of bis con- 
tract compellable, in equity, to indem- 
nify the vendor; wherefore the differ- 
ence 



VENUE* 


m 

encc between the remainder of an old 
term and a dew lease, in respect of the 
covenants, consists rathef in form than 
substance ; but in respect of a condition 
in restraint of alienation, for ever de- 
stroyed by license to £he lessee to alie- 
nate, the difference is substantial. 

S. Where the purchaser at an auction of 
a reversionary interest in bank stock, 
upon failure of the vendor tp deduce a 
title, had recovered back the deposit in 
an action against the auctioneer, held 
that he might nevertheless recover in- 
terest on the deposit in an action against 
the vendor for not completing his con- 
tract, under an averment of special 
damage in the Plaintiff^s losing, by 
reason of the non-performance, the in- 
terest and benehtof his money. Farquhar 
v.^ Farley. Page 592 

VENUE. 

1 • Where an attorney has waved his pri- 
vilege to sue in Middlesex, by laying the 
venue in another county, he cannot 
avail himself of his privilege to amend 
by changing the venue to Middlesex. 
Lewis one, if c. V. Shelly. 146 

2. If the Plaintiff lays his action in the 

county of A., where no part of the 
cause arose, and the Defendant moves to 
change it on the iisval affidavit that the 
cause of action arose in the county of 
P.f and not elsewhere, which the Plain- 
tiff falsifies by an affidavit that the cause 
of action partly arose in the county of 
B. and partly in the county of C., the 
Plaintiff may retain the venue ujjon an 
alternative undertaking to give material 
evidence either jn A., where the cause 
did not arise, or in C., where it did arise. 
Powel v. Rich. ^^78 

3. The Court will not change the venue in 
an action upon any written instrument ; 
the exception not being confined to pro- 
missory notes and bills of exchange. 
Morrice v. Hurry and Another. 306 

4 . The venue may be changed to a city on 

the usual affidavit, after which the party 
may on motion have a venire to the 
sheriff of the next adjoining county. 
Bird V. Morse* 385 

5. Where the venue is laid in a county 
palatine, and after writ of inquiry ex- 
>ecuted, and final judgement signed, a 
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writ, of error is brought, and error as- 
signed for want of an original, the Court 
will not amend the declaration by chang- 
ing the venue. Millington v. Goodmin. 
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WAGER. 

See Illegal Contract. 

WARRANT OF ATTORNEY, 

And see Joint Action, 1. 

1. The omission to indorse a defeazance 

on a warrant of attorney is a cause of 
censure on the attorney who prepares 
it, but does not avoid the warrant or 
judgement. Partridge v. Fraser and 
Another. 307 

2. A Plaintiff* who, having the joint secu- 
rity of two Defendants, has engaged not 
to proceed bostifely against the parties, 
unless be conceives there is danger of 
their failure, is at liberty, on the increase 

- of his ri&k by the failure of one, imme- 
diately to enforce his judgement against 
the other. ih. 

WARRANTY. 

See Damages, Measure of. 

WASTE LAND. 

See Evidence, II. 2. 

WEST-INDIA DOCK-WARRANTS. 

1. The pawnee of coffees, lodged in the 
West-India Docks and entered there in 
the pawnee's name, gave up to the paw- 
nor certain delivery- notes thereof, called 
Dock- warrants, having indorsed them 
with an order for the delivery of the 

goods to , in exchange, not for cash, 

which he might have had, but for a 
check for the debt on the pawnor's ban- 
ker, which check was dishonoured : the 
pawnor, having contracted to sell the 
goods to the Plaintiffs, received payment 
for them, and gave to the Plaintiffs the 
delivery-notes, with the blank above the 
Defendant’s signature for the name of 
the person to whom they were to be de- 
livered: Hel(b 1* That the Defendant 

having 



WEST.INDIA BOCK.WARRANTS. 

having entrusted the pawnor with his 
signature to a blank, purporting to au- 
thorize the delivery of the goods, and 
enabled him thereby to induce faith to 
a contract for the sale of the goods, and 
to obtain payment for them from the 
Plaintiff) it must be considered that the 
contract of sale was the Defendant’s con- 
tract, and the payment, a payment to 
the Defendant. IZwinger v. Samuda. 

Page 265 

2. The Court {Park, J., dissentiente) 
guarded against any inference that, ac- 
cording to a practice which has obtain- 
ed since the erection of the West-India 
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Docks, an indorsement oq these delivery- 
notes or do<^* warrants was, of itself, and 
without malting the wharfingers parties 
to the order, capable of transferring any 
property in the goods therein described^. 

Page 265 

3. Whether an indorsement of the de- 
livery -checks or warrants of the West-- 
India Docks will pass the property in 
the goods therein mentioned. Lucas v. 
Dorritnf 278 

WITNESS. 

See Evidence, I. 
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